
Plato, prescription and paradox



Outline

• Why legislated forms matter

• What forms are

• The Interpretation Acts 

• Drafting considerations



Disclaimers

• Canada-centric

• English-language only

• Paper vs e-Docs



Forms matter because…



• They’re ubiquitous



• Their use is growing



• They come in myriad varieties

• uses and purposes;

• makers;

• formats;

• legal effects.



• Sometimes they’re strange
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Why?







• They pose issues for drafters

• When should the law require a form 

(or enable one)?

• Who should make forms?

• What should a form look like?



What is a form?

Anything that gives structure 

or shape to something.



“The immortality of the soul is 

proved by our ability to apprehend 

the everlasting concept-objects that 

Plato often calls the Forms….” 

Encyclopedia of Philosophy





What do forms do?

What do forms constrain?

Where do they convey their 

information/meaning?



Examples



An application for a licence shall be in the 

prescribed form and shall specify the claim or 

claims applied for as designated on the official 

maps of the Department. 

Mineral Resources Act (Nova Scotia), s.24(2)





An export permit shall be issued in the form 

established by the Minister. 

Cultural Property Export Regulations (Canada), s. 9.



The director and every person employed for the 

purposes of this Act … shall, before entering upon 

his or her duties, take and subscribe an oath or 

affirmation in the following form:

I, , do solemnly swear/affirm… 

The Statistics Act (Manitoba), s. 6(1)



An application under this section must … be made 

in the form and manner acceptable to the 

Registrar… 

Body Armour Control Act (Alberta) s. 6(2)(a)



Dictionary meanings

1 “A set or fixed order of words (e.g. as used in 

religious ritual).”

2 “The customary or legal method of drawing up a 

writing or document.”

3 “A formulary document with blanks for the insertion 

of particulars.”

Oxford English Dictionary



1 Ritual text (words)

2 Instructions for drafting an instrument (method)

3 A thing with in-itself value or effect (document)

In other words…



1 Ritual text

• Forms of oath, etc.

• Boilerplate

• Bilingual forms for unilingual 

audiences?



1 Ritual text

Key value: getting the words right

• The words have per se legal effect, or

• Their presence indirectly affirms 

something important



2 Instructions for drafting

• Common-law writs

• Transactional documents

• Applications

• Contracts





2 Instructions for drafting

Key value: getting the information right

• Complete data, in the preferred order, to 

enable processing



3 A thing itself

• official originals





3 A thing itself

Key value: authenticity – using the right 

item

• The thing itself has special properties

(inherent value or trustworthiness)



Forms as means of 

communication

OPCO



Person to Government

Requiring a form can add to…

• Completeness and consistency of 

information

• Processing efficiency

(e.g. machine readability)

• Easier data mining and record-

keeping



Can also erect obstacles

“The  Circomlocution Department is accessible 

to the Public if the Public approaches it 

according to the official forms; if the Public does 

not approach it according to the official forms, 

the Public has itself to blame.”

Charles Dickens, Little Dorrit (1857) (adapted)



Government to Person

OPCO

A legislated form can…

• Control (and simplify) administrative 

action

• Enhance public confidence

• Aid interjurisdictional comity



Person to Person
(neither = Government)

OPCO

A required form can… 

• Regularize legal relationships

• Help offset power imbalances

• Streamline dispute resolution



Typology of Forms

1. A legislated form controls

• a ritual text;

• the presentation of information; or

• the use of special documents.

2. A legislated form transmits information

• from non-government persons to 

government;

• from government to non-government 

persons; or

• between non-government persons.  



Information flow

Value served

Person to 

Govt
Govt to Person

Person to 

Person

Right words ◎ ◎ ◎

Right information ◎ ◎ ◎

Right item ◎ ◎ ◎



Interpretation Acts and

deviations from forms 



Where a form is prescribed, deviations 

therefrom not affecting the substance nor 

calculated to mislead, shall not invalidate 

the form used.

RSNB 1973, c I-13, s 22(f);

(same with minor variations in 

Canada, AB, BC, NL, NS, NT, NU, 

PE, SK, YT) 



Where a form is prescribed, deviations 

therefrom not affecting the substance nor 

calculated to mislead, shall not invalidate 

the form used.

• What about a deviant form that’s 

calculated to mislead, but couldn’t 

possibly succeed?



A form that differs from the one 

prescribed or approved under an Act or 

regulation may be validly used if the 

differences do not affect the substance 

and are not likely to mislead.

CCSM c I80, s 37



The strict use of the forms enacted by 

statutes to ensure the execution of their 

provisions shall not be required on pain of 

nullity, if the deviations therefrom do not 

affect the meaning.
CQLR c I-16, s 48



Deviations from a form whose use is 

required under an Act do not invalidate the 

form if,

(a) they do not affect the substance and are 

unlikely to mislead; and

(b) the form is organized in the same or 

substantially the same way as the form 

whose use is required.
SO 2006, c 21, Sch F, s 84



So what?

A decision tree for legislative drafters



Decision tree

1. Should the legislation require use of a form?

• Is a form necessary?

• Ritual text (e.g. oath)

• Technical requirements

• Authenticity

• Will a form be helpful…

• to the client-user?

• to the program administrator?



7.(1) A person who wishes to conduct an archaeological 

investigation in the province shall apply to the Minister for an 

archaeological permit by submitting to the Minister 

(a) a completed application in the prescribed form; 

(b) such information respecting the application and the proposed 

archaeological investigation at the site as the regulations or 

the Minister may require; and

(c) the prescribed fees.



Decision tree

1. Should the legislation require use of a form?

NOYES

Go to 2



Decision tree

2. Should the form itself be legislated?

Consistency – and legislative burden

vs

Flexibility – and potential uncertainty



To apply for a grant, a school division must 

submit the prescribed form within a prescribed 

period to the Minister.

The Education Property Tax Credit Act (SK), s 4(2)



Before being permitted by the Board to take an 

examination, a candidate shall

(a) complete an examination application form

provided by the Minister,

(b) have attained the age of 19 years, and

(c)satisfy the Board that he or she…

Scalers Act (NB), s 7(2)



What legislated form do Canadian 

commuters see most frequently? 





(g) Private

The plate’s size shall be 152 x 304 mm (6" x 12") and have one of the following sets of 

distinguishing marks, colors, symbol, and size of lettering and digits: 

(i) Gold background, black letters and digits no larger than 67 mm (2 3/4") in height for 

the plate’s identification marks, a goldpanner symbol on the left hand side of the plate, 

the words “The Klondike” no larger than 16 mm (5/8") in height on the top portion of 

the plate and the word “Yukon” no larger than 16 mm (5/8") in height on the bottom 

portion of the plate; or 

(ii) White and blue background, black lettering digits no larger than 67 mm (2 3/4") in 

height for the plate’s identification marks, a goldpanner symbol on the left hand side of 

the plate, the words “The Klondike” no larger than 16 mm (5/8") on the top portion of 

the plate and the word “Yukon” no larger than 16 mm (5/8") on the bottom portion of 

the plate with the colors of the goldpanner symbol being red or orange combined with 

black and yellow and the words “The Klondike” and “Yukon” being red or orange.

Regulations Prescribing Licence Plates and Validation Tabs (Yukon), OIC 

1990/111



The Registrar shall issue licence plates in the 

number and of the type and colour approved by 

the Minister.

Operator Licensing and Vehicle Control Regulation, 

Alta Reg 320/2002, s 63(2)



Decision tree

2. Should the form itself be legislated?

NO

Identify who’s to make 

(issue, provide…) the form

YES

Go to 3



Decision tree

3. Who should legislate the form?

The LegislatureA delegated legislator

Include form in 

enactment

Go to 4 Go to 5



4. Which delegate?

• Does Cabinet need to make a form?

• structure of enactment

• contentious matter

• If not, consider delegating to Minister, 

program official (e.g. Registrar)

Decision tree



5. What kind of form best fits the need?

• Which value(s) is (are) served?

• Right words, right information, right 

thing?

• Where is information flowing? 

OPCO

Decision tree



Summary (1)

Q. What are legislated forms for?

A. Control by the legislator of the words, the 

method or the document (thing).

Q. Where do legislated forms travel?

A. From persons to governments, from 

governments to persons and between 

persons.



Summary (2)

Tips for drafters

• Recommend forms cautiously

• Delegate form-making appropriately

• Fit the form to the purpose


