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TORTS: MONETARY RECOVERY IN OTHER THAN PERSONAL INJURY CASES

If this short paper seems unnervingly random in its sub-
ject-matter, "a thing of shreds and patches" from beginning to
end, then I can only admit that appearances are not deceiving.
Its function, as I conceive it, is to "flag" some of those issues
concerning tort damages which are of current interest, yet have
not been covered by my distinquished fellow-speakers. And that
task 1inevitably sends me wandering among the less-frequented
purlieux of tort law: some of them important; some interesting;
and just a few, I hope, both. Comprehensiveness, of course, is
not to be looked for here: anyone in need of that should consult
Professor Waddams' imposing text on "The Law of Damages" (Canada
Law Book Co., 1983).

Let us Just consider the most obvious issue within my

terms of reference:-

Destruction or Damage to Tangible Property

In this context, the basic principle governing the
assessment of damages remains the same as it was when we were in
law school, untroubled by any seismic upheavals such as that
which has revolutionized personal injury litigation. Vhere
chattels have been negligently destroyed or damaged, or have
suffered harm in consequence of a trespass or nuisance, the pri-
mary aim remains that of restitutio in integrum; awarding to the
plaintiffs "such a sum as will replace them, as far as can be
done, . . . in the same position as if the loss had not been in-
flicted on them": (per Ld. Wright in Liesbosch Dredger v. S5.S.
Edison, [1933] A.C. 449 at 459). To this end, damages are

quantified, ordinarily, by calculating the market value of the

property immediately before and immediately after the accident,
and awarding the difference. Sometimes, with doubtful logic,
this is equated to the estimated cost of repairing the damaged

thing; though plaintiffs who can show that even as repaired, it



is still worth less than before the accident, have from time to
time recovered additional damages on this basis: see Payton v.
Brooks [1974] R.T.R. 169 (C.A., obiter). There, a plaintiff
whose new car, damaged by the defendant's negligence, had been
made "as good as new" by expert repair, failed to convince the
Court that even as repaired, its resale value was diminished.
Had he succeeded in carrying his burden of persuasion, however,
the English Court of Appeal made it quite clear that he would

have been entitled to an additional award.

Unfortunately, the simple approach of "differential
market values" outlined above, however we elaborate wupon it,
really cannot solve all problems. In the recent case of Tremear
v. Park Town Motor Homes, [1982] 11 W.W.R. 444 at 455 (Sask.),
Grotsky J. cited with approval this passage from Corpus Juris:-

"Value of Personalty or Realty. In deter-
mining a question of value as an element of
damages, resort is ordinarily to be had to the
market value of the property involved. In some
cases, however, the market cannot be referred to
as a sole standard of value, but such other ele-
ments as are attainable must be considered, as
where the property involved has not been bought
and sold so as to have an established market
value, or is so unusual in its character that
there is little or no demand for it. Further,
the property may be of such character that an
award of the market value would not afford due
compensation to the owner, in which case he may
be entitled to recover the value of the property
to himself, as in the case of loss or injury to
wearing apparel, or household goods, although he
is not entitled to a fanciful price which he may

— for special reasons place upon it."

It is, indeed, not difficult to imagine situations where putative
market prices afford no convincing guide to what the plaintiff
has really lost. Sometimes, there is no "market" for such items,
against which to gauge their value "before and after"; or the

current conditions of the marketplace are so artifically dis-



torted by events that they afford no just yardstick of value: in
such cases; Courts have shifted for themselves as best they may,
guided only by the vague overall goal of restitutio in integrum,
unassisted by any handy tool for precise calculation: see Piper

v. Darling (1940) 67 Ll. L. Rep. 419. A more mundane problem

~arose in Thiele & Wesmar Ltd. v. Rod Service (Ottawa) Ltd.,

[1964] 2 O.R. 347, a case involving the negligent loss of busi-
ness records by a mail carrier. The lost papers had no market
value at all, yet cost $1,200 to replace. Very properly, in my
respectful view, the Ontario Court of Appeal affirmed Stewart
J.'s award of that sum in damages. As Stewart J. put it [1962]
O.R. 615 at 617:-

There are . . . a number of defences, some of
which are novel, interesting and ingemious: and
some are not. The first, in the latter category,
is that the books had no instrinsic value, or at
best (recalling the value of a peppercorn) of a
nominal value and therefore the maxim de minimis
non curat lex applies. There might be some
validity in this argument if the action were for
the value of the documents but it is not, being
for damages for negligence flowing from their
loss.

Perhaps, then, the best way of dealing with this class of case is
to use the characterization technique here employed by Stewart
J., and destgnate the (eminently fair) award as being for sub-
stantial economic loss directly and foreseeably flowing from the
negligent destruction of intrinsically valueless chattels.

It is not quite so easy to analyse another recent Ontario
judgment, not as yet fully reported: the decision of Osborne J.
in Chappel v. Barati, (1984) 23 A.C.W.S. 148. There, the plain-

tiffs had purchased a rural property of some 80 acres for a

future home; and had planted on this attractive, hilly property
some 33,800 trees. These were all destroyed in a fire caused by
the admitted negligence of the defendant. The trees were not

planted for investment purposes, but for aesthetic reasons. They



had attained only & or 5 years growth when they were destroyed,
and although they had been replaced with new’ seedlings, that
growth was lost. But the evidence established that the fire had
not significantly diminished the market value of this land. Did
tﬁgt.mean the plaintiffs were entitled to no damages? Osborne
32_aQOpted a commonsense approach, refusing to treat the differ-
;né;-in-value test as a categorical imperative. Instead, he
quoted Fleming on Torts and the informative decision, in his own
Court of Appeal, in Scarborough v. R.E.F. Homes Ltd., (1979) 9
M.P.L.R. 255, and concluded that "the 'diminution of land value’
approach in assessing loss will not always be adequate" and that

"the difficulty in assessing real loss would not preclude the
Court from attempting to assess it." Here, while land values had
not diminished, there had been a real loss to the plaintiffs -
they had seedlings where before they had saplings - and he
awarded $7,500 to compensate them for that loss: in addition, be
it noted, to the $2,500 it had cost the plaintiffs to re-plant.
There is - and I do not intend this as in any way a
criticism - little or no indication of how the learned judge
arrived at the $7,500 component in his award. His Lordship
seems to have been guided, faute de mieux, simply by the dim
lodestar of restitutio .in integrum, in a case where the peculiar
inelasticity of the real estate market deprived him of any more
down-to-earth tool of quantification. Noething in the judgment
suggests that the plaintiffs were receiving monetary solace for
sentimental considerations: their loss was a real, and not a
purely subjective one; the fact that the market, with all its
peculiarities, did not reflect that fact in terms of hypothetical
prices, should not be allowed to displace that primary considera-
tion. It is, with respect, hard to see what more (or less for

that matter), Mr. Justice Osborne could have done.

It is, to be sure, plain upon the authorities that senti-
mental, non-rational considerations, inflating the value of an

item to its owner, should not find reflection in the quantifica-



tion_  of damages. The old Nova Scotia case of Clarke v.
Fullerton, (1871) 8 N.S.R. 348 (N.S. App. Div.) is still to the

fore in discussions of this topic. Once however, it is realized

that rational and non-sentimental values are not always reflected

in_the_marketplace - a truth of which the Thiele and Chappel
cases (Supra) should remind us - it is apparent that these prin-
ciples are not always easy of application. Consider, for

instance, the recent decision of the Manitoba Court of Appeal in
Rawson v. Maher (1982) 15 Man. R. 6. In that case, the plaintiff
had purchased a "rather ancient” car for 51,%00 aﬁd prbmptly
invested a further $2,622 in it, by installing a rebuilt engine.
Within weeks, that vehicle was destroyed by the negligence of the
defendant. It appeared that in the limited market for such re-
fitted elderly vehicles, $2,200 was a realistic price. Yet this

particular vehicle, with this particular engine, had moved the

plaintiff to part with nearly double that sum just a few weeks
before the accident. In these circumstances, the Court of Appeal
considered the award of $2,200 inadequate. As Huband J.A. put

it:-

Against the defendant, the plaintiff is not
limited to a claim based upon ™actual cash
value." He 1is entitled to the value to the
owner, and while the two will often correspond,
they are not necessarily the same, and they are
obviously different in this case.

* * * * #*

In my view, the plaintiff is entitled to a
larger sum than the $2,200.00 he received from
his collision insurer. But, "value to the owner"
cannot be an unreasonable sum. If a person pays
an exorbitant amount for a near worthless
painting, he cannot claim a full amount upon its
destruction by the tortious act of a third
party. It might have that value to the owner,
but the owner is not entitled to advance success-
fully an unreasonable claim. In my view, the
plaintiff's claim must be tempered to some extent
to avoid an unreasonable result. I would allow
$3,000.00.



It would seem that what Huband J. does here is to dis-
count part of the $4,222 actually spent by the_ plaintiff on his
“pride and joy," this aged car, as being "unreasonable," in the
sense of idiosyncratic or a matter of personal sentiment; while
recognizing, to the tune of 5800, that the real value of an item
to an individual, by reason of quite rational personal tastes
(not necessarily reflected in the marketplace) may well exceed
the putative market price of similar goods. That seems, with
respect, perfectly sensible, and one can hardly expect to be

given more precise reasons, given the nature of the exercise.

Further Complication: the Profit-Earning Chattel, and
some Ancillary Questions

Next, we may ask ourselves "What about the problem of the
profit-earning chattel?" Here, the law's answer remains the same
as it has done since 1933, when the House of Lords decided the
Liesbosch Dredger v. S.S. Edison, [1933] A.C. 449. No purpose

would be served here by elaborating the central thesis of that
case, that the value to be placed upon such a chattel is its

value as a "going concern," due regard belng paid to its pending

engagements - profitable or the reverse - at the date of the
accident. That principle has been followed - usually with lavish
quotation of the parent case - in many Canadian decisions in
recent years, though since few contain anything original - they
are usually "ship" cases not unlike Liesbosch itself - few find

their way into the reports.

The complexities arise in relation to chattels which,
though capable of generating profits, were by the choice of their
owners idle, or working at less than their full profit-earning
capacity, prior to the accident. While it is clear that even the
owner of a non-profit making chattel may recover damages for loss
of use - a doctrine well-established since "The Greta Holme"
[1897] A.C. 596, even though the logical basis of recovery is

speculative - it seems to be the law that where a profit-earning




chattel was, so to speak, underemployed before the accident, the
plaintiff 1is entitled to recoup in damages only his actual
losses, not the income he might in theory have generated with the
chattel had he bestirred himself to do so: The Valeria, [1922] 2

A.C. 242, This may seen anomalous, but strenuous efforts have

been made to reconcile the two lines of authority. Professor

Waddams, writing of The Valeria, comments:-2

This conclusion seems anomalous at first
sight in comparison with the cases where the
plaintiff recovers for loss of use ¢f non-profit-
making property. If the plaintiff owns goods for
a non-profit-making purpose, he must prove his
loss. It seems odd that the plaintiff should be
better off if he makes no profit than if he makes
a small profit. But the distinction does not
rest on what profit the plaintiff in fact makes
but on his purpose In owning the property. If he
owns the property to make a profit but in fact
makes none he has not lost anything by being de-
prived of the use; indeed, if he operates at a
loss he may have galned. But where the plain-
tiff's purpose 1in owning the property is to
fulfil a public duty or to give pleasure to him-
self or to confer a benefit on a member of his
family, he does suffer a real loss by being de-
prived of the use of the property. As a practi-
cal matter this loss can only be measured by some
rough rule, such as rental value or the cost of
ownership.

MoreFUncertainty; the Problem of the Impecunious Plain-
tiff

Quite distinct from 1its <concern with profit-earning
chattels, the Liesbosch case will be remembered for another, and
perhaps more contentious doctrine, encapsulated in these words of
Lord Wright:-3

"The appellants' actual loss in so far as it
was due to their impecuniosity arose from that
impecuniosity as a separate and concurrent cause,
extraneous to and distinct in character from the
tort; the impecuniosity was not traceable to the
respondents' acts, and in my opinion was outside
the legal purview of the consequences of these
acts."



In short, the law of torts knows no "monetary thin-skull rule."
Well, any such proposition may well have to be taken cum grano
salis in the light of a procession of English Court of Appeal
decisions which have vigorously "distinguished" Liesbosch on this
point: see Martindale v. Duncan, [1973] 1 W.L.R. 574; Dodd
Properties Ltd. v. Canterbury C.C. [1980] 1 W.L.R. 433; and Perry
v. S. Phillips Ltd., [1982] 1 W.L.R. 1297. All suggest, to quote
Lord Denning M.R. in the Perry case, that while in Liesbosch
"Lord Wright said . . . that the loss due to the impecuniosity of
the plaintiffs was not recoverable, I think that that statement
must be restricted to the facts of the Liesbosch. It is not of

general application . . . It Is not applicable here."4

The drift of the English authorities, indeed, seems to be
that the Liesbosch "doctrine" above 1s of very narrow application
indeed. I shall not attempt here any detailed review of the
Canadian, English and other Commonwealth authorities which
attempt by vigorous "distinguishing"” exercises to restrict its
field of application, for that Job has recently been done with
admirable thoroughness by Mr. Gordon Phillips in [1982] 20
Osgoode Hall Law Journal, 18. Starting from the unprepossessing
(but entirely truthful) premise that "The jurisprudence on this
point is in a state of hopeless confusion," he makes a commend-
able effort_at inducing order out of chaos. He notes that "im-
pecuniosity" has acquired a clear enough meaning through the
cases, and that "a plaintiff will be described as impecunious
whenever he is compelled, in justifying his actions or explainng
how it happened that he suffered certain damage, to point out
that his funds were limited." He notes too, what has often been
overlooked, the care with which Lord Wright himself, in Liesbosch
exempted impecuniosity caused by the defendant's very acts from
the ambit of his principle; while distinguishing another House of
Lords case - Clippens 0il Co. v. Edinburgh & District Water
Trustees [1907] A.C. 291, and so leaving open another important

qualification to his broad "impecuniosity" rule. For the

Clippens case seems to establish, in the words of McGregor,5 that



“a plaintiff will not be prejudiced by his financial inability to
take steps in mitigation." The remaining uncertainty, however,
is considerable, for the characterization of an issue as one in-
volving "mitigation" is not a straightforward or self-evident
process: one might, indeed, tactlessly urge at this point that
the Liesbosch case itself devolved upon an impecunious plain-
tiff's inability to mitigate his losses! Whether because the
qualifying caes have not been pointed out to them, or because of
the strong gravitational pull of the Liesbosch case itself, or
because of an understandable reluctance to hold that that

"leading case"™ has been wholly swallowed up by its exceptions, a

‘pattern of extreme dishevelment has emerged in the case-law. The

jurisprudence which has evolved in the English Court of Appeal
cases, cited above, is that in contract at least, damages flowing
from impecuniosity should be granted or denied simply in accord-
ance with ordinary remoteness criteria of foreseeability (as per
Hadley v. Baxendale, (1854) 156 C.R. 145), while the apparent
rejection of that simple approach 1in the Liesbosch should be

treated .as an anachronism rooted in the “"directness” or Polemis
tests of remoteness, apparently prevailing in tort contexts in
1933, Accordingly, in England (and, as Phillip56 notes, in New
Zealand, too), the Liesbosch "has become irrelevant. There is no
longer anything special about damages attributable in whole or in
part to the plaintiff's impecuniosity. But such is not the case

in Canada . . . o7

No indeed. The vitality of Liesbosch on this "impecuni-
osity" issue 1is attested to by a host of Canadian cases;
Professor Waddams® in a footnote to his work on Damages, collects
together at least a dozen reported cases where Lord Wrights’
words have been taken at face value, and even since that book
went to press, yet another such case has been reported: Jones v.
Taylor (1984) 27 Sask. R. 161. All or any of these may be defen-
sible on their facts, in light of the applicable remoteness prin-
ciples, but in none, one suspects, was the "blanket" proposition

apparently made in Liesbosch, matched by counsel against the
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formidable and complex array of authorities, throughout the
Commonwealth, which suggest the need to qualify it strictly.
Seized of all the authorities, I would argue that a Canadian
judge would be driven to share Professor Waddams' conclusion that
"These cases do not lay down a universal rule that damages caused
by impecuniosity is irrecoverable . . .7 Rather, it would seem,
the cases are simply to be regarded as decisions, ‘depending on
their own facts, to the effect that the loss claimed was, in
those cases, too remote . . . " Similar conclusions, I note
with some satisfaction, are reached by Mr. Phillips,10 who urges
that impecuniosity, however unforeseeable, should excuse a fail-
ure to mitigate, while losses attributable to impecuniosity
should arguably be recoverable where, but only where, they satis-
fy the prevailing foreseeability tenets of remoteness. For the
time being, however, in Canada the picture is confused and un-

predictable in the extreme.

A case sui generis: Gold v. DeHavilland Aircraft Ltd.

Since the Liesbosch may be seen as a case concerning the
proper limits of the "thin skull" rule, I make no apology for
introducing here another, and more recent authority which might
otherwise pass unnoticed, namely the judgment of Mr. Justice
McKay in Gold v. DeHavilland Aircraft (Canada) Ltd., (1983) 25
c.C.L.T. 180 (B.C.S.C.). There, the defendants were used as

manufacturers of a Twin Otter float-plane which crashed, killing

eleven people, while trying to land on Vancouver Harbour in
1978. Among the plaintiffs was Airwest Airlines Ltd., lessees of
the 'plane at the material time, who sought $736,000 for economic
losses, due to a decline in customer confidence brought about by
the crash. The evidence showed that Airwest, long plagued by
labour disputes and an embarrassing sequence of earlier crashes,
had been suffering from a progressive erosion of public confi-
dence for a long time. The crash now in issue had merely been
the "last straw," accelerating, perhaps only marginally, the

total collapse of consumer-confidence In Airwest. Airwest re-
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torted that their peculiar wvulnerability, in the event of a
further accident such as this, entitled them to invoke the "thin-
skull rule”; and so displace the defendant's argument, that the
prime cause-in-fact of the ultimate collapse was the dismal past
safety record of the plaintiffs, McKay J. would have none of
this, saying . . aa

I do not accept the proposition that a heavier
burden was imposed on DeHavilland with respect to
Airwest than other carriers wusing DeHavilland
aircraft. The service provided by DeHavilland to
Airwest in the way of service bulletins and the
supplying of parts was no different than the
service to any carrlers using DeHavilland air-
craft. There are only a 1limited number of
customers or potential customers for DeHavilliand
products throughout the world - I assume that
DeHavilland has a pretty good knowledge of those
customers, their operations and their routes. In
particular I reject the proposition that a
drastic drop 1in revenue was foreseeable and
compensable because DeHavilland would be aware of
Airwest's unfortunate operating record. What was
DeHavilland to do - repossess its planes because
Airwest posed an unacceptable and extraordinary
risk? In my view liability must be limited to
the risk of economic loss by a carrier with an
acceptable performance record - beyond that limit
the damages are too remote. The "thin skull"
theory has no place in a claim such as this.

The Time for Computing Damages

Here we come to an issue fraught with difficulty which
will not lie still., Suppose that a plaintiff has been deprived
aof hils goods by reason of their negligent destruction or wilful
conversion. Prima facie, he is entitled to their market value as
damages; which is all well and good, assuming that that value has
remained stable between the date of the tort and the date of
judgment. But such an assumption will obviously not always
correspond to the facts, and the law must make a choice between
awarding the value of the goods when the tort was committed;
their value at the date of judgment, (or even, if it could be

argued, satisfaction of that judgment); or some intermediatepoint
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perceived as fairer than the preceding alternatives. The cases
do not at first blush display a consistent approach to this
issue, and Professor Waddams has put his finger upon one reason

at least for the disarray:-12

"Discussion of the problems dealt with here has
in the past been generally controlled by the form
of action adopted by the plaintiff to assert his
rights. Modern courts are rightly uncomfortable
with an appearance of variation of substantive
rights according to forms of action, and in
several cases strenuous efforts have been made to
avoid such a variation."

This feeling of discomfort with the formalism of the old law
seems apparent in a couple of recent Manitoba cases I shall
mention shortly, but before addressing those, let me just briefly
consider some relatively settled issues.

Where the goods are such that their notional market value
has actually declined between the date of the wrong and the date
of the judgment, it seems clear that the tortfeasor cannot invoke
this drop in the market to reduce his own liability, even though
this may eventually leave the plaintiff better off than if the
tort had not been committed; see Solloway v. McLaughlin [1938]

A.C. 247, a Privy Council decision originating in Ontario.
There, Lord Atkin said that "Disposal of the deposited shares
amounted to-nothing short of conversion, and the client on each
occasion on which the shares were sold had vested in him a right
to damages for conversion which would be measured by the value of

his shares at the date of the conversion."

Now a few observations must be made about this. Firstly,
talk about "vested rights" can lead one into error. No doubt a
person has a vested right to sue in tort as soon as the last
ingredient of that tort has been fulfilled. In the case of most
torts, (though in the case of conversion the issue is debate-
able)13 that has long been considered as "the moment when legally
recognized damage occurs." That is the moment when the cause of

action in tort "arises." However:-



(a)

(b)
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It does not follow as a logical imperative that
because a cause of action "arises" on a given date,
and because "vested" as of that date, that the
quantum of redress afforded by that right of action
mus be deemed petrified or "crystallized" as of that
date. A Court may without violence to logic, and
with due regard to considerations of justice or
policy, assert that a3 cause of action arose at a
given date; but that its monetary value rose, fell,
or fluctuated erratically in the light of subsequent
events. Such an approach may or may not be politic,
or in accord with established law, but it 1is surely
not illogical.

At some risk of straying into irrelevance, it may be
noted that the time-honoured doctrine that a cause of
action "arises" when all its ingredients finally
coexist, has in recent years been subject to a very
important "gloss." Several Canadian courts,14
following the lead of Lord Denning in Sparham-Souter
ve Town & Country Devs. (Essex) Ltd., [1976] Q.8.
858, have held that for limitation purposes a cause

of action in tort shall not be deemed to "arise"
immediately upon occurrence of damage, but rather at
that time, perhaps much later, when such damage would
become discoverable by the reasonably vigilant plain-
tiff. Though latterly rejected in England; this very
important doctrine has within the last month been
approved by the Supreme Court of Canada: see City of
Kamloops v. Nielsen, S.C.C. July 26, 1984. It is
worthy of note that this so-called "“Sparham-Souter

doctrine"™ shows a nice congruency with the approach
generally taken in assessing damages in conversion
(and probably other torts too) where the market has
risen subsequently to the tort. Here too, the Courts
have said, in essence "The date of the wrongdoing, or

the notional 1infliction of damage, 1is not what
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matters: the date to concentrate upon is rather that
date when the plaintiff becomes actually or construc-
tively aware of his loss, and might reasonably be
expected to do something about it:" see the judgments
of the Supreme Court of Canada in Alberta v. Arnold,
[1971] S.C.R. 209, and of the Manitoba Court of
Appeal in Steiman v. Steiman, (1982) 23 C.C.L.T. 182
and Dominion Securities v. Glazerman, (1984) Un-

reported June 14, 1984; discussed post.

(c¢c) The rule that where the market has fallen, damages in
conversion shall be assessed as at the date of the
initial commission of the torts, is defensible upon a
variety of pragmatic footings, some discussed by
WYaddams (op. cit.),15 others poignantly suggested by
the facts of Solloway v. MclLaughlin (supra) itself.

These reasons in no way demand a similar approach in
the situation where the market has risen 1in the
aftermath of the tort, and indeed the Courts have

Ty e tended, as we shall now see, to take a very different
line in such cases.

Any discussion of the present issue is complicated by the
need to come to terms with the difficult case of Asamera 0il
Corp. v. Sea 0il & General Corp., [1979] 1 S.C.R. 633, varied at
677. In that case, Baud Corporation loane 125,000 shares in

Asamera to Brook, Asamera's president, in fully negotiable form;
to be pledged with a broker as security. The shares should have
been returned (or replaced with similar shares) in 1960. After a
series of wrangles and vicissitudes which need not be detailed
here, proceedings were finally instituted by Baud in 1966-for the——-
~—————peturn- of the shares, or damages for their wrongful detention.
Now in 1960, when the shares ought to have been returned or re-
placed, their value had been a paltry 29 cents each. In 1969
they had peaked at $46.50, only to drop to 522 by 1971, when
reasons for judgment were finally given by the trial court.
What, then, was the appropriate date upon which to value the

shares for the purpose of quantifying damages?
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Estey J., for the Supreme Court of Canada, treated the
case purely and simply as one of breach of contract, though his
judgment roamed far and wide in other contexts. Why, it may be
asked, did his Lordship not regard the case as one of detinue or
conversion by a bailee? The answer, though not self-evident from
the judgment 1itself, is persuasively explained by Professor
Waddams in an indispensable paper16 on this case: by the nature
of the agreement, Band "had no proprietary interest" in the
specific shares, and "was precluded from asserting legal rights
designed to protect property rights from infringement™ - notably,
the rights afforded by the torts of conversion and detinue. Be
that as it may, it Is clear that any observations made by Estey
J. in the Asamera case are obiter insofar as they relate to the
proper date for computation of damages in conversion and detinue
respectively. It would perhaps be instructive to set out the
dicta in question, with the caveat, in all fairness, that Estey
J. does not profess necessarily to approve of the conclusions he
has gleaned from the cases:-

Before proceeding further with the analysis
of the nature and extent of damages in the field
of contract law, it will be helpful to examine
briefly the principles which have evolved in
analogous situations in the law of torts. In con-
version, the measure of damages has been said to
be the value of the shares at the date of conver-
sionm; and in addition, consequential damages
represented by the loss of the opportunity to
dispose of the shares at the highest price
attained prior to the end of trial: vide McNeil
ve Fultz et al. (1906), 38 S.C.R. 198, per Duff,
J. at 205; The Queen in right of Alberta v.
Arnold (1970);, 75 W.W.R. 201, per Spence J., I am
aware of course that these cases were for the
most part dealing with the wrongful refusal of a
persen under the liability of a trustee to de-
liver property to a beneficiary, but on principle
the result would be the same in simple cases of
conversion: vide McGregor on Damages, 13th ed.
(1972), p. 671,

In detinue, the measure of damages has been
said to be the value of the shares at the end of
the trial and, in addition, damages for the
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detention. The value of the shares at the end of
the trial must be awarded on the basis that the
action in detinue is, in fact, a quasi-proprie-
tary action for return of the plaintiff's goods.
If that cannot be done, then the clearest
approximation of the plaintiff's loss 1is the
value of those goods when they would have been
recovered, that is, at the end of trial. In ad-
dition, an award must compensate the plaintiff
for damages flowing from the wrongful detention
of his property, which it seems must be assessed
on the basis of the highest value of the goods
between the date at which the plaintiff ought to
have recovered possession and the end of trial.t

These observations - which I repeat are obiter dicta - have not

passed uncriticized in the later case-law. The remarks about the
measure of damages in conversion, for example, has been—twice
rejected by the Court of Appeal of Manitoba, in the pair of cases
to which I will now turn.

The former of them is Steiman v. Steiman, supra,18
decided in 1982. There, jewellery and objets d'art had allegedly
been appropriated, upon the death of their owner, by various

members of his family; to the chagrin of his widow, who sued for
their return or for damages. While the value of the items was
hotly disputed, it as clear that most would have greatly appreci-
ated in value since they were converted. The pleadings might or
might not have been sufficient to raise issues both of conversin
and of detknue, but Hewak J.17 gave judgment in conversion,
qualifying damages upon the bsis of the estimated value of the

property as at the date of the hearing, and apparently inclining

to the comfortable view that in this respect conversion -and
detinue were alike. The Court of Appeal was not of that opinion
however, and made it very clear that the measure of damages 1in
the two torts was very different; citing inter alia the words of
Diplock L.J. in Gen. & Finance Facilities v. Cooks Cars (Romford)
Ltd. [1963] 1 W.L.R. 644 at 648:-

"There are important distinctions between a cause
of action in conversion and a cause of action in
detinue. The former is a single wrongful act and
the cause of action accrues at the date of the
conversion; the latter is a continuing cause of
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action which accrues at the date of the wrongful
refusal to deliver up ' the goods and continues
until delivery up of the goods or judgment in the
action for detinue."

As for the proper date for assessment in conversion, moreover,
the Court was clearly of opinion that Estey J., in the obiter
dicta cited above, had fallen into error, and that in 0°‘Sullivan
J.A.'s words:-20

I think it is clear from an examination of the
cases that the weight of authority is in favour
of the proposition that in simple cases of con-
version there is no right to be awarded as conse-
quential damages the difference between the
market value at the time when it would have been
reasonable to replace the converted goods and
either their value at the time of trial or their
highest value at some intermediate point.

Rather, the proper measure was the value of such goods at such
time as the plaintiff, actually or constructively aware of his
loss, might reasonably be expected to re-enter the market and
purchase a substitute article, so mitigating his loss. This
solution was favoured by Spence J. in Alberta v. Arnold, [1971]

S.C.R. 209; would accord neatly with Estey's own analysis of the
position In contract, as laid out in the Asamera case; and would
prevent the -plaintiff, in essence, from speculating at the defen-
dant's expense. Let me quote once more from O°'Sullivan J.A.'s

judgment:-

A person who finds his goods taken may con-
tinue to regard the goods as his own and sue in
detinue for their return but if he elects to
claim damages for conversion his damages must be
based on the supposition that he has replaced the
missing goods at market prices.

The victim who replaces converted goods will
not lose any appreciation in value by reason of a
rising market. If the victim were permitted to
recover damages as of the date of trial for goods
which he has in fact replaced by purchase, he
would gain twice from appreciation - once on the
goods converted and once on the goods purchased.



Thousands of cases are settled every day on
the basis that a wrongdoer who destroys a chattel
is bound to pay only that amount which will cover
the cost of replacing the chattel at the time of
the tort (or a reasonable time thereafter) plus
loss of use limited to the period of time re-
quired to find a replacement. In insurance law,
motor vehicle law, many branches of the law, this

. principle is accepted as basic.

All of which seems, with great respect, exactly right. The same
thesis 1is propounded, again by O°‘Sullivan J.A.;, 1in the very
recent case of Dominion Securities v. Glazerman, handed down on

June 14th, 1984. That case involved the conversion by unauthor-
ized sale of certain shares, which had thereafter fluctuated very
considerably in price. Once again, Estey J.'s suggestion in
Asamera, that the plaintiff might recover in conversion "conse-
quential damages represented by the loss of the opportunity to
dispose of the shares at the highest price attained prior to the
end of the trial" was rejected by a unanimous Court; which once
more took the view that the relevant date was that at which the
plaintiff might reasonably have been expected to mitigate his
losses by purchasing substitute shares.

Now the Steiman case is under appeal to the Supreme Court
of Canada, and we may-expect these issues to be aired again in
due course. But the solution favoured in Steiman and in Dominion

Securities does not leave the law in a tidy state, for there is

still the awkward matter of detinue to consider. One may sympa-
thize with Professor Waddams' evident discontent, in a passage
cited previously,22 that such arcane and formalistic distinctions
might still vex the law, but vex it they do. In both of the
Manitoba judgments just cited, 0'Sullivan J.A. is at pains teo
stress that no issue of detinue is before the Court, but his

obiter dicta in the subject (some already quoted) leave on in no

doubt that very different rules apply there. In the words of

Professor Fleming:-23

The conventional rule in trover was to take the
value prevailing at the time of wrong, whereas in
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detinue it as that of judgment in view of the
procedural nicety that the judicial order has
always been cast in the alternative for recovery
either of the goods or their value, and the
latter was therefore not unreasonably thought to
be that then prevailing. If cynical, the sound-
est advise was accordingly to sue in detinue on a
rising and in conversion on a failing market.

Personally, I find nothing offensive iIn according this option to
the victim of a wrongdoer, however anachronistic its foundations;
especially since, as O0'Sullivan J.A. again points out in
Steiman,24 the "cynical advice" adverted to by Fleming is far

from foolproof . . .

It is true that where there is a wrongful taking
the victim may have the alternative of claiming
in detinue, where the unsuccessful defendant must
replace the goods or pay the value at the time of
the trial. But the plaintiff then runs the risk
of a falling market and of depreciation in value;
the defendant's option to restore the goods con-
tinues to judgment and maybe even to execution.

But there, with feigned regret, I shall have to leave the matter.

Omnia Praesumuntur Contra Spoliatorem

Before shifting the focus to something very different
indeed, it may be of interest to notice another "remedies issue"
which surfaced in the Steiman case, supra. One difficult aspect
of the case was the stubborn refusal of the defendants to produce
many of the items allegedly converted, or even to admit to their
existence. To resolve the obvious dilemma which thus confronted
the Court, Hewak J. blew the dust off Volume 1 of Strange's

_Reports, and sought help from Pratt C.J.'s judgment in Armory v.
Delamirie (1722) 1 Stra 505, 93 E.R. 664, so beloved of law

students. There, it will be remembered, the jewel in a ring or
brooch "found"” by a chimney sweeper's boy, was misappropriated by

the crooked jeweller's apprentice, and the grimy little victim
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surprised the jeweler by bringing trover - to remarkable effect.

Pratt C.J. evidently directed the jury to assess da@ﬁ@éilﬁ&lﬁéﬁfiQ;_”'-

they could, in the absence of the jewel itself. -But--directed —

them that since Its absence was itself due to the wrongful with-

holding of the jewel by the defendant, they should--incltine———

strongly against him:-

As to the value of the jewel several of the trade
were examined to prove what a jewel of the finest
water that would fit the socket would be worth;
and the Chief Justice directed the jury, that un-
less the defendant did produce the jewel, and
shew it not to be of the finest water, they
should presume the strongest against him, and
make the value of the best jewels the measure of
their damages: which they accordingly did.

This jolly old principle has popped up spasmodically over the
intervening centuries, notably in the "turkey-carcase" case of
Grenn v. Brampton Poultry Co., (1958) 13 D.L.R. (2d) 279 [Ont.

H.C.]. In Steiman, Hewak J. was adjudged by the Manitoba Court
of Appeal to have used it rather too enthusiastically, however;
and while that Court approved its use with regard to certain
items, seemed to restrict the use of Armory to cases where the
evidence of value, available to the Court, is not just meagre or
unsatisfactory, but amounts to an absolute void. This straitened
approach to the rule w;uld seem to contrast with the attitude of
the Courts in some older cases, such as McGee v. Rosetown

Electric Co. [1918] 1 W.W.R. 552, and the many other older cases

helpfully listed by Professor Waddams2® in his valuable book.
Perhaps all that Steiman is saying is that when there is evidence
upon which damages may be quantified, Armory is not an authority
for simply preferring the plaintiff's estimates, automatically,
to the defendant's much lower ones. If so, well and good; but it
is to be hoped that when the Supreme Court does come to address

itself to Steiman v. Steiman, it will not consider the ancient

rule in Armory v. Delamirie, and its proper ambit, to be beneath

its consideration.



Defamation

Now for something completely different. In the context
of defamation judges and juries for centuries faced the task of
awarding damages for harm not rationally expressible in money
terms. A person's lost reputation;, his or her sense of humilia-
tion or diminished self-esteem, are not items which carry a

market value. It is for this reason that events took the course

they did in Munro v. Toronte Sun, (1982) 21 C.C.L.T. 261. There, -

John Munro compalined of a frankly indefensible Ilibel published
by the defendant newspaper, and Mr. Justice J. Holland was con-
fronted by counsel with these celebrated observations of Dickson

~J. (as he then was in the "Trilogy" case of Andrews v. Grand and

Toy (Alta.) Ltd., [1978] 2 S.C.R. 229 at 261:-

"There is no medium of exchange for happiness .
e« o The monetary evaluation of non-pecuniary
losses 1is a philosophical and policy exercise
more than a legal or logical one. The award must
be fair and reasonable, falirness being gauged by
earlier decisions; but the award must also of
necessity be arbitrary or conventional. No money
can provide true restitution.”™

Were not these dicta, uttered in a personal injuries context,
equally applicable when considering general damage for defama-
tion? J. Holland IJ. was unable to escape that conclusion,

sayings=26

I have come to the conclusion that it is proper
for a Court to consider, in assessing damages
arising from libel, the strictures established by
the Trilogy and that a comparison between the
Trilogy upper level (now with inflation approxi-
mately $160,000) and awards for physical injury
may be made. I base this conclusion on my
acceptance that the relevant principles are the
same irrespective of the nature of the tort, that
libel and personal injury actions each being
based on tortious conduct attract compensatory
(not punitive) awards, and that the policy con-
siderations which led the Supreme Court of Canada
to impose the upper limit as -expressed in the
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Trilogy apply equally to any non-pecuniary award
including the "at large" award in a libel action. -

In the event, his Lordship awarded 525,000 in '"compensatory
damages (not including aggravated) . . ." And continued, "In ad-
dition . . . by reason of . . . malice and gross misconduct, I
assess aggravated damage in the further amount of $25,000,"27
payable by certain of the defendants. Now let me remark in
passing that that is cleverly done, since aggravated damages are,
in strict theory, truly compensatory (as opbosed'to punf%fwe~or?;—¢;ﬂ—
exemplary) in character. This short paper 1s not the place 1in
which to elaborate the point, but one is forced to acknowledge
that the theory on this matter is often overlooked, and scholars

—wrom - ~—-both--judicial and academic sometimes analyze aggravated damages
in a way which savours strongly of the punitive. - The true
doctrine seems, with respect, to be neatly encapsulated in the
fairly recent judgment of MacKeigan C.J.N.S., in Barltrop v.
c.B.C., (1978) 5 C.C.L.T. 88 at 110:-

The very factors which, if more pronounced, might
have warranted punitive damages may, however,
aggravate and increase the general damages which
should be awarded to compensate the plaintiff for
the injury to his reputation and feelings. So it
is here. The prestige and apparent authority
with which the defendant's programme falsely con-
demped the plaintiff, and its wide dissemination,
without apology or explanation, throughout the
northern half of North America greatly magnified
the derogatory impact on Dr. Barltrop's reputa-
tion and pride.

However, that 1is a digression from the main issue in
Munro, which 1is surely the applicability or otherwise of the
"rough upper limit" on non-pecuniary general damages, laid down
in personal injury contexts, to defamation cases. It is worthy
of note that Owen J.A. of the Quebec Court of Appeal expressed
views, congruent with those of J. Holland J., in Snyder v.
Montreal Gazette, (1984) 5 D.L.R. (4th) 206:-

If the wupper Llimit for total non-pecuniary



- 23 -

damages in the case of a young person rendered a
quadriplegic 'is $100,000, what should the upper
limit for total non-pecuniary damages in the case
of a middle-aged person who has been defamed? In
my opinion the pain;, suffering, anguish, and
humiliation of Mr. Snyder whose reputation has
been attacked, but vindicated by a Judgment
holding the attacks unjustified, is not anywhere
near equivalent to the pain, suffering, anguish,
and humiliation of a quadriplegic. In the light
of the holdings of the Supreme Court of Canada in
the "trilogy" referred to above, Mr. Snyder’s
total non-pecuniary damages should be less, con=
siderably less, than $100,000.

There is something very compelling, is there not, about such
reasoning? Which suggests to me that whether or not it {is
 "right,” it probably represents the path of future decisions.
That said, I have pointed out elsewhere?8 (as have others)2? that
the reasoning of this approach is far from impregnable.

To start with a basic proposition, it is plain that while
special damages in defamation are essentially “pecuniary or
temporal in nature,”™ "general damages may be perhaps roughly de-
fined as injury to reputation, to feelings, to health, and
pecuniary loss" (cf. A Samuels, Problems of Assessing Damages in
Defamation (1963) 79 L.Q.R. 63 at 64, 66). While quantifying the
ultimate lump sum which will form its undifferentiated "at large"
award, the jury or judge is entitled or indeed required to con-

sider each of these components. Now contrast the function of
"non-pecuniary general damages,™ with their "rough upper Llimit,*
in personal injury litigation. These are predicated upon the
hypothesis that all pecuniary losses;, past, present and future,
have already been fully redressed in damages, and that only the
metaphysical losses such as pain, suffering, loss of expectation
and enjoyment of life now require to be addressed. So, as I have

written elsewhere:-30

If damages "at large"™ in libel actions are to be
subjected to a similar "ceiling," it must surely
be acknowledged that the pecuniary components
traditionally subsumed in such awards, and which
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parallel awards for such interests as "lost
earning capacity"”" and the like in personal injury
claims, should be outside the scope of such an
innovation, and should continue to be quantified
without regard to any abitrary maximum figure.
It may be that it is a task in pure speculation
to guess how much a man's financial career may
suffer in future in consequence of a libel; it
may be easier by far to justify on empirical evi-
dence an award for such prospective losses to a
man injured in body rather than reputation. But
the interest to be made good is in each instance
the same. It is not a component in the "rough
upper limit" of the Trilogy cases and Lindal v.
Lindal; 1t 1is a component in the traditional
award of damages at large in libel. That is why,
without the qualification above suggested, the
comparison between the two types of award is in-
appropriate, and the application of the "limit"
erroneous.

If, then, we apply the "$100,000 + inflation"
limit only to the non-pecuniary components (loss
of self-esteem, embarrassment,; and social, as
distinct from commercial, shunning of the victim,
etc.), all is well. But is it? Surely, if we
are to apply the Trilogy 1limit even in that
quarter, we must do so with an eye to the "func-
tional" approach so strongly asserted in Lindal
v. Lindal, and award damages only to such an
extent as will provide pleasures or advantages in
substitution for one's lost self-esteem etc.: - The
thesis, conceptually difficult in the context of
debilitating physical 1injury, seems incoherent
when applied to the loss of one's good name and
the esteem of one's acquaintances.

Finally, how is the judge who 1is provided
with a Jury to initiate them in the mysteries of
the "Trilogy upper Llimit"? If Mr. Samuels (op.
cit.) is right, in saying that "To quote to the
jury . . . that 'the figure of Justice carries a
pair of scales not a cornucopia' is to make an
allusion that is likely to be lost on the modern
jury," one does not envy the Judge his task in
explaining just where the wupper 1limit applies,
and where it does not.

Fraud and the Careless Fiduciary; Damages in Equity

Here, and once again inconclusively, I propose to con-
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sider some nasty issues suggested by the recent British Columbia
case of Jacks v. Davis, (1980) 12 C.C.L.T. 298, [1980] 6 W.W.R.
11; affirmed [1983] 22 C.C.L.T. 266, [1983] 1 W.W.R. 327
(B.C.C.A.). In that case, the defendant, a solicitor, was

engaged by the plaintiff to look after his interests in the pur-
chase of an apartment block. The apartment block had, unbeknown
to the plaintiff, only recently been purchased by Blunden
Developments Ltd. from one Jerome, for $845,304. The solicitor
well knew this, since he was solicitor for Blunden Developments,
and in this instance too was retained by them. Instead of dis-
closing to the plaintiff the recent intermediate sale to Blunden,
the defendant solicitor drew up a deed which seemingly trans-
ferred title directly from Jerome to the plaintiff; thereby con-
cealing the fact that his other client Blunden stood to make a
profit of some $65,000 without ever having put up anything more
than a deposit of $30,000. The transaction was in truth hope-
lessly impolitic, the apartment block an uneconomical proposi-
tion, and the resultant losses to the plaintiff severe. Anderson
J. found that while actual fraud had not been made out, the
defendant had been gravely in breach of his fiduclary obligations
to the plaintiff; and proceeded to address the question of

damages, obsefving:-31

In my opinion, the proper measure of damages in
respect of a claim for damages, breach of a
fiduciary duty is the same as in a claim for
damages for fraud. I see no real distinction
between the two claims. In the case of fraud,
the defendant induces the plaintiff to part with
his money on the basis of a material misrepresen-
tation. In the case of a breach of a fiduciary
duty, the plaintiff is induced to part with his
money by reason of the fallure of the defendant
to disclose material facts, namely, misrepresen-
tation by silence. In either case, the damages
are not limited by what the parties may
reasonably have contemplated.

On this footing, Anderson J. awarded a sum which seemingly in-
cluded certain consequential damages flowing from the purchase of

the block, unrestrained by any remoteness concepts of "reasonable
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foresseability;" and in so doing was affirmed by the British
Columbia Court of Appeal.

Now as an account of the proper measure of computing
damages in the tort of deceit of fraud, this seems unexception-
able. Nor does the drawing of the analogy between deceit, and
the type of misconduct by a fiduciary here in evidence, shock the
conscience, nor yield results which seem unfair. But from the
point of view of strict doctrine, there is on the face of it
something very irregular about all this: and even if insistence
on doctrine may seem trivial or picayune, when contrasted with
the need to do justice in the particular case - a view to which I
do not personally subscribe - departure from established
principle ought always, I suggest, to be acknowledged as such,
or, if it be not seen as a departure, the doctrinal justification
for the apparent departure should be justified. What concerns me
is this: fiduciary relationships are concepts of an exclusively
equitable origin. And from the earliest days, they were pro-
tected exclusively by equitable remedies, which, pace a few
learned dissenters,32 did not and do not include awards of

damages, stricti sensu. "Compensation In equity" was available

against the delinquent fiduciary, it is true, but such compensa-
tion was a very different phenomenon - essentially a matter of
accounting for property handled or controlled by the fiduciary -
from damages at common law. Any recovery of consequential losses
in equity could have been quite out of the question, let alone
the generous "fraud" test of remoteness for such items, favoured
in the Jacks case. And while the Canadian Courts have tended in-
creasingly to speak loosely of "damages" in this context, almost
all the cases, as I have shown elsewhere,33 are in the result
consonant with traditional equitable doctrine. For a learned
analysis of the scope of remedies for breach of fiduciary duties,
readers are respectfully referred to Mr. Sealy's well-known
article "Some Principles of Fiduciary Obligation," (1963)
Cambridge Law Journal, 119: where it is pointed out that doctrin-
ally the apt analogy is not with fraud, but with breach of trust.

Is the Jacks aproach, then, (whatever 1its appeal) ir-
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redeemably heretical? I would suggest not, though the issue is a
moot one. Some learned commentators, like Professor Vaver in
Canada3* and Professor J.A. Jolowicz in England,35 argue persuas-
ively that awards of damages for purely equitable causes of
action may be justified upon the footing of the Chancery Amend-

ment Act, 1858 (U.K.), commonly known as Lord Cairns®’ Act - a

statute that has been received or re-enacted in one form or
another in just about every common law jJurisdiction. In
Manitoba, for instance, it manifests itself as s.60 of the .

Queen's Bench Act:-

Court may award damages, etc.

60 Where the court has jurisdiction to entertain
an application for an injunction against a breach
of covenant, contract, or agreement, or against
the commission or continuance of a wrongful act,
or for the specific performance of a covenant,
contract, or agreement, the court may award
damages to the party injured either in addition
to, or 1in substitution for, the injunction or
specific performance; and the damages may be
ascertained in such manner as the court directs,
or the court may grant such other relief as may
be deemed just.

It wil be noted that the power to award damages is conferred
wherever the Court has "jurisdiction to entertain an application

for an injumction . . . or for . . . specific performance;" and
not just in cases where the Court would in fact have granted such
relief. Thus it can plausibly be argued that damages may be
awarded wherever a Court of Equity might have perceived enjoin-
able behaviour - including cases of breach of fiduciary duty. A
fuller elaboration of this thesis may be sought in the works of
Professors Jolowicz and Vaver, cited above. Whatever the true
scope of Lord Cairns®’ Act, however, the issue is one clearly
fraught with difficulty: and the correct way of dealing with that
difficulty is surely to confront it, rather than simply ignore

it.
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Pecuniary Loss; Interesting but Off-Topic?

The theme of this conference is "Remedies," and when I

told some of my purist colleagues, who specialize in this eso-

_teric discipline, that I proposed to mention pure economic loss

cases "just for the sake of completeneess," there was a dismayed
silence. Then it was explained to me that the subject was really
one polluted with questions of liability, and suchlike matters,
frivolous and vain. If I was to introduce it at all, I must do
so under the shield of a section on "Remoteness." But I am not
at all convinced that that is the proper rubric for it. And,
while deferring to those whose perception for the boundaries of
"remedies law"™ is more confident than my own, I will allow myself
a few parting observations on this topic.

I feel I can do no hetter than refer my readers to the
excellent (if oddly-named) new book "Economic Negligence" by
Professor Bruce Feldthusen (Carswells, 1984), whose basic thesis
seems to me an extremely salutary one. He suggests that the
wild-goose-chase presently being pursued by Commonwealth lawyers,
to find a universal formula governing "economic loss" claims, is
doomed to failure because fundamentally misconceived. It postu-
lates a single issue, "the recovery of tortiously inflicted eco-
nomic loss"; while in fact there are several. The proper course,
pursued for _ historical reasons in the United States, is to con-
centrate upon the analysis of the various practical situations in
which claims for negligently inflicted economic loss may arise,
and by the intelligent classification of such situations, devise
or evolve for each perceived category of case limiting principles
meet for its particular problems. The book, then, is aimed at
exploding "the Commonwealth approach which treats, prima facie,
all negligence claims for economic loss alike," and its thesis is
followed through with great thoroughness and skill. While it was
seemingly not brought to the attention of the Supreme Court in

the important new economic loss case of City of Kamloops v.

Nielsen, (S.C.C. July 26th, 1984), I do not think it fanciful to

detect in the judgment of Wilson J., for the majority of the
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Court, an inclination to eschew universal formulae in seeking to
deal with economic loss claims; and a preference for a more ad
hoc approach, with the judicial eye firmly fixed upon the spectre
of indeterminate liability.

With these "plugs" for a valuable new book and a most
important new judgment, then, I will end this series of random

jottings.

John Irvine;

Winnipeg; August 1984.
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