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I.

MAREVA INJUNCTIONS AND ANTON PILLER ORDERS

by the HONOURABLE MR. JUSTICE C.F. TALLIS
SASKATCHEWAN COURT OF APPEAL

AUGUST 1984

History of the Mareva Injunction

The Mareva Injunction is a species of interlocutory

injunction.l This remedy was developed by the Court of

Chancery and finds its roots in Section 25(8) of the Supreme

Court of Judicature Act 1873 which provides:

25(8) A mandamus or injunction may be granted or a
receiver appointed by an interlocutory order of
the Court in all cases in which it appears to
the Court to be just or convenlent that the
order should be mada.?2

2.

Gertner, Prejudgment Remedies for Rationalization, (1981)
190 H.L.J. 3503.

see s. 45 of the English Supreme Court of Judicature
(Consolidation) Act 1925. amended (now $.37(1) of the
Supreme Court Act of 1981) It should be noted that the
common law jurisdictions in Canada all give their courts the
same powers. See: B.C.: Llaw and Equity Act, R.S.B.C. 1979,
c. 24, s. 36; Alta.: Judicature Act, R.S.A. 1980, ch. J-1;
Sask: Queen's Bench Act, R.S.S. 1978 ch. Q-1, s.45.8; Man:
Queen's Bench Act, R.S.M. 1970; c. €-280, s. 59(1); Ont:
Judicature Act, R.S.0. 1980, c. 223, s. 19(1); N.S.:
Judicature Act, S.N.S. 1972, ch. 2, s. 39(9); N.B.:
Judicature Act R.S.N.B., 1973, c. J-2, s. 33; P.E.I.:
Judicature Act, R.S.P.E.I. 1974, cap. J=3, s. 15(4);
Nfld.: Judicature Act, R.S. Nfld. 1970, ch. 187, s. 21(m);
N.W.T.: Judicature Ordinance, R.O.N.W.T. 1974, c. J=-1, s.
19(h); Yukon: Judicature Ordinance, R.0.Y.T. 1978, c. J.-1,
s. 10(1)(h).

McAllister, Mareva Injunctions (1982-83) 28 C.P.C. 1, at p.
71 notes that the Mareva injunction has been given statutory
force in England by the enactment of 5.37(3) of the Supreme
Court Act, 1981.




The jurisdiction to grant this form of relief is
egqiﬁéPle and discretionary in nature and is not exercised simp-
ly as a matter of course upon certain facts being shown. A
Mareva injunction is really a specialized form of the injunctive
remedy. Its history is described in somewhat colourful language

by Lord Denning at p., 133 of his book The Due Process of Law, as

follows:

In most countries of the world a creditor can impound
the property of his debtor—-at the outset——long before
he has got judgment against the debtor: and then have
the property— or 1its equivalent—-retalned as security
for payment of the debt in case he afterwards gets
judgment... But English law had nothing. In England a
creditor could seize nothing unless he got Judgment
against the debtor. This was very serious for the
creditor. Some time always elapses between the {ssue
of a writ and the obtaining of a judgment. All sorts
of delaying tactics can be put up by a debtor. Mean~-
while he can get rid of his assets in all kinds of
ways. A famililar device 13 to put them into the name
of his wife: and say that they always belonged to
her. To overcome such devices, there is machinery—
after judgment-—to make him bankrupt and to saet asgide
the device as a being a fraud on the creditor. Such
machinery is not very effective——even against an
English debtor. But it is quite useless if the
debtor absconds and goes off to a foreign cecuntry
taking his assets with him: or 1f he lives 1in a
foreign country and removes his assets outside



England.3

Prior to the emergence of the Mareva injunction
Canadian Courts were basically disciples.of the Rule "that there
shall be no execution before judémentp“ Except for the odd
exception, it is a fundamental principle of law that no
injunction would be granted prior to trial to restrain a defen-
. dant from disposing of or dealing with his or her- assets.4 -
The major exceptions to this rule are cases of fraud, and for
preservation of the subject matter of litigation,5

According to one commentator "[tlhey are not broad
exceptions and courts have in the past not readily found situa-

tions which allcw for their application. He concludes

3. (1980) Lord Denning provides a concise historical review of
the development of the Mareva injunction in Part IV of this
book. He also updates his ovarview in The Closing Chapter
(1983) at pp. 225-235. 1In Due Process of Law, at pp. 123-
131, and in The Closing Charpter, at pp.235-240 he also gilves
a brief account of the development of "Antom Piller" orders,
which are discussed in part IV below.

4. This principle 1is derived from the Rule in Lister & Co. v.
Stubbs (1890) 45 Ch. D. 1; [1886-90] All E.R. 797 (C.A.) See
also Gertner, Mareva Injunctions: Here to Stay, Butsee,
(1984) 36 C.P.C. 1. at pp. l=2; Montgomery J. in Liberty
National Bank and Trust Co. v. Atkin et al, (1981) 20 C.P.C.
55, 31 0.R. (2d) 715, 121 D.L.R. (3d) 160 (H.C.) (further
references are to 20 C.P.C.) at pp. 59-60; and McAllister,
supra fn. 2, at pp. 18-=31.

5. Jessiman, The Mareva Injunction in B.C., (1984) 18:1

U.B.C.L.R. 143, at p. 1l44.




that:

The restrictions inherent in most pre-trial attactment
procedures, whether by way of garnishment, imprison-
ment, writ of attachment, absconding debtor's legis-
lation or as exceptions to the Rule in. Lister & Co. v.
Stubbs, have not provided satisfactory recourse for
many creditors and our law hasg been deficient in this
regard for some time. At least one author is inclined
to view the Mareva cases as a judicial cure to correct
a major weakness in English debtor-creditor law.®

Commercial shipping interests in London found the rule
in Lister to be an especially difficult one to be bound by.
Consequently, the Mareva injunction started life as a remedy in
- the City of London, relating to shipping litigation.7 In The
Siskina, Lord Diplock noted that its basic rationale and purpose
was "to prevent a judgment against a foreign defendant for a sum

of money being a 'brutum fulmen'.8 Thus the remedy

6. 1Ibid, at p. l46. This comment is elaborated at pp. l4h=—
147.

7. See, for example: Nippon Yusen Kaisha v. RKarageorgis [1975]
1 W.L.R. 1093, [1975] 3 All E.R. 282, [1975] 2 LLoyd's Rep.
137 (C.A.); Mareva v. International Bulkearriers S.A.: The
Mareva [1980] 1 All E.R. 213, [19/5] 2 Lloyd's Rep. 509
(C.A.). Rasu Maritima S.A. v. Perusahaan Pertambangan Minyak
Dan Gas Bumi Negara (Pertamina) (1978] Q.B. 644, [1977] 3
All E.R. 324, [1277] 2 Lloyd's Rep. 397 (C.A.): The Siskina
(1979] A.C. 210, [1977] 3 All E.R. 803, [1978] 1 Lloyd's
Rep. 1 (H.L.); and Third Chandris Corporation v. Unimarine
[1979] Q.B. 645, [1979] 2 ALl E.R. 972, [1979] 3 W.L.R. 122
(C.A.) (all subsequent refarences to any of the above are to
the All E.R. series). See also Powles, The Marewva
Injunction, [1978} J.B.L. 504,

8. 1Ibid, at p. 322.




started out as a limited exception to the general prcposition

that before judgment, a defendant could freely deal with his

assets.
The Mareva injunction however, was not destined to

remain a limited remedy. An English commentator has written:

The Mareva injunction, as created and subsequently
administered, has developed into a potent and widely
used weapon in a plaintiff's armoury. From its early
appearance in shipping cases, it has been applied in
many cases involving shipping and commercial trans-—
actions and has been developed to apply in other
fields, for example to aireraft. From its development
in the Commercial Court it has been adopted by other
Courts and applied in a variety of cases. In par—
ticular, the injunction has recently been applied to a
personal injury case and to a case concerning the
proceeds of the sale of real property... [R]ecent
decisions have classified and expanded earlier
established principles.?

The outcome of this classification and expansion by

the English Courts is outlined briefly below.l0

9. Powles, The Mareva Lnjunction Expanded, [1981] J.B.L. &13,
at p. 415. In Canada, the Mareva principle has been applied
primarily in the area of debtor—creditor relations, and has
been similarly refined, although there are still areas which
raquire clarification from both the jurisprudential and
practical perspectives.

10. In addition to the Powles articles, supra, fn. s. 7 and 9,
there are a number of other works which outline this
development in a comprehensive fashion. See Denning,
supra, fn. 3; Jessiman, supra, fn. 5; Gertner, supra, fns.

1 and 4; McAllister, supra, fn. 2; and, Hetherington (ed),
dareva Injunctions, (1983), ch. 1.




At the outéet, it should be obsarved that the Mareva
injunction started out as a useful device for dealing with
foreign defendants who had assets located in England. However,
that notion was soon challenged in the English Courts with some
of the judges leaning in favour of extending the remedv, and
accordingly taking the position that matters of nationality,
domicile and residence were matters to be taken into account
only in assessing the balance of convenience in granting an
:injuﬁction. Gertner notes that:

What started out as a remedy to be used only against
foreign or non-resident debtors soon developed into a
general prejudgment remedy, available against
commercial and non-commercial debtors alike, whether
the action sounded in debt or damages, and irrespec-

tive of the resident or non~resident status of the
debtor.l1l

In his reasons for judgment in Prince Abdul Rahman Bin

Turki Al Sudairy v. Abu-Taha. 12 Lord Denning approached the

problem in this way:

11. Supra, fm. 4, at p. 2. See for example, Barclay v.
Johnson v. Yuill [1980] 3 All E.R. 190, [1980] 1 W.L.R.
1259 (Ch. D.) (subsequent references are to [19807] 3 all
E.R.), at p. 195.

12, [1980] 3 All E.R. 409, [1980] 1 W.L.R. 1259, [1980] 2
Lloyd's Rep. 565 (C.A.) (subsequent references ares to
[1980] 3 All E.R.).



So I would hold that a Mareva injunction can be

granted against a man even though he is based in this

country if the circumstances are such that there is a

danger of his absconding, or a danger of the assets

being removed out of the jurisdiction or disposed of

within the jurisdiction, or otherwise dealt with so

that there 1s a danger that the plaintiff, if he gets

judgment, will not be able to get it satisfied.l3

The English Courts also developed a set of conditions

that must be satisfied before a Court will grant an applicant a
. Mareva injunction, described by Gertner as a “code of procedure -
applicable to Mareva injunction cases.l4 Underlying this
"code of procedure" is the fundamental fact that this type of
injunction is made ex parte. 1Its purpose is to strike quickly
and to tie up assets so that they cannot be electronically
transferred out of the jurisdiction. It is this characteristic
of a Mareva injunction which has lead most courts to regard it
as a drastic procedure and extra-ordinary remedy, and to be
careful to ensure "a proper balancing of the interests of plain-
tiffs, defendants and third parties, and . . . [to warn]l . . .

against overreaching by creditors resorting to this new judi-

cially fashioned prejudgment remedy."15

13. 1Ibid, p. 4l2.
l4. Gertner, supra, fn. 4, at p. 3.
15. 1Ibid, at p. 3.



While the specific procedural mechanics will vary from
jurisdiction to jurisdiction, the conditions set out by the

English Court of Appeal in Third Chandris Shipping Corporation

v. Unimarine S.A.; The Pythis have generally been adopted by

Canadian Courts.l®. In his judgment Lord Denning stated:

These are the points which those who apply for it
should bear in mind. (i) The plaintiff should make
full and frank disclesure of all matters in his know—
w=--. .. ledge which are material for the judge to know: see
' The Assios. (11) The plaintiff should give parti-
culars of his claim against the defendant, stating the

l6. Supra, fn. 7. See for example: B.P. Exploration Co.
(Libya) Ltd. v. Hunt [1981] 1 W.W.R. 209, 23 A.R. 271, 16
C.P.C. 168, 114 D.L.R. (3d) 35 (N.W.T.S.C.); Liberty
National Bank, supra, fn. 4; Chitel v. Rothbart, (1982) 39
O0.R. (2d) 513, 30 C.P.C. 205, 69 C.P.R. (2d) 62, 141 D.L.R.
(3d) 268 (C.A.); Feigelman et al v. Aetra Financial
Services Ltd. et al [1983] 2 W.W.R. 97, 36 C.P.C. 20, 19
Man. R. (2d) 295, 143 D.L.R. (3d) 715 (C.A.) leave to
appeal to S5.C.C. granted (1983) 19 Man. R. (2d) 179, 46
N.R. 266 (S.C.C.); Humphreys v. Buraglia (1983) 36 C.P.C.
44, (1982) 39 N.B.R. (2d) 674, 103 A.P.R. 674, 135 D.L.R.
(3d) 535 (C.A.); and Sekisui House Rabushiki Raisha
(Sekisul House Co. Ltd.) v. Nagashima and Nagashima (1983)
42 B.C.L«R. 1, 33 C.P.C. 42 (C.A.) (all subsequent
references to the above cases are to the C.P.C. gseries).
The Canadian decisions will be discussed in more detail in
Part II below. At this stage it 1s appropriate to note
that Canadian courts have not resolved the question "as to
what degree the plaintiff must establish the strength of
hils or her claim on the merits.” (See McAllistar, supra
fn. 2, at p. 69). The English Courts have tended to adopt
the test enunciated by the House of lords in American
Cyanamid Co. v. Ethicon Ltd. [1975] A.C. 396, (1975] 1 All
E«R., and have interpreted it to mean that a “good arguable
case” suffices to satisfy the threshold requirement for a
Mareva applicatioun.




discussed the two lines of authority represented by Lister & Co.

ground of his claim and the amount thereof, and fairly
stating the points made against it by the defendant.
(11i) The plaintiff should give some grounds for
believing that the defendants have assets here... In
most cases the plaintiff will not know the extent of
the assets. He will only have indications of them.
The existence of a bank account in England is enough,
whether it is in overdraft of not. (iv) The plain-
tiff should give some grounds for belleving that there
is a risk of the assets being removed before the
judgment or award i1s satisfied. The mere fact that
the defendant 1s abroad 1s not by itself sufficient...
other grounds may be shown for belleving there is a
risk. But some such should be shown. (v) The plain-
tiffs must, of course, give an undertaking in damages,-
in case they fail in their claim or their injunction
turns out to be unjustified.1

In Barclay v. Johnson v. Yuill,18 Megarry V.C.

v. Stubbs.l® and The Mareva20. 1n summarizing The

Mareva line of authority, the learned Vice Chancellor further
refined requirement (iv), as outlined by Lord Denning in Third

Chandris, above, emphasizing the risk of the defendant removing

his assets from the Jjurisdiction. He stated:

17.
18.
19.
20.

Supra, fan. 7, at pp. 984-985.
Supra, fn. 1ll. at pp. 193-194
Supra, fn. 4.
Supra, fn. 7.



- 10 -

It seems to me that the heart and core of the Marava
injunction 1s the risk of the defendant removing his
assets from the jurisdiction and so stultifying any
judgment given by the courts in the action. If there
is no real risk of this, such an injunction should be
refused; i1f there 1s a real risk, then if the other
requirements are satisfied the injunction ought to be
granted. If the assets are likely to remain in the
jurisdiction, then the plaintiff, like all others with
claims against the defendant, may run the risk, common
to all, that the defendant must dissipate his agsats,
or consume them In discharging other liabilities, and
so leave nothing with which to satisfy any judgment.
On the other hand, if there 1s a real risk of the
assets beilng removed from the jurisdiction, a Mareva
: o= -, injunction will prevent their removal. It is not
enough for such an injunction merely to forbid the
defendant to remove them from the jurisdiction, for
otherwise he might transfer them to some collaborator
who would then remove them; accordingly, the injune-
tion will restrain the defendant from disposing of
them even within the jurisdiction. But that does not
mean that the assets will remain sterilised for the
benefit of the plaintiff, for the court will permit
the defendant to use them for paying debts as they .
fall due: see Iraqi Ministry of Defence v. Arcepey
Shipping Co. SA [1980] 1 All ER 480 at 486, [1980] 1
WLR 488 at 494 per Robert Goff J.21

Megarry, V.C. added that "it must appear that there is a danger
of default if the assets are removed from the jurisdiction.
Even if the risk of removal is great, no Mareva injunction
should be granted unless there is also a danger of

default."22

2L. Ibid, fn. at p. 194.
22. Ibid, p. 195.



The learned Vice Chancellor also stressed the

importance of carefully weighing the balance of convenience when
deciding whether or not a Mareva injunction should be granted.

He emphasized this consideration in these terms:

The Mareva prohibition against making any disposition
of the assets within the country is a normal ancillary
of the prohibition against removing the assets from
the country, and 1if this is likely to affect the
defendant seriously I think that he is entitled to
have this put into the scales against the grant of the
injunction. Much may depend on the assets in ques—
tion. If, as in many of the reported cases, there is
merely an 1solated assets here, the harm to the defen-
dant may be small. On the other hand, if he is trad-
ing here and the injunction would 'freeze' his bank
account, the injury may be grave. I think that he
should be able to rely on the Lister principle except
so far as it cannot be fairly reconciled with the
aeeds of the Mareva doctrine. T would regard the
Lister principle as remalning the rule, and the Mareva
docggine as constituting a limited exception to

it.

These principles, especially with respect to the
exceptional character of the Mareva injunction, and the need for
caution in granting the remedy, have been adopted by the Mani-
toba Court of Appeal.Z24

These guidelines were further extended in later

English cases to account £or the position of third parties, most

23. Ibid p. 195.
24, TFeigelman, supra, fa. 16, at pp. 30-31.




often banks who, having notice of a Mareva injunction, might be

- affected by it.25 an English writer notes that:

<o+ Mareva Injunctions have an immediate effect on
third parties, and may, out of necessity from the terms
of the Injunction itself, or ‘by further order of the
court, involve such third parties in expenditure.
Relief to third parties thus involved in the form of
making the injunction subject to an undertaking by the
plaintiff to pay all costs reasonably incurred by

them was recently granted in Searose Ltd. v. Seatrain
U.K. Ltd.26

o In Searose Ltd. v. Setrain Ltd, 27 a case in which

the third party was a bank, Robert Goff J. noted that the
orders applied for would prejudice the bank, since the Bank
would be required to incur costs in order to ascertain the
_existence and value of the defendant's account. Further, he
pointed out that a bank, like every citizen who received notice

of an injunction would risk proceedings for

25. See, for example: Priace Abdul Rahman, supra, fn. 12; Z
Ltd. v. A [1982] Q.B. 558, [1982] 1 All E.R. 556, [1982]
1l Lloyd's Rep. 240 (C.A.); Clipper Maritime Co. v. Mineral
import export; The Marie Leonhardt, [1981] 3 All E.R. 664,
[1981] 1 W.L.R. 1262, [198I] 2 Lloyd's Rep. 458 (Q.B.):
and, Searose Ltd. v. Seatrain U.K. Ltd. [1981] 1 W.L.R.
894, (15981] 1 All E.R. 806, [1981] 1 Lloyd's Rep. 556
(Q«.B.) (subsequent references to Searose are to [1981] 1
WeLeR.). See also the discussion in McAllister, supra, fn.
2, at pp. 75-78.

26. Supra, fn. 9, at p. 429.

27. Supra fn. 25.




contempt if it did not comply with the orders. However, the
learned judge did not think that the bank, where an account was
unidentified, should incur the expense of ascertaining whether
the alleged account existed without beiné reimbursed by the

plaintiff for reasonable costs so incurred. He continued:

Banks are not debt—collecting agencies; they are
simply, in this context, ciltizens who are anxious not
to contravene an order made by the court, an order
which has been obtalined on the application of, and for -
the benefit of, the plaintiff. Even where the partic= .
ular branch of the bank is identified, some expense is
likely to be incurred in ascertaining whether the
defendant has an account at the branch. But where the
branch 1s not identified, the bank will be put in a
very difficult position. It i3, I think, well known
that Barclays Bank has over 3,000 branches in this
country, and Lloyds Bank has over 2,000 branches. Are
they to circulate all their branches? If they did so,
it would involve them in great expense; moreover such
an exerclse cannot, 1in ordinary circumstances, reason—
ably be expected of them.28

He concluded that the problem could be solved by
requiring the plaintiffs to give an undertaking, the effect of

which would be:

that a bank to whom notice of an injunction 1s given
can, before taking steps to ascertain whether the

28. 1Ibid. at p. 896. In Z. Ltd., supra, fn. 25, the Court of
Appeal developed a more detalled set of guidelines
applicable in cases where the third party is a bank. TFor a
concise summary of this case, see McAllister, supra fn.

2 at pp. 77-78. McAllistsr notes, at p. 78 that the
Canadian courts have not yet had to deal with cases "so
factually complex as to raise serious questions of third
party rights. However, once the doctrine is more firmly
established in Canada, such issue will inevitably arise.

When they do, our Courts may well look to the cases
received abova for guidance.



defendants have an account at any particular branch,
obtain an undertaking from the plaintiffs' solicitors
to pay thelr reasomable costs incurred in so doing.
The bank will then be protected; moreover the plain-
tiffs' solicitors will no doubt encouraged to limit
thelr inquiry to a particular branch, or to certain
particular branches.29

It shcould be noted that Robert Goff J., also commented that
while he had "in this judgment dwelt upon the position of banks,
because they are most likely to be affected, the undertaking so
given could, if appropriate, be equally effective to protect
otlier tHird parties similarly affected,"30

English courts have also adapted certain of their
powers to deal with the prcblem of "evasive defendants;" i.e.:
defendants who have rafused to supply details of their
asgets so that such assets cannot be specified in the
order of the iInjunction, or who have refused to enter
an appearance 3o that judgment in default cannot,
technically, be entered until the injunction is

removed, thus facilitating the removal of the assets
befora execution.

29. 1Ibid, at p. 396.

30. 1Ibid., at p. 896. For example, in Clipper Maritime, supra,
fn. 25, the third party was not a bank, but a port
authority. The Court granted a Mareva, subject to the
plaintiff's undertaking to meet the reasonable costs of the
authority. In addition, the authority was permitted to
move the vessel within the port area for aperational
reasons.

31. Powles, supra, fn. 9, at p. 423. ‘For details, see pp. 423-
428. See also McAllister, supra, fn. 2, at pp. 71-75;
Gertner, supra, fn. 1, at pp. 533-534, and fn. 4, at p. l4;
Jessiman, supra, fn. 5, at p. 157; and, Denning, The

losing Chapter, supra, fn. 3 at p. 228.
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These include the power to order discovery of

documents32 to order interrogatories,33 and to enter

judgment in default.34

The use of these powers in Canada remains largely an

open question.35 One commentator suggests with respect to

discoveries, "Canadian courts might move in this direction since

the relevant statutory provisions are identical to that which

existed in England at the time of the ....[Bekhorl... decision-

and the inherent jurisdiction of our courts is presumably

32.

33.
34.

35.

A, v. C. (No. 2) ([1981] 2 W.L.R. 634, [1981] 2 All E.R.
126 (Q.B.),[1980] 2 Lloyd's Rep. 200; and, A.J. Bekhor &
Co. Ltd. v. Bilton {1981] 2 W.L.R 601, [1981] 2 All E.R.
565, [1981] 1 Lloyd's Rep. 491 (C.A.)

Bekhor v. Bilton, Ibid

Stewart Chartering Ltd. v. C. & O Managements S.A. [1980] 1
W.L.Re 460, [1980] 1 All E.R. 718, [1980] 2 Lloyd's Rep.
116 (Q.B.).

See Jessiman, supra, fa. 5, at p. 157, who notes that only
one Canadian appellate court has dealt with this question.
See Sekisui House, supra fn. 16 discussed infra, at p. 36.




the same as that of the English courts."36

II Canadian Mareva Injunctions

The Canadian response to the English developments has

been described as cautious.37 Gertner points out that it

took nearly five years for the Mareva injunction developments in

England to be accepted in Canada. 38 There are a number of

detailed accounts of the history of the Mareva injunction in

Canada.39 This paper will concentrate on the cases which

highlight this development in order to provide a basis for mak-

ing generalizations about the law concerning .the Mareva injunc-

tion in Canada today, and questions which remain to be addres-

sed.

36. McAllister, supra fn. 2 at p. 75.

37. Gertner, subra, fn. 4, p. 3.

38. 1Ibid p. 3.

39. See McAllister, supra, fn. 2 at pp. 52-71. (focuses

specifically on Canadlan cases); Jessiman supra fa. 5
(wrltten from a British Columbia perspective}; Gertner,

supra, for 1, pp. 537-543; and, supra fn. 4, pp. 3-14

(focuses primarily on appellate court decisions to date).
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Much of what follows must be read in light of the fact that
the Supreme Court of Canada has not yet made any ruling on the
availability of Mareva injunctions in Canada, or the guidelines
which should be applied to applications for this remedy. It
shculd be noted that leave to thé Supreme Court of Canada from

the decision of the Manitoba Court of Appeal in Feigelman v.

Aetra Financial Services Ltd. %0 has been granted. 41

.-The decision of the Supreme Court of Canada in Feigelman will

undoubtedly clarify some of the areas of uncertainty which will

be noted below.

In B.P. Exploration Companv (Libva) Ltd. v. Hunt

42 I concluded that the Supreme Court of the Northwest
Territories had jurisdiciteon to grant a Mareva type injunction
to prevent a defendant from removing assets from the

jurisdiction. Ontario courts43 had reached

40. Supra fn. 16.

41. bid

42. Supra fn. 16.

43, See for example: OSF Indust Ltd. v. Marc=Jay Invt. Inc.
(1978), 20 0.R. (24) 566, 7 C.P.C. 57, 88 D.L.R. (3d) 448,

(!
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fferent conclusion,'preferring the rule in Lister w. Stub-

as reflected in the following passage from Bedell v.

Gafaell:

Thera 1s no authority for such a course iz an action
of tort. If the plaintiff is a creditor before judg-
ment, he can sue on behalf of himself and all credi-
tors to attack a fraudulent transfer. If the plain=-
tiff 1s a judgment creditor, he can proceed by execu-
tion to secure himself upon the debtor's property.
But if the litigation 1s merely progressing and the
status of creditor not established, it is not the
course of the Court to interfere quia timet and res-
train the defendant from dealing with his property

- until the rights of the litigants are ascer—
tained .45

The B.P. case involved an application by the defendant

to set aside ex parte orders granting a Mareva injunction and

leave to serve ex juris granted on April 1, 1980.46 The

applicant defendant made 3 submissions, the first of which

challenged the jurisdiction of the Court to grant a Mareva type

injunction on the following ground:

44.

4’50

46.

Supra fn. 4.

TI938] 0.R. 726, [1938] 4 D.L.R. 443 (C.A.) (raference i3
to 4 D.L.R.)at p. 466.

Supra, fn. 16 at p. 170. The Mareva injunction issued is
reproduced at pp. L71-172. The original order was varied
on April 28, 1980, and again on May 22, 1980 as indicated
at pp.l72-173.



(1) The Mareva type injunction order should not have
been granted because it is not an order that is
consistent with the existing law of the Northwest
Territories of Canada and accordingly the Supreme
Court of the Northwest Territories had no juris—
diction to 1ssue the same.

In support of this contention, the applicant argued
that “"if the English courts did have jurisdiction to grant a -
- Mareva type of injunction, then it was based upon a custom of -
local or limited character and accordingly is not part of our
law"48 I rejected this argument, and relied upon section
19(h) of the Judicature Ordinance R.O. N.W.T. 1974,49
which is substantially the same as the provision underlying the
Mareva line of cases in England and concluded that it was open
to the Northwest Territories Supreme Court to adopt the English
interpretation of this statutory provision.50

I also rejected the applicant's secondd!

47. 1Ibid at p. 173.

48. 1Ibid at p. 173.

49. 1Ibid at p. 178.

50. 1Ibid at p. 178. For a review of the foundation Mareva
cases In England, see pp. 178-181,

51. 1Ibid at pp. 182-186

[aW




and third submissions>=2, Only the third is relevant to the

present discussion, and can be summarized as follows:

(3) In any event, even if this court had Jurisdiction
to grant a Mareva type injunction, and even if
the order was properly made for service ex juris,
an Injunction should not have been granted om the
basis of the facts and circumstances of this

case.33

I applied the guidelines discussed by Lord Denning

M.R. 1in the Third Chandris case, concluding that the "material

filed in support of this application® complied with those

requirements.54

Following B.P. v. Hunt, Montgomery J., of the Ontario

ugigh Court of Justice delivered what was been described as "the

landmark decision in Ontario"55 in Liberty National

52. Ibid at pp. 186-188.

53. 1Ibid at p. 173.

54. Ibid, at pp. 186-187. These guidelines were discussed
supra, at p. 8.

35. "McAllister, supra, fn. 2 at p. 55. See pp. 55-36 for a
summary of the Liberty decision.



Bank & Trust Co. v. Atkin.56 He first noted that the

relevant statutory provision, Section 19 of The Jurisdiction
Act. R.S.0. 1970, <. 228 was, "for all intents and purposes”
the same as the legislation referred to in the Mareva line of
cases decided by the English Court.57 Montgomery J., then

considered the traditional approach in Ontario as affirmed in

OSF Indust. Ltd. v. Marc-Jay Invt. Inc and the leading Mareva

- cases- from England, (i.e. Nippon Yusen Kaisha:-¥v.- Karageorgis,

The Mareva, Third Chandris Shipping, Barclay-Johnson v. Yuill,

Al Sudairy v. Abu Taha) 58. He referred to B.P. v. Bunt and

Elesgurc Inc. v. Ssangvong Shipping Co.%9, which both

affirm the jurisdiction of Canadian Courts to issue Mareva

injunctions, and concluded:

In my view, the winds of change cry out for the new
equitable remedy that Mareva provides. I adopt the

56. Supra, fn. 4.

57. Ibid, at p. 59.

58. 1Ibid at pp. 60-65. See also the discussion of the
development of the Mareva principle ocutlined in Part I,
supra.

59. (1980) 19 C.P.C. 1 (Fed. Ct.).
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test 1aid down by the Master of Rolls in Third
Chandris Shipping. I also adopt the proposition in
Prince Abdul Rahman that, if there is a danger of the
defendant absconding or of the assets being removed
out of the jurisdictiom or disposed of within the
jurisdiction, or otherwise dealt with so that if the
plaintiff obtains judgment he may not be able to have
it satlsfied, an Injunction should issue 1f the safa-
guards in the test in Third Chandris Shipving are
met.

I cannot believe that the equitable jurisdiction of
this Court should be any less than that of the English
Court. The statute affording jurisdiction is prac—=
tically the same. The size of Ontaric and the com—
plexity of its geography invite the remedy. In oy
view, the doctrine should not be restricted to the
threat of removal of assets from Ontaric.60

Since Liberty National Bank, four provincial appellate

courts have recognized the Mareva injunction jurisdiction.®l

In Humphrevs v. Buraglia, 82 the New Brunswick

60. Supra, fn. l6, at pp. 66-67.

6l. For a conecise analysis of these decisions, see Gertmer,
supra, fn. 4 at pp. 4-14, and his general conclusions with
respect to Marevas in Canada at pp. 14-15. There are other
recent reported decisions from courts of first ianstance in
some Canadian jurisdictious which support the Mareva
injunction. See, for example: La Caise Populaire D'Ottawa
Ltee v. Guertin et al (1983) 36 C.P.C. 63 (Ont. H.C.);
Irving Oil Ltd. v. Biornstad, Biorn & Co. (1981) 35 N.B.R.
(2d) 263, B8 A«.P.R. 265 (Q.B.), Parkes v. Clarke et al
(1983) 42 BeC.L.Re 268, (B.C.S.C.); Oilwood Supply Co. et
al v. Audas et al (1983) 44 B.C.L.R. 268 (B.C.S.C. 1in
Ch.); Deane v. LDS Cpm. (1970) Ltd. (1983) 44 B.C.L.R.
373 (B<C-S.C.); Bache Halsey Stuard Shields Inc. v. Chas
Stanfied and Dobell (3rd Pty), (1983) 49 B.C.L.R. 396
(B.C.S.C.); MacIsaac, Clark & Co. & Rooomans, (1983) 50
B.C.L.R. 8 (B.C. Cty. Ct. in Ch.); Sask Workwear Inc. v.
0llinik, (1982) 23 Sask R. 177 (S.Q.B.); and Standard Life
Assurance Co. v. Schutte, Sundance Invts. Inc. and Balek,
(1983) 29 Sask. R. 1l61.

62. Supra, fn. 1l6.




Court of Appeal considerd an appeal by the defendant in an
action for money due under an agreement with the plaintiff
(respondent). The plaintiff had obtained an ex parte
interlocutory Mareva type injunc£ion restraining the appellant
defendant from sale or disposition of his property until final
disposition of the action or until further order. Upon
receiving notice of the injunction, the defendant unsuccessfully-
applied to the Court of Queen's Bench to have it set aside. 1In
a judgment delivered by Stratton J.A. on April 13, 1982, the
appeal was dismissed.
On appeal, counsel for the the appellant argued that:

eos that the order issued by the Judge included an

order for a "Mareva injunction”, a novel form of

proceeding in this jurisdiction, the requirements for

which wers not established by the affidavits of Mr.

Buraglia and his solicitor and, accordingly, the
injunction ought to have been discharged.63

tratton J.A, traced the development of the Mareva

principle in England from Nippon Yusen and The Mareva to Third

Chandris and Prince Abdul Rahman and concluded that:

It is clear that the power to grant injunctive ralief
in the Mareva line of cases was founded upon s. 45 of
the Supreme Court of Judicature (Comsolidation) Act
1925 which has a counterpart in s. 33 of the Judica-
ture Act, R.S.N.B. 1973, c. J-2. Moreover, the right
to such relief was not wholly novel in England

63. Ibid, at p. 54.



and 1s to be found already entrenched in the law of
civilian jurisdictions and in the United States.
Despite the reservations expressed by Lord Diplock and
Lord Hailsham in The Siskina as to restrictions or
modificatlons to be made to the Mareva injunction, the
remedy 1s now widely used in England.5§.

He then noted that there were several reported

decisions in Canada in which Mareva injunctions had been

granted, and that the New Brunswick Civil Procedure Rules

Revision Committee had recommended the enactment of a Rule of

Court specifically providing for Mareva injunctions.65

Even in the absence of a specific Rule for Marevas however, Mr.

Justice Statton was still prepared to find that the Court had

jurisdiction to grant a Mareva injunction:

64
65.

-~ -Ibidy; -at pp. 54=60

Ibid, at pp. 60-61l. The Rule referred to by Mr. Justice
Stratton is now in force. According to Gertmer, supra, fn.
4, at p. 4, "Rule 40.03(1) prescribes the scope of the
Mareva Injunction jurisdiction adopted by the Mew Brunswick
Legislative Assembly:
"40.03(1) Where a person claims monetary relief, the
court may grant an Interlocutory injunection to
restrain any person from disposing of, or removing
from New Brunswick assets within New Brunswick of the
person against whom the claim 1s made.”

Rule 40.03 then goes on to describe the matters that a
Court should consider in determinng whether to grant a
Mareva injunction and the length of time for which the
injunction will remain in force. The New Brunswilick Ruleg
of Court also empower a Court to impose terms and
conditicns on the granting of a Mareva injunction, as in
the case of any Injunction or mandatory order.

Gertner then comments on this approach to Marevas, at pp.
4’-5 ©
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ses 1f there exists a substantive cause of action on
which the plaintiff 1is suing or about to sue in this
province and it appears that there is danger that the
defendant may abscond or remove or dispose of his
assets so as to prevent satisfaction of any judgment
the plaintiff may obtain, I am of the opinion, for the
reasons expressed in the Third Chandris Shipping case
and in the Prince Abdul Rahman case, that the Courts
of this province have jurisdiction in a proper case to
grant an interleccutory judgment so as to prevent the
defendant disposing of assets which otherwise might

be avallable to satisfy a judgment obtained by the
plaintiff. I would, however, repeat the admonition of
Lord Denning that the Mareva injunction must not be -
stretched too far lest it be endangered and I would
respectfully adopt as applicable to all applications
for such injunctive relief the guidelines enumerated
in the Third Chandris Shipping case.b6

He concluded tht the plaintiff respondent in the case
at bar had satisfactorily met the requirements outlined ébove,
and accordingly that the discretion which the Judge of first
instance had exercised should not be overruled.

The second appellate decision, Chitel v. Roth-

bart®’ was delivered by the Ontario Court of Appeal

66, Ibid, at p. 6l.
67. Suvra, fn. 16.



on December 2, 1982. The applicant plaintiff had originally
sought to continue a Mareva type ex parte interlocutory
injunction until trial before Mr. Justice Anderson, who referred
it to the Court of Appeal pursuant to s. 34 of the Judicature
Act in order to clarify the jurisprudence as to the availability
of the Mareva injunction in Ontario.®8 assocciate Chief

Justice MacKinnon, who delivered the Court's decision held:
Because of the fajlure to make full disclosure with

the resulting incomplete and wisleading picture of the
relationship between the parties, I would not exercise

my discretion to order continuance of the injunction

until the trial of the action. T hold this opinion

whatever view may be taken of the Mareva form of
interlecutory injunction.69

The learned Associate Chief Justice then went on to
discuss the question of the availability of Mareva injunctions
in Ontario. He canvassed the leading English cases which devel-
oped and refined the Mareva principle, and concluded that:

ssee [u]nder certain limited and special conditioms,
it 1s a legitimate exercise of the discretion given a
Court under s. 19(l) of the Judicature Act, R.S.0.
1980, c. 223. [the Ontario counterpart to s. 45(1) of

the Supreme Court of Judlcature (Comsolidatiom) Act,
1925] to grant a Mareva injunction. This jurisdiction

68. Ibid, p. 207.
69. Tbid, p. 213.
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1s not limited by the nature of the proceedings.
However, like Sir Robert Megarry, I regard the Lister
principle as remaining the rule "with the Mareva doc-
trine as constituting a limited exception".7o

Associate Chief Justicg MacKinnon then considered the

decisions of the Ontario High Court in OSF Indust. Lid. v.

Marc-JdJay Invt. Inc., and concluded that "the learned Judge was

in error. in ...[concluding that there was no basis in law for
the remedy of Mareva injunction in Ontario].:.-and the case
cannot be used to stand in the way of the granting of a Mareva
injunction in a proper case".7l He continued with a

discussion of the guidelines set out by Lord Denning in Third
Chandris’2 in which he noted that items (i), (1i) and (v) of
the guidelines are "standard considerations for the Courts of
this province when considering the usual application for an
interlocutory injunction.73 MacKinnon, A.C.J.0. then

referred to his earlier discussion of the decision of the House

of Lords in American Cvanamid and reiterated his conclusion that

"whatever the test may be regarding the granting of

interlocuteory injunctions

70. TIbid p. 228

71. 1Ibid, p. 228.

72. See text, supra at p. S.

73. ‘'Supra, fn. 16 at pp. 228-229.



generally, in my view, the granting of a Mareva injunction,
under special and limited circumstances, requires that the
applicant establish a strong prima facie case".74
Turning to guidelines (iii) and (iv), he observed that

they covered areas unigque to the Mareva injunction. With
respect to the material under item (iii) dealing with the assets
of the defendant within the jurisdiction, MacKinnon, A.C.J.O.,
stressed that it

so« should establish those assets with as much preci-

sion as possible so that, if a Mareva injunction is

warranted, it is directed towards specific assets or

bank accounts. It would be unusual and in a sense

punltive to tie all the assets and income of a defen-

dant who is a citizen and resident within the juris-—

diction. Damages, coverad by an undertaking as to

damages, might be far from compemnsating for the rami-

fications and destructive effect of such an

order./3

Finally with respect to guideline (iv), concerning the

risk of removal of assets from the jurisdiction, he stated:

74. Ibid, pp. 215-216, rastated at p. 229. Cn the face of it,
this 1s a higher standard than that set out in Humphreys
and Felgelman, supra, fn. 16; the former requiring a
“substantive cause of action”, the latter, a “prima facie”
case. See the discussion of this point in Gertner, supra
fn. 4 at p. l4.

75. Ibid, p. 229.
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The applicant must persuade the Court by hls materilal
that the defendant is removing or there is a real risk
that he 1is about to remove his assets from the juris-—
diction to avold the possibility of a judgment, or
that the defendant 1s otherwlse dissipating or dispos-
ing of his assets, in a manner clearly distinet from
his usual or ordinary course of business or living, so
as to render the possibility of future tracing of the
assets remote, if not impossible in fact or in

law.’",

While MacKinnon A.C.J.0. concluded by endorsing
the Mareva principle for Ontario, he did so with the following

proviso:

The Courts must be careful to ensure that the "new”
Mareva Injunction 1s not used as and does not become a
weapon Iin the hands of plaintiffs to force inequitable
settlements from defendants who cannot afford to risk
ruln by having an asset or assets completely tied up
for a lengthy period of time awaiting trial. I would
respectfully adopt what Grange J. sald in C.P. Air-
lines Ltd. v. Hind (1981), 32 0.R. (2d) 591, 22 C.P.C.
179, 14 B.L.R. 233, 122 D.L.R. (3d) 498 at 503:
The adoption of the Mareva princlple can lead to
gsome sorry abuse. I would hate to see a defen-
dant’'s assets tied up merely becaused he was in-
volved in litigation. I do not think the American
Cyanamid injunction rule can possibly apply.

The nex:t case, Feigelman et al v. Aetna Financial

Services Ltd. et al is a decision of the Manitoba Court of

Appeal, dated December 7th, 1982 frcem which leave to appeal to

the Supreme Court of Canada has been granted.78

76. 1bid, p. 229.

77. 1Ibid, p. 230.

78. Supra, fn. 16. This was a split decision, Matas J.A.
(Freedman C.J.M. concurring) for the majority, and Huband
J«A. dissenting. The Court split primarily on the issue of
whether or not a Mareva injurnction should be granted when
there are other remedles available.
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The Respondent defendant,

a Mareva injunction set aside,

counsel for the respondent:

interfere to intercede before Jjudgment
defendant frem using his assets in

of his business,
ducto
tor is entitled to

in

by way of Cross-appeal,

In support of this Position,

Court will nor
and restrain a
the ordinary course

the absence of any improper con-
If such conduct exists,
pursue his remedies under the

it is argued, a credi-

Fraudulent Conveyances Act, R.S.M. ¢, F160 (also

C.C.S.M., c. F160),
provided for in the Court of

or the attachment

provisiouns
Queen’s Bench Rules.

And, assuming a Mareva injunction could be granted,

counsel argued that the

ated claim.79

In response to this argument,

Court should be loathe to
exarclse itg jurisdiction in the case

of an unliquid-

writing for the majority, referred to an article by David

Stockwoed, Q.C.80 apng a pPassage

from B.P.

79. Ibid pp. 27-23.
80. Mareva Injunctions, (1981) 3 Advocates!'

Q. 85, at pp. 97-

98, quoted 1bid at Pp. 28-29, as follows:
The main argument which can bhe advanced against the
granting of Mareva injunctions 1in Ontarioc 13 that
there is in this province legislation which does not

exist in England:
R.S5.0. 1970, .
R.S.O. 1970 c@ L]

counter-argument is that the

specifically oust the court'’s

in these situationg and that

the court should not suoplement

The Fraudulent Conveyances Act
182 and The Absconding Debtors Act
The argument 1s that the
Legislature has dealt with thig situatiocn,
courts no room to grant Mareva injunctions.

leaving the

The
legislation does not
injunction Jurisdiction
there 13 no reason why
the statutory

provisions by granting injunctions in cases which fall
outside the stricr gtatutory limits.

Matas, J.a., writing

sought to have

for



v. Hunt,83l and held:

If a claimant in Manitoba could bring his claim within
the established procedure under either the Queen's
Bench Rules or the Fraudulent Conveyances Act, it
would not be necessary to invoke the Mareva injunc-
tion. In my view, the existence of these provisions
does not preclude the issuance of a Mareva injunction
in this jurisdictiom.82

Mr. Justice Matas then went on to adopt the following,

subject to general principles applicable to interlocutory

injunctions, as applicable to Manitoba: K

e+ the statement of principle expressed by Denning
M.R. in Mareva, at pp. 214-215 [[1980] 1 All. E.R.],
subject to the guidelines set out in Third Chandris
Shipping Corp. v. Unimarine S.A. ... and Prince Abdul
Rahman Bin Turki Alil Sudairy v. Abu-Taha, and subject

81'

82.

Supra fn. 16, at p. 168, quoted Ibid, at p. 29 as
follows: ‘

« + » learned counsel also submitted that there are
rules of court dealing with absconding debtors and,
accordingly, an equitable order should not be issued
which 1s Inconsistent with such provisions. The rules
of court in this jurisdiction dealing with absconding
debtors are not inconsistent with the injunctive
relief sought: see RR. 490-98 [Northwest Territecries
Supreme Court Rules]. In my opinion such provisions
do not deprive this court of granting a Mareva type
injunction in this jurisdiction.

Supra, fn. 16, at p. 29.



to the principles expressed by Megarry V.C. in Barclay
Johnsoun,. in particular at p. 195 [[1980] 3 All E.R.],
where the learned Vice~Chancellor said that the Ligter
principle would remain the rule with the Mareva doc-
trine constituting a limited exception to it.
In addition to setting cut this general statement of
srinciple, Matas J.A., also dealt with two ancillary issues.
First, he noted that the Mareva injunction had not been confined

to liquidated claims, and that "depending on the circumstances

e Lhe] would not refuse an injunction only on the ground that

-._a ¢laim for unliquidated damages is in issue."84

Secondly, Mr. Justice Matas considered what standard
was appropriate for measuring the strength of a plaintiff's case
where an application for Mareva injunction was made. He con-

cluded that:

In Manitoba, this Court has held, in Lambair Ltd. v.
Aero Trades (Western) Ltd., [1978] 4 W.W.R. 397, &7
D.L.R. (3d) 500, [Leave to appeal to Supreme Court of
Canada refused 87 D.L.R. (3d4) 500n (S.C.C.)]that
generally the test of a prima facie case should
continue to be applied on applications for an
interlocutory injunction. I would not apply any
lesser test to applications for a Mareva
injunction.85

830 Ibid at ppo 30-310

~~ 84. 1Ibid., p. 31, As authority for this proposition, Matas J.4A,

cited Allen v. Jambo Holdings Ltd. [1980] 2 All E.R. 502,
(19807 1 W.L.R. 1252, (C.A.) where an injunction was
granted based on a claim for damages in a persomal injuries
action; and, Faith Panton Property Plan Ltd. v. Hodgetts
[1981] 2 A1l E.R. 877, ([1981] 1 W.L.R. 927 (C.A.), where an
injunction was granted to restrain disposal of assats in
respect of court costs which had not been taxzed.

85. 1Ibid, pp. 31=32




One other facet of the Feigelman decision is worthy of
note. First, Matas J.A. found that the possible insolvency of
the defendant should have no btearing on whether or not a Mareva
injunction was granted since the.purpose of the injunction, as

expressed by Ackner L.J. in A.J. Bekhor & Co. v. Bilton

«ss wWas not to Improve the position of claimants in an

insolvency but simply to prevent the injustice of a

defendant removing his assets from the jurisdiction

which might otherwlise have been available to satisfy a-

judgment. It is not a form of pre—=trial attachment

but a relief in personam which prohibits certain acts

in relation to the assets in question.86

The factor Mr. Justice Matas considered to be relevant

in this context was "the clear intention of Aetna to transfer
its assets from Manitoba to Montreal, albeit that the intention
is openly expressed. And Quebec is not a reciprocating province

with respect to enforcement of judgments".87 He then

weilighed the balance of convenience and concluded:

86. 1Ibid, p. 33.

87. 1Ibid, pps 33-34. 1In Deane v. LDS Cpn (1970) Ltd. supra,
fn. 61, the B.C. Supreme Court granted an application for
dissclution of an ex parte Mareva injunction. The Court
held at p. 374 that "any judgment granted the plaintiff in
this jurisdiction could be expeditiously enforced, if
necessary, by registration in Manitoba, as a reciprocating
jurisdiction under the provisions of the Court Order
Enforcement Act, R.S.B.C. 1970, c. 75.7




As between the inconvenience to Aetna in requiring the
money to be held in this province (or by Aetna posting
security) and the inconvenience to the plaintiffs (if
successful) in having to sue on its judgment in
Quebec, I would hold that Aetna will be prejudiced to
a lesser degree than the plaintiffs. But I would vary
the judgment of Wilson J. to the extent of permitting
the discharge of the injunction, on the posting of
security by Aetna.S88

In his dissent, Mr. Justice Huband did not take issue

with the jurisdiction of the Manitoba Courts to grant Mareva

injunctions in the appropriate circumstances. He concluded

hpwgve: that the present case was not an appropriate occasion
for the exercise of this jurisdiction. First, he noted that the
corporate defendant in this case was "ostensibly, a responsible
cempany which ... [was] continuing to meet its obligations as
ﬁheyit..:fell] due" and that the shareholders themselves were
"responsible Canadian corporations which ... [had] the capacity
to inject additional capital inte ... [the defendant] if it ...

(became] necessary to do so".89

Secondly, he suggested that the mere intention of the

defendant to move assets from Manitoba to Montreal did not in

-

itself "signal an abortive judgment should the plaintifZs’

=

succeed in their action in Manitoba".20

88. Ibid, p. 35.
89. 1Ibid, p. 39.
96. TIbid, p. 39.




Thirdly, Huband J.A. noted that there already existed in
Manitoba "a variety of laws which are available to a plaintiff
in order to tie up a defendant's assets before judgment."9l

In conclusion, Mr. Justice Huband stated:

1. Where other specific remedies are available those
remedies should be the first resort, and a Mareva
injunction should not be 1ssued where other reme-
dles are available.

2. If the other remedies are not avallable the Courts
should be cautious to f1ill the void by a Mareva
injunction.

It seems to me that a Mareva injunction should be
issued In this jurisdiction only where a strong case
has been made out that it 1s necessary to do so to
prevent an Iimminent injustice.

Far frcm a strong case, I think the present appli-
cation for injunctive relief is decidedly weak. It
has none of the elements of fraud or sham or movement
of assets 1in order to escape lawful claims which have

become part of the Jurisprudence justifying Mareva-
type injunctions.92

It remains to be seen what the Supremes Court of Canada decides
with respect to the availability of Mareva injunctions in Canada
generally; and, more specifically, what view it takes of the

clircumstances in the Feigelman case.

91. TIbid, p. 40. See pp. 40-43 for details.
92. Thid, p. 43.



The last appellate court decision to be considered

is the judgment of Nemetz C.J.B.C. in Sekisui House Kabushiki

Kaisha (Sekisui House Co. Ltd.) v. Nagashima et al,23 issued

on December 15, 1982. In this case, the authority of the
British Columbia courts to grant a Mareva injunction was not in
question. Rather, the Court of Appeal was ccncerned with the
refusal of the Chambers Judge in the court below to grant the
plaintiff's application for
-7. - .an order that the defendants submit to an examination
for the purpose of enforcing an injunction granted
under R. 45, akin to what 13 sometimes called a

"Mareva' Injunction, granted ex parte some weeks
prior...9%

The Chambers Judge had not granted such examination on

the ground "that the making of such an order would be tantamount

to ordering discovery in aid of execution before judg-
ment" .95

Chief Justice Nemetz summarily affirmed the availabil-
ity of Mareva injunctions in British Columbia under authority of

S. 63 of the Law and Equity Act, R.S.B.C. 1979, c. 224, subject

to the guidelines sat out in Third Chandris®®. Ha went on to

consider and apply the words of caution expressed by the English

Court of Appeal in A.J. Bekhor & Co. v. Bilton:

53, Supra, fn. l6.
94. 1Ibid, p. 43.
95. 1Ibid, p. 46.
96. 1Ibid, p. 46.




ses It 1s therefore clear that, although the Mareva
plaintiff, who has satisfied the guidelines set out by
Lord Denning. MR in Third Chandris Shipping Corpn. v.
Unimarine SA [1979] 2 A1l ER 972 at 984, [1979] QB 645
at 668, and in particular has provided .adequate
grounds for belleving that there 1s a risk of the
defendant's assets belng removed before the judgment
or award is satisfied, is in a privileged position,
this privilege must not be carried too far. The
courts must be vigilant to ensure that the Mareva
defendant is not treated like a judgment debtor.”
(The italics are mine.)”?/

Despite this cautionary note, the learned Chief - -~

Justice recognized that a Mareva injunction has "little

value i1if one does not know either the amounts or whereabouts

these assets"..., and, that such a lack of knowledge created

untenable situation for both the litigant in possession of

a court order and any prospective third parties.®8

Accordingly he held:

see In my view, to order a general examination at this
time would be premature. However, in order to breathe
gome 1life into the injunctiocn, I would order that a
list of assets and their location as of the date of
the 1njunction be set out in affidavit form by the
defendants and delivered to counsel for the plaintiff
forthwith. 1In the event that the affidavit is unsat-
isfactory, the plaintiff may apply to a trial Judge in
Chambers for an order for cross—examination on the
affidavit. In the event that no affidavit is deli-
vered within two weeks from the date of this judgment,
then the appellant will have liberty to re—apply to
this division of the Court.99

37. 1bid, p. 47.
98. Ibid, p. 47.
99. Tbid, p. 47.

of

an

such



ITI Comments cn Principle and Form

From the preceding review of the history of the Mareva
injunction in Canada, several generalizations about the prin-
ciple itself can be made. First, subject to the decision of the

Supreme Court of Canada in Feigelman, the availability of the

" Mareva injunction, as a species of interlocutory injunction,

appears to be fairly well established in Canada. What remains
uncertain is the proper test to apply in determining whether a
plaintiff's case is sufficiently strong to support an appli-
cation for a Mareva injunctiori.loo This issue remains to be
determined by the Supreme Court of Canada.

Secondly, the guidelines set out by Lord Denning in

Third Chandris, and further refined in Prince Abdul Rahman and

Barclay-Johnson v. Yuill, appear to have received general

approval by Canadian courts at the appellate level.lOl

Thirdly, as illustrated by the Sekisui House case,

Canadian courts have begun to deal with the kinds of questions,

“100.” See text, supra, at pp. 2/-28, and p. 3l.
101. See text, supra, at pp. 8-12.



such as the availability of discovery and interrogatories,
raised in the later English cases discussed above.l02

Canadian courts have not yet had to deal directly with the posi=-
tion of third parties. However, the treatment of the discovery

gquestion in Sekisui House suggests that English cases in this

area will be used as guides.l03

Finally it appears that some Canadian Courts are
focusing their attention on questions that are bound to arise in
a federal system of government and are prepared to distinguish
between the movement of assets among provincial jurisdictions
and the movement of assets into truly foreign juris-

104 1+ is submitted that this kind of focus can be

dictions.
misleading to the extent that it confuses the fundamental

purpose of a Mareva injunction as an interlocutory

102, See text, supra, at pp. 1ll-16.

103. See supra, fn. 16, at pp. 46—47. Thers 1s anocther "new
development™ In England which should be noted in this
context. In CBS UK v. Lambert [1982] 3 All E.R. 237
(C.A.), a defendant was ordered to deliver up assets that
would be necessary to satisfy the plaintiff's judgment 1f
the plaintiff succeeded at trial, and set out guldelines
for the making of such orders. Gertner, supra, fn. &4, at
p. 15 notes: "Given the Canadian Courts sometimes
begrudging acceptance of the Mareva Injunction it will be
interesting to see how quickly they follow the new trail
blazed the English Court of Appeal.”

104. See supra, fn. 87, and acccmpanying text.
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pre-judgment remedy, and the enforcement of a judgment after
a final disposition of a case has been made. It is further
submitted that, if accepted, the Reciprocal Enforcement of
Judgments argument with respect to the mévement of assets
among provinces could equally apply as a bar to the granting of
a Mareva injunction where Reciprocal Enforcment of Judgments
legislation exists between Nations.l05

As noted earlier in this paper, procedural regquire-
-méﬁts for obtaining a Mareva injunction will vary from juris-
diction to jurisdiction, depending on the applicable rules of
civil procedure.l06

The form of the order is important since it sets ocut
the limits of the plaintiff's and defendant's rights and obliga-

tions. A good source of information and precedent with respect

105. See, for example, The Reaciprocal Enforcement of Main—
tenance Orders Act. R.S.S. 1978, Cap. R-4, s.2(1)(f) which
defines "Reciprocating state” to include England and
Northern Ireland, and states declared under this Act to be
reciprocating states. The latter category, for example,
includes some states of the U.S., Zimbabwe, Australla, New
Zealand, Barbados, Papua, and New Guinea, Guernsey,
Rhodesia and Fiji.

106. Supra, text at p. 8. A detailed discussion of procedure,
as i1t applies to Mareva applications in Ontario, can be
found in McAllister, supra fn. 2, at pp. 79-=90.



to the Mareva principle and the form of the order is provided

by Atkin's Court Forms.lO07 Two sample forms are attached

hereto as Appendix A. Precedents for the form of Mareva orders

can also be found in some of the reported cases.108

IV The Anton Piller Order

In recent times, the English Courts have also devel-
--oped a remedy, somewhat parallel to the Mareva injunction, whic
provides for the detention or preservation of assets.l109

Most Jjurisdictions have rules dealing with the interim preser-

vation of property, but the Anton Piller order goes far beyond

this: One writer has commented:
Although this order has several wvariants its most

stringent form, which i1s granted ex parte, is unique.
It allows the Plaintiff, with its solicitor, to enter

107. Atkin's Court Forms 2d. ed. (1980) Vol 22, Form 13 at p.
/77, and, (1980) Vol. 6, Form 61 at p. 370

108. See, for example: B.P. v. Hunt, supra, fan. 16 at pp.
171-173.

109. See supra, fn. 3. See also Myers, Search and Seizure in
Civil Cases: The Anton Piller Orders, (1984) 42 The
Advocate 41, for a discussion of the development of
"Anton Pillers"” in Canada. Lord Denning noted the
gimilarity between the Mareva and the Anton Piller
injunctions in Third Chandris, supra fn. 7, at p. 985.

h



the Defendant's premises during normal business hours,
show the Defendant a copy of the order ‘and search the
premises for the documents or materials mentioned in
the order. If any of these materials are found, the
Plaintiff may remove them for safe keeping pending the
normal discovery process and trial. The order is an
extremely powerful ome. It is of use where it is
expected that the material sought to be seized may
disappear or be secrated prior to discovery of docu=
meats. Although 1its primary use has been in copyright
and ralated areas, 1t can and has been of use in any
area where this suspicion justifiably arises. The
.order does not depend upon a propriletory interest.

The sine qua non of the order 1s the need to protect
vital material from possible destructicn.llO

As in the case of the Mareva injunction, Lord Denning
was a major force in the development of the Anton Piller order,
although he was not the first to grant the order.lll rord

Denning has described the initial development as follows:

So the owners of the copyright made an application—ex
parte=—for an order emabliang them to enter on the
premises and look for the infringing copies. The
judge realised that it appeared 'at first blush, to be
a trespass of property and invasion of privacy'. But
he made the order, see EMI v. Pandit. Similarly,
orders were made in like cases by other Chancery
Judges: until one judge doubted the validity of them-.
Mr. Laddie then brought a case before us to test the
point. It was again ex parte—=—so that the other side
knew nothing of it. We looked inte it all carefully
and upheld the new procedure. It is Anton Piller XG
v. Manufacturing Processes Ltd.l112

110. Myers, Ibid at p. 4l.

111. The first "Anton Piller” order was granted by Templeman J.
in E.M.I. Ltd. v. Pandit, [1976] R.P.C. 333; [1975] 1
We.L.R. 302,

112. The Due Process of Law, supra, fn. 3 at p. 124.




It is from the Anton Piller case 113 tnat this

form of order derives its name. While on its face, the "Anton

Piller" order appears to be like a "civil search warrant," the

English Court of Appeal made it quite plain that the order is

not to be treated as such. According to Lord Denning:

Let me say at once that no court In this land has any
power to 1lssue a search warrant to enter a man's house
so as to see if there are papers or documents there
which are of an incriminating nature, whether libels
or infringements of copyright or anything else of this
kind. No constable or bailiff can knock at the door
and demand entry so as to inspect papers or documents.
The householder can shut the door in his face and say,
'Get out'’. That was established in the leading case of
Entick v. Carrington. WNone of us would wish %o
whittle down that principle in the slightest. But the
order sought in this case 1s not a search warrant. It
does not authorize the plaintiffs' sollcitors or any~-
one else to enter the defendants' premises against
their will. It does not authorise the breaking dowm
of any doors, nor the slipping in by a back door, ner
getting In by an open door or window. It only author—
ises entry and inspection by the permission of the
defendants. The plaintiffs must get the defendants'
permission. But it does do this: it brings pressure
on the defendants te give permission. It does more.
It actually orders them to give permission--with, I
suppose, the result that if they do not gilve permis-
sion, they are guilty of contempt of court.llé

Lord Justice Ormrod echoed this concern when he

described the Anton Piller as "an order at the extremity of

113. [1976] 1 A1l E.R. 779; [1976] Ch. 55 (further references
are to [1978] 1 All E.R.).
114. 1Ibid, at pp. 782-783.

this



court's powers" and set out "three essential pre-conditions

for the making of such an order, . . .

++o First, there must be an extremely strong prima
facie case. Secondly, the damage, potential or
actual, must be very serious ‘for the plaintiff.
Thirdly, there must be clear evidence that the defen—
dants have in their possesion incriminating documents
or things, and that there is a real possibility that
they may destroy such material before any application
inter partes can be made.

The form of the order makes it plain that the court is
not ordering or granting anything equivalent to a
search warrant. The order is an order on the defen-
dant in personmam to permit inspection. It is there-
fore open to him to refuse to comply with such an
order, but at his peril either of further proceedings
for contempt of court—in which case, of coursa, the
court will have the widest discretion as to how to
deal with 1t, and if it turns out that the order made
improperly in the first place, the contempt will be
dealt with accordingly-—but more important, of course,
the refusal to comply may be the most damming evidence
against the defendant at the subsequent trial. Great
responsibility clearly rests on the solictors for the
plaintiff to ensure that the carrying out of such an
order 1s meticulously carefully done with the fullest
respect for the defendant's rights, as Lord Demning MR
has said, of applying to the court, should he feel it
necessary to do so, before permitting the inspec—
tion.1l15

Canadian courts appear to be prepared to grant Anton
Piller type orders, albei:t with a considerable degree of

caution. In Bardeau Limited et al v. Crown Food Service Equip=

ment Limited et al, Steele J., of the Ontarioc High Court of

Justice stated:

115. 1Ibid at p. 784,



The nature of the relief sought is that granted in
Anton Piller RG v. Mfg. Processes Ltd., [1976] Ch. 55,
[1976] 1 All E.R. 779 (C.A.). Orders in this nature
are apparently quite common In at least copyright and
Industrial design cases in England and.in many cther
countries in the Commonwealth. BHowever, I was
referred to only one Ontario decision in R.T.Z. Ser-
vices Ltd. v. Robert E. Stewart, Cnt. H.C., Saunders
Je., December 12, 1980 (unreported).

An Anton Piller-type order 1s a most exceptional
remedy and should be approached with the greatest of
caution. In the present case, the writ of summons has
not yet been issued but counsel have undertaken that
i1f an order 1s granted it will be issued within two

days of any 1lnspection authorized in the order and, on TToLT s

behalf of the applicant, have undertaken to indemnify
the defendants for any damages that they may suffer as
a result of the granting of the order and the solic-
itor for the plaintiffs serving the order will offer
to explain to such defendants fairly and in every-day
language, the meaning and effect thersof, and advise
such defendants that they have the right to obtain
legal advice before disclosing the specified inform—
ation. The draft writ and draft statement of claim
were presented to me, as well as the consent of the
interim receiver. The application for relief is only
against two corporate defendants and three personal
defandants.

I am of the opinion that R. 372 and the inherent
jurisdiction of the Court authorized the zranting of
relief requested and the hearing in camera prior to
the issuance of the writ.ll®

Mr. Justice Steele went on to find that the plaintiffs

+++ made out an extremely strong prima facie case that

the derfendants may be usurping the copyrights and
industrial designs of the plaintiffs. I am also

116. (1982) 36 O.R. (2d) 355; 26 C.P.Z. 297 (Ont. H.Ct.)
(further references are to 26 C.P.C.) at pp. 299-300.
Linda Robinson's annotaticn, at pp. 298-9 of the C.P.C.
report provides a good summary cf the conditions of
avallability and the requirements commonly stipulated as
safeguards on the execution of the order.
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satisfied that by the alleged past conduct of the
personal defendants they have total disregard for the
plaintiffs' rights and that they are wuot persons who
may necessarily respect the rules of production in an
action, and that there is a serious risk that evidence
will be destroyed if not maintained for the purpose of
the projected action.

Accordingly, he granted the Anton Piller order sought.ll8
Three days after the above order was issued, an appli-

cation was made by the defendants for its rescission or dis-
charge. In granting the application, Mr. Justice Steele
stated:

The present application 1s one of the first in Ontario

of this nature. The remedy is a most exceptional one,

and there must be an extremely high standard of con=

duct on the part of any applicant bringing such an

application, including full disclosure. Whether or

not the applicant believes that the matters are of

material consequence they must be disclosed so that

the Court may determine their relevance.ll9

Another reported case in which an Anteon Piller order

was granted by a Canadian court is Nintendo of America Inc. v.

Coinex Video Games Inc. et al, a decision of the Federal Court

of Appeal. 120 1¢ involved an appeal by the

117. TIbid, at p. 302.

118. 1Ibid, at pp. 304-306.

119. 1Ibid, at p. 308.

120. (1982) 34 C.P.C. 108; (1983), 46 N.R. 311 (F.C.A.)
(further refarences are to 34 C.P.C.)




plaintiff in an action for infringement of its registered

copyright from the refusal of an Anton Piller crder by the Trial

Division. The Federal Court of Appeal allowed the appeal and

permitted the order to issue, with the proviso that:

since the remedy granted herein is a strong one, the
plaintiff must, in enforcing it, "act with due circum—
spection” . . . Likewlse, the interests of the defen-
dants must be preserved and protected as well as those
of the plaintiff.” 121

In granting the order, Heald J., adopted the precondi-

tions set out by Lord Justice Ormrod in the Anton Piller

case.l22 He also found that the material presented by the

plaintiff met the test adopted by the English Court of Appeal in

the later case of Yousif v. Salama.123

The Myers article points out that one area of

potential difficulty for plaintiffs who seek an Anton Piller

121.

122.

123.

Ibid at p. 119. The provisions of the order designed to
protect the interests of the defendant are reproduced at
pp. 115-20.

Supra, fn. 113, at p. 784. See also accompanylng text
which states these preconditions.

Supra, fm. 120 at p. 117. The citation for the Yousif
case is [1980] 1 W.L.R. 1540, [1980] 3 All E.R. 4053,
(C.A.)




order lies in the Court's interpretation of the "possibility of
destruction" requirement. He suggests that the Courts in
Nintendo and Bardeau were correct in not requiring the plaintiff
to produce direct proof that the Defendant will destroy the
material, since this kind of evidence will often be unobtain-
able. 124 Myers states:

«+« [W]ith the exception of our Federal Court, [Trial

Division], the courts seem to have takem a realistie

approach. They have inferred a risk of destruction

when it 1s shown that the Defendant has been acting

dishonestly, for example where materlal has been

acquired in suspicious circumstances, or where the

Defendant has knowlngly violated the Plaintiff's

rights . . . [T]lhe strength of the inference (or its

absence) will influence the form of the order.
He points out that where the court has required direct proof,
and has refused an "Anton Piller" application on the ground that

the concrete, factual evidence is lacking, the result can be the

disappearance of the material in ques-

124. Supra, fn. 109, at p. 42. But c.f. Chincan Communication
Corporation et al v. Chinege Video Centre Ltd. et al.
(1983) 70 C.P.R.(2d) 185. (F.C.T.D.) where an application
for an Anton Piller order was dismissed because the appli-
cants had not presented the court with concrata or factual
evidence of circumstances showing serious potential or
actual damage or clear evidence that the defendants had in
their possession incriminating documents or things.

125. bid, at p. 42.
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tion. 126

As in the case of the Mareva injuncticn the procedural
requirements with respect to Anton Piller orders will vary £from
quisdiction to jurisdiction. With respect to form, Atkin's

. Court Forms also provides good background and precedents for

Anton Piller orders.l27 3 precedent from Atkins has been
attached hereto as Appendix B. It is also useful to study the
orders issued by courts in specific cases, where they have been -:
included as part of reported judgments, as for example in the

Bardeau case discussed above.

126, Ibid, at p. 42. He cites as an example the Chincan case,
gupra, fn. 124,
127. Supra, fn. 107. Form 12, at pp. 276-277.
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:____fORDER for preservation of assets of foreign defendants before
= judgment—*Mareva” injunctipn (e)

N THE HIGH COURT OF JUSTICE
Queen’s Bench Division
[Commercial Court]

Mr Justice .........

e [Tuesday] the ..... esss day of ......... 1g... ]
Between A. B. Ltd. sss e ... Plainciffs
- and
7;-:: C.D. L. e eeo oo Defendanes

e

%y

"‘ UPON an ex parte application made in this Court by Counsel for the
= Plainciffs

T

4

h{‘l'!f}h{

Of u........ 19...] and the affidavit of A. B. and the exhibits thereto
% ANDthe Plainrifs by thetr Counsel undertaking to abide by any Order
3 this Coure mMay make as to damagss in case the Court shall hereafter be of
- tie opinion that the Defsndants shall have suffered any damages by
_fason of this Order which the Plaintiffs oughe to pay

IT 15 Orpeses anp Diazctzo thar the Defendants whether by their
L ofcers, agents or servants or otherwise howscever be restrained and an
injunction is hereby granted restraining them [uncil ¢the ... day of
3imreess 19, 07 until further order] from the removing from the jurisdic-
I:,I‘-or'l of this Honcurable Court ur otherwise disposing or changing or
—*&ling with any of their assees ac present wichin the jurisdiction and in
Articular any monies ‘ormingan account in the name of the Defendants
Aanding at che Bank of (stare the wame o7 the Banik and the branch and its address
Hwhich the caid zzzaunt is mairiained ; (sive in so tar as the sum exceeds £...
% US. 3... or as the case may be]
=AND T 15 Oaperep that the Defendanes be a: liberty 1o appiy to vary
o discharge this order upen ziving (12 hours or | day or as the case may be] e
0tice to the Plaintifs’ Solicitor of their intention o do ca. R N
—

FTactice, Faragraph 9. smre: Vol LutwTy Issue), ritle aDMiRALTY, Practice, Piragraph o E

g

i
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3170 BANKING AND BILLS CF EXCHANGE: FORMS

Branch (address). save in so far as the sum standing to the credit of the account
or accounts shall exceed the sumof £......... until the hearing of the action
herein or until further order.
DATED the ........ davof oo, 19...
This Summons was taken out by E. F. & Co
of (address). [Agents for (name) ot (address).] Solicitors tor the Plaintitfs.
To the Detendants and to G. H. & Co. of {uaddress). their Solicitors.

61

ORDER for preservation of assets including money in bank account:
Mareva injunction ()

IN THE HIGH COURT OF JUSTICE
Queen’s Bench Division
Commercial Court

19... X. No. ...

The Honourable Mr Justice ......... . Judge in Chambers
Between X. Y. Shipping Company Limited ... Plaintiffs
an

S. T. Shipping Company S. A.... Defendants

UroN HEARING Counsel for the Plaintitts

AND UPON READING the Affidavit of P. Q. filed herein the ..o, day of

.................. 19...

ANnD the Plainatfs by their Counsel undertaking to abide by any Order
the Court or a Judge may make as to damages in case the Court or a Judge
shall hereatter be ot opinton that the Detendants shall have sustained any EY
reason of this Order which the Plaintiffs ought to pay.

IT 1s Orperep aND DirecTep that the Defendants by their servants or
agents or otficers” or otherwise be restrained and an injunctior} is hcreby
granted restraining them trom removing trom the jurndiction ot this Court
or otherwise disposing of any of their assets including any money torming, or
forming part of an account n  theic names wih the Co D,
Bank. .o Branch save in so far as the sum seanding to their eredic
shall exceed £ unul atter judgment of this action or unt]
further order in the meannme.

Anp the Detendants are to be at liberty to move this Court to vary or
discharge this Order upen giving to the Plaintitts [24] hours notice of their
mtenton so to do.

DATED the ......... davof....coooiiiiiin. 19...

{(h) For a summons sce Form 60 ante.

4: INSPE

SUM:

LET ALL PARTIE
Form 53) on the h
Order that the De
in the books of t!
therewith berweer
the costs (/) of thi:
said Order be {cos:

[Take Nortice
above-named Def:

DaTeD the .....

This Summons -
said Defendants.
To the above-narr
and to the M. N. I

AFFIDAY

I E. F. of (addre.
and say as follows:
1. I am informec
and up to the pr.

EHC e dale e

{y) Bankers” Books Ex
18, r 133 Halsbuev's La
22 1tem (6). The applica
should be made by sum
(1887} 30 Ch D 731, ~
account is sought and on

(%) Inspection mav be
is in form or substance
Hotard v Beall (133) 23

(1) As to costs, see the
Edn) 848!

(my Whilst the order
matenabiey of the evaiden
a third person the atfidas

the proceedings or 15 ker
g SEB
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276 INTERIM ORDERS: FORMS

I2

ORDER for preservation of infringing or incriminating property
and documents—**Anton Piller’’ order (s)

IN THE HIGH COURT OF JUSTICE 19...A. No.
Chancery Division
Group [A or B] g
Mr. Justice ...... in Chambers (;')
[Tuesday] the .ocuceee. day Of ceneeeeen 19000

Between A.B. Lid. and R. S. Led. ... ... Plaintifs
and
C.D..T.U.Lid. and X. ¥ Led. ... Defendanes

UroN MOTION this day made unto this Court by Counsel for the
Plaintiis
AND UPON READING the writ of summons issued on ..cceeve. 19... and the
affidavits of A. B. and R. S. filed 01 ...c.ce. 19... and the exhibits therein
referred to

AND the Plaintiffs by their Counsel undertaking

"

{1) to keep in safe custody any articles and documents obrained as a
resule of this Order )

(2) to serve this Order by a Solicitor of the Supreme Court

(1) to abide by any Order this Court may make as to damages in case
this Court shall hereafter be of opinion that the Defendants or either of
them have sustained any by reason of this Order which the Plainritfs
ought to pay

AND the Solicitor for the Plaintiffs by Counsel for the Plaintiffs being
their Counsel for this purpose undertaking thact all designs. tapes,
equipment, documents or other articles or copies or photocopies thereot
(or as the case may be) obtained as a result of this Order will be preserved
and retained in their safe custody and control untii furcher order

THis CourT DOTH ORDER that the Defendants and each of them do
permit such persons not being more than 2 in number as may be duly
authorised by the Plaintiffs and ac least 1 member and employees not
exceeding 4 of the Plainus’ Solicitors to enter forthwith the premises
known as (address) and any ocher premises uader the control of the
Defendants or any outhouse or any ocher building which forms a part of
the said premises at any hour between 8 o’clock in the forenoon and half
past 6 o’clock in che evening for the purpose of:

(s) Adapred from the order made 1n Anton Piller K.G v Manufacturing Processes Lid. [1976]
Ch. 55.[1976] 5 All E.R. 779: 2nd se= Practice. Paragraph 3. ante. Tne form of order princzd
here Is obtainabie only tn extreme cases. it inciudes an ex-parte injunction restrasning
infringemenc and an order for immediate disclosure of the pirated works, an injuncrion
restraining the defendant from commusnicating wich that source (a form of order which
has been granted in several unreported cases) and an order competimng the defendant to
permuc a search for pirated works and Jocuments relaning therezo® Vol 12 {1978 Issue), riele
COPYRIGHT, Practice, Paragraph 16. Furcher. i1f there 1s evidence tnat the defendant has assets
which may be removed to defeat a clam for damages in 3ppropriate cases an order
restraining such removal can be made: Vol 12 {1973 Issue), utle COPYRIGHT, Pracrice.
Paragraph 16, note { pj. The formal pares of the order together wich che usual undertaking
must be included. For a tull “Ancon Piller” orcer see Vai. 12. utle CCPYRIGHT, Form 21
{Supplement).
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MAREVA INJUNCTION 277

{1) inspecting and photographing such documents. files and things
relating to the design, manufacture, saie or supply of the Plaintif’s
equipment or parts thereof (describe the same if necessary)

(2) removing into Plaincifs® Solicitors' custody anv of the above
mentioned articles. documents and fees which relate to the manufacture.
operation and maintenance of the Plaintifis’ equipment which had been

supplied by che Plaintifs to the Defendants. together with copies of all
such documents

AND the Defendants and each of them are to be at liberty to move this
Court to vary or discharge this Order upon giving to the Plaintiffs 12
hours’ notice in writing of their intention so to do

AND the Plaintiffs are to be ac liberty to serve on the Defendants short
Notice of Motion for ......... 19

13
ORDER for preservation of assets of foreign defendants before
judgment—‘Mareva’’ injunction (¢)

IN THE HIGH COURT OF jUSTICE
Queen’s Bench Division
[Commercial Court]
Mr Justice .........
[Tuesday] the ......... day of ......... 19...

Between A.B. Led. cee vee ... Plainuffs
and
C.D. Ltd. ver eee ... Defendanes

UPON an ex parte application made in this Court by Counsel for the
Plaintiffs

AND GPON READING the Writ of Summons herein [issued the ... .. day
of verreenn. 19...] and the affidavit of A. B. and the exhibits thereto

AND the Plaintitfs by their Counsel undertaking to abide by any Order
this Court may make as to damages in case the Court shall hercafter be of
the opinion that the Defendants shall have suffered any damages by
reason of this Order which the Plaintiffs ought to pay

IT 1s ORDERED AND DIRECTED that the Defendants whether by their
officers, agents or servants or otherwise howsoever be restrained and an
injunction s hereby granted restraining them [until the ......... day of
veseeeeee 190 or until further order] from the removing from the jurisdic-
ton of this Honourable Court or otherwise disposing or changing or
dealing with any of their assets at present within the jurisdiction and in
particular any monies forming an accounc in the name of the Defendants
scanding at the Bank of (state the name of the Bank and the branch and its address
at which the said account 1s maintained ) [save in so far as the sum exceeds L.
or U.S. $... o7 as the case may be]

AND IT 1S ORDERED that the Defendants be at liberty to apply to vary
or discharge this order upon giving[12 hours or 1 day or as the case may be]
notice to the Plaintifs™ Solicitor of their intention to do so.

(r) Practice. Paragraph 9, unte: Vol. j 1979 Issue), ticle ADMIRALTY. Practice. Paragraph
i0.
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