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INTRODUCTION

The adoption of the Canadian Charter of Rigzhts and Freedam:l established
a number of new rights. One of these, the right of an accused to be tried
within a reasonable nime.z is already sanctioned in the United Stat333 and
elsewhere in the wcrld.u It recogni;ea the need for speedy sattlement of
ceriminal matters Dy impesing on the Crown an oblization of reasonable

-

dilisencé:

The importance of prompt trial of eriminal
offences in a democratic Society derives from the
needs of maintaininﬁ Eublic order and preserving
individual f{reedom.”-

- — -
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THZ NATURE OF THE RIGHT TO 4 SPEEDY TRIAL

The right to a speedy trial is both an individual and a collective right.

It is an individual right because an accused person is entitled, on the basis

of Presumed innocence and the right to a full and complete defence, to demand

that his case be decided quickly. It is a collective right because it is in

society's best interests that the ¢riminal be prosegutad promptly.

~

In 1970, in DICKEY v FLORIDA,5 Burger CJ of the US Supreme Court

recognized the dual nature of the American right to a speedy trial:

- —

..The right to a speedy trial is not a theoretical
or abstract right, but one rooted in hard reality
in the need to have charges promptly expocsed. If
the case for the prosecution calls on the accuzed
Lo meet charges rather than rest oa the
infirmities of the prosecution's case, as is
defendant's right, the time to meet them is when

.the case is fresh. Stale claims have never been
favored by the law, and far lsss so in eriminal
cases.

though a great many accused persons seek to put
off the confrontation as long as possible, the
right to a prompt inquiry into eriminal charges
is fundamental and the duty of the charging v
authority is to provide a prompt trial,®
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In the same case, Srennan J, who concurred in the reasons given by the
Chief Justice, identified clearly the problems which the right to a speedy
trial was intended to correct. e began Dy stressing the interest of the

accused in a prompt trial.

It is intended to spare an accused those
penalties and disabilities - incompatible with
the presumption of innocencs - that may spring
from delay in the criminal process ... . ., Thass
disabilities, singly or’'in league, can impair the
accused's ability to mount a defense. The
passage of time by itsell, aoreover, may -
dangerously reduce his capacity to counter the
prosecution’'s charges. Witnesses and physical -
evidence may be lost; the defendant may be unable
to obtain witnesses and physical evidence yet
avallable. His own memory and the memories of

.13 witnesses may fade. Some defenses, such as

- insanity, are likely to becomeé more difficult to
sustain . « . .

Brennan J went on to describe society's interest in the speedy prosecution

of a criminal «——

The speedy trial clause protects societal
interests as well as those of the accused. The
public is concerned with the effective
prosecution of criminal cases, both to restrain
those guilty of crime and to deter thoss
contemplating it. Just as delay may impair the
ability of the accused to defend himself, so it
may reduce the capacity of the government to
prove its casse.



- Page 4

Moreover, while awaiting trial, an accused who is
at large may become a fugitive from justice or
commit other criminal aets. And the greater the
lapse of time between commission of an offence
and the conviction of the offender, the less the
deterrent value of his conviction.é

The final beneficiary of the right to a speedy trial identified by

2rennan J was the public.9

Deliberate governmental delay in the hope of
obtaining an advantage over the accused is not.
unknown. In such a circumstance, the fair
administration of criminal justice is imperiled:

The speedy trial clause that serves the public
interest by penalizing official abuse of the
--.criminal process and discouraging offieial
lawlessness . . . .. Thus, the guarantee protectas
our common interest that government prosecute,
not persecute, those who are accused of crinme.

== In Canada, in COGHLIﬁ v R,ll Callaghan J reiterated these criteria by

— = am oo e

recogniziag the ambivalence of the interests bound together under the right

. 8uaranteed by section 1l(b) of the Canadian Charter of Rights and Freedoms.

Such an analysis must secure the values the right'
protects, which are the ability to make full
answer and defence on behalfl of the acoused and
the right of Society to a speedy public trial of

2 criminal allegation.
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In short, section 11(b) of the Charter recognizes that it is in everyocne's
interest that the criminal proceeding reach a speedy conclusion. However,

Justice must not de sacrificed for speed.l3

The essential ingredient is orderly expedition,
and not mere speed.i3.l1

I1  THE PARAMETERS OF THE RIGHT TO-A SPEZDY TRIAL.

(A) Pericd to de considered

For some time yet, the courts will be faced with thes questien of the
retroactivity of seetion 11(b) of the Chrartar. Should the period of time

before April 17, 1982 be included in determining the reascnableness of ths

T -4otal tizme under section 11(b)¢

ot o

The courts have guickly become divided on this issue. For some, the
Charter is not retrocactive and therefore the time can be calculated only {rom
April 17, l982.lu Others have adopted a middle position: even If the
Charter 1s not retrcactive, the case must be cons{dered in its entirety. For
this reason, the time elapsed before April 17, 1982 must be taken into

consideration, though not given as much weight as the time after that date.ls

o o0 P
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According to a third school of thought, all time elapsed must be given

equal weight, including that defore April 17, 1982.16

Although the full range of available solutions has been explored by the
eourts, the difficulty remains. On the one hand, it seems unrealistic to
consider only the time after April 17, 1582. In this case, the Chartar would

have a v;ry limited effect on cases which began before it came into force.

On the other hand, it seems unjust to impose on the Crown respect of a

right retroactively.lé'l Serious arguments have been made fof the

non-retroactivity of the Charter.l7

- ——

- — o -

Shouid the time elapsed in the case be computed from the data the offences
. were committed or {rom the date the charges were laid? In the United States,
the courts hav; recognized that the time between the commission of the
offences and the laying of the charges cannot be considered in terms of the

right to a speedy trial, but could perhaps be takan into aecount under the due

process clause.la
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In Canada, although the power to stay proceedings for abuse of process

seexs to be recosnized,ls°l it should be emphasized that since the Supreme

Court decision in ROURK; v 3'19 the tizme lapse in laying charges cannot be

used as grounds for a motion for abuse of procea:.zo

Although the axistencs of a new motion for abuse of rignt32°°l to deal
with tnc-time elapsed before charges'afe laid has been recognized by some, it
must be remembared that the right to d speedy trial granted in sectioca 11(b)

applies to a "person charged with an orrence";al 2 physical or moral

personzz against whom charges have been laid.23 Therefore, for scme, the

constitutional right guaranteed by section 11(b) would apply from the date the

charges werse -laidzu (the date the informations were sworn), and for others,

from the date on which the person appeared in order to respond to the

25

accusations. Where extradition is involved, the fugitive becomes the

“person charged with an offencé” as soon as there is a charge against him in

-t | =

Canada - that is, when an information is sworm in support of an arrest
ttzs.l_ 0 ° °
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InRv ESAU,26 the defence alleged that the time elapsed sincs the

commission of the offence should be considered because the use of the term
"persoih charged with an offence” did not identify the time period in
question. The argument was that "perscn charged with an offence” only

identified the category of persons who gcould invoke this constitutional right.

Judge Dubienski grantad that the'i}gumeut was qlever, but rejected it.

The time between the data on which the offence was committed and the dats
en which the charges were laid would thus not come under section ll(b).27
Qtherwise, the inviolable principle that indictable offences are not subject
to prescription would be directly challenseq. Even since the adoption of

section 11(b), which refers to a "person charged with an offence™, the remarks

of Pigeon J, then a Supreme Court Jjustice, are still applicable.

I cannot find any rule in our criminal law that
prosecutions must be ianstitutad promptly and
ought not to be permitted to be procseded with if
a delay in instituting them may have caused
prejudice to the accused. In faet, no authority
was cited to establish the existence of such a
principle which {3 at variance with the rule that”
criminal offences generally are not subject ta
prescription except in the case of specific
offences for which a prescription time has been
established by statuta.27.1
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Having determined the starting point for computing the time elapsed, we

must now endeavour to define the end peoint of this period.

Section 11(b) deals with the right "to be tried within a reasonablas
time®. Could it be argued that an application alleging an infringement of

section 11(b) submitted at the preliminary inquiry would be premature?zs

If theres were undue delay between the instituting of proceedings and the

preliminary lnquiry, the accused could not, a fortiori, be tried within a ~

reasonable time.ae'l It 1s surely not in the spirit of the right zuaranteed
under section ll(b) to wait until the trial to rule on the alleged

infringement!?

e -

-nki';hat point can the infringement of the right to a speedy trial no

_ longer be alleged? .Could an accused invoke section ll(b) against a judge who

was slow in handing down his sentence?
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Since the trial snds when a verdict is entered.zg it would be difficult

for an accused to argue successfully that the right guaranteed under section

11(b) extands beyond this verdiet.ao

Consegquently, despite views to the sontrary.Bl the right guaranteed by
section 11(b) should be appliad only within the 1imits of the terms used. The
tanding éoun of the sentance and appeéi procedures should not come undar
secticn 11(b).32 The courts will undoubtedly have the opportunity to

clarify these questions in the near future.

(B) Nature of the delay

« « « reasonableness or unreasonableness is,
socmething like beauty, in the eyes of the
-— beholder.33. -

— . -y -F -

The right guaranteed by section 11(b) is defined vaguely aad the courts
' must define it in the iignt of the facts of each case. Callaghan J referred
to the "vagueness of the concept of reasonable time"su and McDoggld J,

referring to the Ameriéan case of BARKER v WINGO,35 pointed out the

difficulty of determining the exact limits of this Eigh:.
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« « » the right to a speedy trial is vague and
amorphous in that it is imposaible to say
definitely and with precision how long is too
long in a system whers Justicg is supposed to be
swift but deliberate . « . .3

The courts wers quick to recogniza that, in this matter, there could be no
general rule of application. ' The right guarantesd by sectiocn 11(b) must be

applied on an individual basis in the'iight of the circumstances of =ach case.

The approach we accept is a balancing tast in
which the conduct of both the prosscution and th
defendant are weighed. O

A balancing test necessarily compels courts to
approach speedy trial cases on an ad hoe
- .basis.

37.1

In Québec, in R v DAIGLE, Rothman J echoed these remarks when he

“wrote:

P N

The “"reasonableness® or Munreasonableness” of any
delay cannot, however, be decided in the
abstract. It must depend on the partigular
circumstances of the case.37<2

The accused therefore has the right to be tri;d within a reasonable time,
taking into account the cireums:ances.38 The cases brought before the
courts have provided the oppertunity to isclate some elements in light of

“which one:m;y detarmine when the right to a speedy trial applies.
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a- Length_of the delay

* The length of the delay is obviocusly the crucial peint arcund which the

right guaranteed by section 11l(b) pevolves.

The special nature of this factor has been recognized in the- Unztad
States. The United States Supreme Court has called the length of the delay
the "triggering mechanism"sg which can justify the court's pursuing its

study of the causes of the delay. ©

——
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If, at first view, the delay cannot be considered extraordinary, there is
no quesiion of the Sixth Amendment having Yeen infringed. Only where the
lapse of time is prima facie extraordinary must the court examine the reasons

for the delay.

In Canada, the courts have not in principleuo recognized such a dividing
line uitﬁ respect to the length of the delay and the examination of its
causes. The length of the delay is ane of t;c elements studied ;ﬁ view of
section 11(b). However, numercus debates would be avoided if, on the basia.ct

American experience, Canadian courts recognized this demarcation.u°°l

In any event, whether the delay is studiad automatically or analysed only
where it appears at first view éo be axtraordinary, it zmust be examined in

light of the cirecumstances of the case.

R it

This Court has stated that the right of a speedy
trial is necessarily relative. It is comsistent
with delays and depends upon circumstances.tl

However, tﬁe burden of establishing that the delay is unreasonable is on
the accusedeaz The length of the delay must thersfore he assessed in terms

of its causes.

[(Translation] The reasonableness of the delay
must be assessed mainly in terms of its
causas.
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A judge ruling on an alleged infringement of the right guaranteed under

section 11(b) of the Charter must first of all identify the sources and causes
ef the delay.nu This requires a sequential study of the delay, since the
distribution of responsibilities and, therefore, the reascnableness of the

delay will be evaluataed in terms of the consequences attributable to each

party.!“l.l

The US Supreme Court in Barker has drawn a
distinction between neutral reasons for delay,
valid reascns for delay, and deliberata dalays
aimed at hindering a defendant's case.44:2

..1. The orecsecutiocn

-—— If responsibility for the delay lies with the prosecution or the

péficé:au'B it must first of all be determinad whether there was
. 4
negligznceqs'or bad faith involved in these delays 6; an example would be

a delay for tactiecal reasons.u7' Furthermore, tha Crown must Justify those
delays for which it is responsible to the satisfaction of the cdurts. This

Justification may take various forms, including the following: a Backlog of

49 50

cases in the courts,ua the nature and number of charges, the

complexity of the case and the length of time required for preparation.sl
the amount of evidence to be presenced,sz the number of accused and lawyers

anolved,s3 the number of witnessess required and their availability.su

the background to the case.ss the duration of the preliminary inquiry,s6

and the form of trial selected.57

The judge will thus be able to consider the frequency and seriousness of

the orfencessa in termzs of the public interest.sg
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2. The accused

2.1 his épgggp&

The accused can hardly protest delays for which he is responaible.sa
Delays which are due to an avalanche of interlocutory motions and other

proceedinga,sl a prolonged erosa-exaﬂihation of Crown witnesses.sz a

series of objections to evidence submitted by the Qrownss or a voluntary
delay by the accused to brief a lawyer, are explained and therefore reasconable

delays which cannot be considered an infringement of the rizht to a speedy

trial.

Mopegver, this circuitéu has indicated that
delays caused by defence "manoeuvring” cannot
form the basis of a claim of denial of the right
to a speedy trial.55

-
- — -

The judg= must also consider the conduct of the accused when

67

. requestingée.or consenting to ;djournments, and the timing of the

aoccused’s first allegation that his constitutional right has been

infringed.GB - v

2.2 prejudice suffersd

.. = <The judge must alsoc check whether the delays protested by the accused have

caused hi& prejudice.sg

In the absence of any indication of prejudice to
the accused, I do not consider that mere delay, in
itself, is sufficient grounds for staying these
proceedings.89-1
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The United States Supreme Court, in 3ARKER v HINGO,7° isoclated the

possible elemants of this prajudice.

Prejudice, of course, should be assassed in light
of the interests of defendants which the Speedy
trial right was designed to protaset. This Court
has identified three such interests: (i) to prevent
oppressive pretrial incarceration; (ii) to minimize
anxiety and concern of the accused; and (iili) to
linit the possibility that the dafence will be
impaired.

o . - -
-— -
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The fact that an accused is in detention must therefore be considered.

However, a distinetion must be made between detantion for the case in which

72

the delay occurred and detention in another connection (for instance,

where an accused is serving i sentencs); in the latter case, there would be

much less prejudice suftered.73

If there were no other aggravating circumstances, detention per se would

not constitute sufficient prejudice.

Finally, spending time in custody is unquestiocnably
a hardship for both the accused and his family and
perhaps particularly so0 in this case. Nevertheless
there is no evidence that the accused has been

.Drejudiced in the preparation of his deferice or his
defence made impossible or more difficult to
present.73-1 .

In any case, the courts have always given priority to accused persons who

--have been denied bail. i =

- e e
— e =

It oust also be.ascerﬁained whether the delay has in some way prejudiced
the accused in the presentation of his dafence, either through the loss of the

pertinent evidence, the faded memory of some witnesses regarding points at

T4

issue or the impossibility of locating certain witnesses whose testimony

Tu.l

is relevant to the case. However, if the testimony is relevant but net

essential, an admission from the Crown might remedy the prejudice. This

aspect of possible prejudice is summarized well in the following passaga.
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The ability to prepare an adequate defance, being
the most important interest that may be prejudiced
by delay of trial, varrants close examination by a
reviewing court. Witnesses may die or disappear,
their memorigs may fade, or evidence may be lost.

Even upen close examinaticn, however, TERCEZRO has
failed to show that the 20 months delay between the
first and second trials caused any impairment.
Every defence witness that testified at the first
trial was present at the second trial and all
testified then except for TERCEZRO himself.75

-
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It should be notsd, however, that the accusad's anxiety in itself doces not
constitute sericus prejudice; anxisty is produced by any criminal preosecution

and it may Jjust as easily be felt by the victim.Ts

Certain legal delays

In détermining the causes of the-delay, the Judge may also consider the

application of certain legal provisions.
3.1 nolle prosequi .

The Criminal Code gives the Crown the privilegs of entering a nolle

7 and reinstituting proceedings within a year of

doing so.- Thus, in & v MAHQUEZ,78 the Crown entered a nolle orosequi the

presequi against an accused

--@orning of the trial owidk to the absence of some of its witnesses. Some
- - S

months ldter, the Crown gave notice that it intended to resume tae
proceedinss.. Judge .ferg- rejected the accused's claim that this action

constituted an infringement of section l1(b). The Crown is entitled to

conduct its case as it sees fi:,Tg and its right to resume procsedings is

provided in the Criminal Cade.ao

3.2 adjournmerits

= The virious Criminal Code provisions empowering the magistrate conducting

the investigationel or the trial judgeaz to grant adjcurnments must alsc

be considered.a3
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The Supreme Court of Canada, in DARVILLE v R,au hNas already defined the

conditions for obtaining an ad journment based on the absencs of a witness.as

3.3 the dccused who absconds
Sections 431.1(1)(b)(ii) and 471.1(1)(b)(1i) of the Criminal Code, which
empower iﬁe Judge to issue an arrest-warrant against the accused who absconds,

may prove very relevaﬁt to the analysis of delay.as'l

3.4 special issue :
When an accused is judged unfit to stand trial, but becomes fit at a later
date, the constitutional right in'section 11(5) must clearly be studied in the

light of sections 543 et saq of the Criminal Code.as

Provineial laws providing £4r a certain period of time between the datas of
the summons and the date on which it is returnabls become important with

respect to section 11(b) of the Charter.87

If it was concluded that a federal or provincial law resulted in delays
_that limited the constitutional right guaranteed under section 1l(b), a
decision would have to be made on whether this restriction was justified under

section 1 of the Charter.aa
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III THE APPROPRIATE REMEDY

(A) Nature of the remedy

Section 2U(1) of the Charter of Rights and Freedoms states:

Anyone whose rights3 or freedoms, as guaranteed by -
this Chartar, have been infringed or denied may J
apply to a court of competent Jurisdiction to
obtain such remedy as the court considers
appropriate and just in the circumstances.

Where there has been an infringement of the right guaranteed under section

11(b), what form can "such remedy as the court considers appropriate and just

in the circumstances” take?

In the Unitad States, the speedy trial right is sancticned in a draconian

way: the.case-is dismissed.

In Cana&a, section 24(l) of the Charter gives the courts greater

discretion. If the right to a speedy trial i3 iafringed, the Judge can, for

89 set a peremptory trial

91

example, grant bail to an accused in custody,

90

date” or, finally, either order a stay of procee&ings or quash the

indictzent or information and discharge the accused from cuatody.g2
- The decision to ordar a permanent stay of proceedings should only be taken

43 3 last resort.
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As an aside, I accept the proposition that a trial
Judge now has the power to stay a prosecution if
the right to be tried within a reascnable time has
been infringed or denisd. In those circumstances,
a stay appears to be an appropriate and in fact,
the cnly remedy available to enforce the rights.d3

The courts will undoubtedly find other forms of Just and appropriate

93:1 Greenberg J wrota: A r

{Translation] Generally, the courts are loath to
innovate. They prefer, if and when necessary, to
build little by little an precadents. However, -
where its provisions apply, the Charter
encourages, and even compels the courts to take
new and sometimes, if necessary, bold stepa.gu

(B)'Obtainins the remedy

- ——

-—The desired remedy can be obtained by a motion under section 24(1) of the

. Charter. But what is the court of competent jurisdiction for such a motion?

Does section 24(1) creata an in&ependen: repedy?

5
In GRAY v R et al,9 the accused, alleging an infringement of section

11(b), contested the jurisdiction of the court at the time of his appearance.

Under section 24(1), he brought a motion before the Court of Queen's Sench for

_prohibition and certiorari in aid. The Judge acknowledged the infringement of

section li(b), quashed the information and issued a prohibition order.
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In MONTGOMERY v 2,% the applicant, whose trial in Municipal Court was

adjourned for a fairly long time, brought a motion before the Superior Court
under section 24(1) of the Charter. Boilard J granted it and set peremptory

dates for continuation of tﬂe trial.

In Irving KOTT v 3,97 the’ infringemeat of section 11(b) was alleged by
means of a motion to quash the indictment under section 2U(1l) of the Chartar.
This motion was denie& by the trial judge, and the Superior Court refused to

review the decision on a motion for prohibition on the grounds that the trial
98

©

Judge had acted within his jurisdiction.
In COGHLIN v R,%? on a motien for prohibition, Callaghan J also refused

to roview the trial judge's decision to grant an adjournment, on the grounds

that the trial judge had actad within his Jurisdiction.

— we— . °

S——— 4
In LECGO v R’.OO Prowse J also refused to review on a motion for

. prohibition .the decision of the éfial Judge who had dismissed an objection

101

under section 11l(b), on the grounds that the trial judge had acted within

-

his Hurisdiction in making this decision.
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Finally, in R v BROOKS e;45£,1°2 Eberle J held that the words "court of
competant jurisdiction™ in seection 24(1) must be interpreted in the light of
the acts establishing the competence of the various courts.

What conclusicns should be drawn? On the cne hand, a decision handad down
By a lower court under sections 11(b) and 24(l) of the Charter is within the
jurisdiciion of this court and tnerefa}e cannct be reviewed by means of an

extraordinary remedy.l°3

On the othar hand, for some,lou section 24(l) seems to create an

independant remedy over which a higher court would always have jurisdictiocn.

Thls seems to be a dangerous approach. An applicant could aveid being

bound by the nen~reviewable decision of a lower eourtlos by choosing, during

“=the procsedings, %o bring his motion directly before the higher court.

— o o " )

‘For this. reason, the‘approacﬁ.advocated by Eberle J‘m6 appears to be
more in keeping with the spirit'of our criminal law systam. The motion under
2"(13 should be brought before the "court of competant jurisdicfion” - that
is, the magistrate presiding over the inquiry or the tfial Judge, as the case

may be.
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CONCLUSTON

Each alleged infringement of section 11(b) must be studiad in the light of
the facts in the case. In well-administered Judicial districts whers a trial
date can be obtained quickly, could somesone who was audacious use section
11(b) to protest the setting of a trial for too early a date? In any case, it

will be some time before we know hou'ihe-Canadian courts. will interpret this

provision.

Only years of judicial interpretation will decille
what the Chartar means in the context of particular
fact situations. Indead, any attempt to formulate
immediate and final answers to the Charter would
--probably result in the stunting of the growth of
this "living and organic” social instrument.107

- ecm e e
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o} the same convention is aloﬂéathe same lines and reads in part: "In
the determin;;ion « o o f any‘criminal chargs against nié. everyons is
entitled to a fair and public hearing within a reascnable time . . o;o

There are similar provisions in articles 9(3) and 14(3)(e) of the

United.Nations Covenant on Civil and Political Rights, [1982] 1 CRR 19,
at 23 and 24. -

1.1 NOT=S, The right to 2 sbeedy criminal trial, (1957) 57 Col L Rev 8i6.

o

P

.5 - (19703 398 US 30.

6§  DICKEY v FLORIDA, idem, at 37-38. More recently, on March 31, 1982,

Surger J, in US v MACDONALD, (1982) 102 S Ct 1497, added to what he had

written in 1970 in Dickey.

—— - « The sixth Amendment right to a speedy trial is thus
o not primarily intended ts prevent prejudice to the
defence caused by passage of time; that interest is
protected primarily by the due process clause and
by statutes of limitations.

The speedy trial guarantee is desizned to minimize
the possibility of lengthy incarceration prior Lo
trial, to reduce the lesser but nevertheless
substantial impairment of liberty imposed on an
accused wnile released on bail, and to shortan the
disruption of life caused by arrest and the
presences of unresolved criminal charges. (at 1502)

7 Ibid, at u41-42.
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8 Ibid, at 42.
9 This third interest could actually be included in the second, the

societal interest,

10 Ibid, at 43,

-
e

11 Ont Sup Ct ruling of September 21, 13982,

12 COGHLIN v R, ibid, at 7. See also ATKINS v State of Michigan, (1381)

644 F (2d) 543, at S47. (USCA, 6th Circuit).

13 DICKEY v FLORIDA, supra note 5, at 47-18, -

-<13.1 SMITH v US, (1959; 306 US 1, at 10 (US Sup Ct).

. e - - - i ——
.14 - R v MILLS, Ont Prov Ct, Jﬁiy 16, 1982, Judge Baker, at 19; R_v DUMONT,

Alta Prov Ct, April 30, 1982, Judge Chrumka, at 30; R v FORSEERG, BC
Prov Ct, August 18, 1982, Judge Smith, at 3; R v LEGGD, Alta Prov ct,
June 4, 1382, Judge Dinkel, at 4; In re DEMARCO, Ont Cty cs,

July 19, 1982, Judge Kane, at 135; R v MINGO et al (No 2), 3C Sup C%,

October 26, 1982, Toy J, at U4; A G Canada v EL MEXIES (No 2), CSM

— 27-034171-829, December 1, 1982, Claire Barette-Joncas J, at 4.
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PANARCTIC OIL LTD v R, NWT Sup Ct, July 26, 1982, de Weerd:t J, at ig; R
¥y CAMERON, (1982) 6 WWR 270, at 273; BALDERSTONE v R, Man QB,

Cctober 15, 1982, Scollin J, at 30-31; A_v DAICLE, CSM 01-008095-819,

November 29, 1982, Rothman J, at 7 et seq.

R v 3EASON and FOSTER, (1982] 1 CRR 197, at 201; (1982) 68 CCC (2d)

540; R v BELTON, (1982) 29 CR (3d) 59, at 688; COGHLIN v R, Ont Sup Ct,

September 21, 1982, Callaghaﬁ J, at 7; R _v BARKZEY, Ont Cty Ct,
Septeamber 10, 1982, Judge Kent, at 5; GRAY v R et al, Sask QB,
A&gus: 19, 1982, Gersin J; R G'kRAMER and MARKUS, Sask Prov Ct,
October 15, 1_952. Judge Meagher, at 12-13; PRIMEAU v R, Salak qs,

September 24, 1982, Estey J; R v HASSELSJO, Ont Prov Ct, May 17, 1982,

Judge Charlton; R_v RICHARDSON and DABENE, Ont Prov Ct July 16, 1982,

Judge Sherwood, at 13.
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in the United States, it was ruled that the legal provisions concerning
speedy trial were not retroactive: PEOPLE v JOHNSON, (1975) 38 NY (24)
271. at 379.

ROLBIN v R, CSM 36-000102-825. October 26, 1982, Boilard J, at 2; Rv

20TMA, (1982) 67 CCC (2d) 19, at 27-28; (1982) 136 DLR (3d) 69; (1982)

37 OR (2d) 189; EWASCHUK, The® Cﬁarter- an overview and r-medies, (1982)

6 CR (3d) 54, at 86 £f; R_v BROOKS and ALEXCEE, BC Cty Ct,

May 28, 1982, Judge Hutchison, at 4; R'v SHEA, Ont Sup Ct.

September 15, 1982, Steele J, at 9; In rs GITTENS, (1982) 68 CCC (2d)

438, at 442; Att Gen Can v STUART, FCA, June 18, 1982; R_v BURNETT, Ont

Prov Ct, November 23, 1982, Judge Darragh, at 3.

In'US v MARION, (1971) 404 US 307, at 323 ff, White J wrota that the

Sixth Amendment does not apply to a delay befors the laying of charges:

"The framers could hardly have selected less appropriate language if
they had intended the spe;&y trial provision to protect against

pre-accusation delay."” (at 314-315)

-

US v ROGERS, (1981) 639 F (2d) 438, at 440 (USCA, 8th Cir); US v

MATLOCK, 5358 F (2d) 1328; US v -JACKSON, 504 F (2d) 337; US v _MACDONALD,

(1982) 102 s ct 1497, at 1501; US v LOVASCO, (1977) 431 US 783, 37 s ¢ct

2044, (1977) S2 L Ed (2d) 752; DILLINGHAM v US, 46 L Ed (2d) 205; 423
us 64, !

A v Claude JE?N’;._, CSM 500-01-006136-812, October 1, 1§82,

Greenberg J; R v Maurice GOGUEN, CSM S00-01-006139-317,

November 16, 1982, Biron J, at 7.

(1977) 85 ccc (24) 129.

This was translated by Judge Ouelletie as "vexations Jjudiciaires" in

R v MALONEY et al, CSPM 27-22280-75, April 6, 1978, at 8.
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In R v DAIGLE, CSM 01-008095-819, Nevember 29, 1982, the accused was a
former member of tha ACMP charged with the abduction and illegal
detainment of a potential inforzer in 1372. These events came to light
in 1978, during éestimony before the McDonald Commissicn. The charges
were not laid until August 1981.2

R;thman J conceded that sincs'éégﬁgg, Suora note 19, the motion for
abuse of process can no longer be invoked in a delay in l;;ing charges
(at 5), but he stated that under sectida 11(b) of the Charter, these
delays can henceforth be challenged by means of a motidm for abuse of
rights (at 8). The judge is not taking into consideration the impact
of the.term "person charged with an ?rrenee" in section 11(b).

"3 person chargedn.

- o —

PANARCTIC OILS LTD v R, NWT Sup Ct, July 26, 1982, de Weerdt J, at 11;

in R v B and ‘W. AGRICULTURAL SERVICES LTD, BC Prov Ci, October 18, 1982,

Judge Shupe explained that "person”® in section 1l1l(b) applies to a

-

corporation (at 6).

R_v NORFOLX QUARTER SESSIONS ex o BRUNSON, (1953) 1 All E R 346, at 349,

PANABCTIC OILS LTD v R, supra note 22, at 12; R v DUMONT, Alta Prov ct,
April 30, 1982, Judge Chrumka, at 25; R v KRAMER and MARKUS, Sask Prov
Ct, October 15, 1982, Judge Meagher, at 10; PRIMEAU v R, Sask QB,

September 24, 1982, Estey J; R_v PSTAHTEGOOSE, Ont Prov ct,

September 28, 1982, Judge Mahaffy; R v MINGO et al (No 2), 3C Sup Ct,

October 26, 1982, Toy J, at 4,

R_v BELCOURT, BC Sup Ct, May 31, 1982, Trainor J; R v FORS3ERG, BC Prov
Ct, August 18, 1982, Judze Smith, at 2. See also: R_v HUCHES, 4 Q8D

614; R v MALTBY, 7 QBD 18; R v RIDER, (1954) 1 WCR 463. -



- Page &

25.1 A G Camada v SL MEXIES (No 2), CSM 27-034171-829, December 1, 1982, C

Zarette-Joncas J, at 3.

26 Man Prov Ct, September 1, 1982, Judge Dubienski.

27 R_v FORSEERG, supra note 14, at 23 R v BIGGAR, Man Prov Ct,

September 16, 1982, Judge Allén; R v SELCOURT, supra note'25; R v MTNGO

et al (No 2), BC Sup Ct, October 26, 1982, Toy J, at 4,

Professor Friedland, however, does not seem to be of the same opinion;
in fact, he holds that the time between the offance and She laying eof
the charges should be taken into consideration: FRIZDLAND, Legal rights

and the Charter, (1982) 24 Grim L Q 430, p uu3.

*27.1 ROURKE v R, [1973i 1 SCR 1021, at 1043,

— ——

o — cem . "

28 - Re WONG AND MAN and THE QUEEN. (1973) 14 CCC (2d) 117 (3C Sup Ct);
PATTERSON v R, (1971) 2 CCC (2d4) 227 (SCC).



28.1 In R v.KRAMER and MARKUS, S;;k Prov Ct, October 15, 1982, Judge H;agner
recognized the validity of a motiocn under section 11(b) presented
befors the preliminary inquiry: ". . . because of the very wording of
both 11(a) and 11(b), it is conceivable that an application could be -
brought prior to any Court appearan;a. For instance, suppose the Crowﬁ.
chose to delay tpe Court appearance or election for several months or
even years.” (at 7) .

29 R_v EAD, 13 CCC 348 (SCC); citsd with app;cval in & v CLARK, 19 CCC - -
(2d) 445, at 447. (CA Alta). *° ;

30 Could the part of thes reasons for judgment of Lamer J (then a mgmber-ot
the Quebec Court of Appeal) in CASAULT v THESERGE, (1979) 7 C% (3d) 1,
at 8, on the signification of "trial", be cited in support of an

extension of the meaning of "trial" for the purposes of section 11(b)

of the Charter?
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In his recent work {(Legal Rights and the Canadian Charter of Rizhts and

Ffreedoms, E4 Carswell, 1982), MeDonald J, without expressing his
opinion on the matter, cites (on pp 86-37) some decisions of the
European Court of Human Rights which recognize that the right of speedy

trial provided by article 6(1) of the Eurcpean Convention on Human

Rights (suora note 4) applies alsc to the appeal process: DELCOURT v

Bélgium,-(lg?o) European Ct or'kuman Rights,- Series.™A", Yearbook 13,

1100; KOEMING v Federal Republic of Germanv, (1978) 2 ZiAR 170; see

also: JACOB, The Eurcopean Convention o Human Rights, Clarendon Press,
Oxford, 1975, p 84. *

The same position was supported by MOREL, Certain guarantees of

c¢riminal procedure, pp 367 £f in TARNOPOLSKY and BEAUDOIN, Canadian

Charter of Rizhts and Freedoms, Ed Carswell, 1982:

- —

However, the right in question is limited to the
trial proper. It follows that the guarantee of

" . 3 11{d) very likely could not be successfully
invoked with regard to appeal procedures to hastan
their coneclusion, nor to sentencing, since the
accused has been "tried" as socon as a verdict is
pronounced.™ (p 369) v

Although it has been recognized by some that the sentence should be
handed down without undue delay (US v DELUCA, (1981) 529 F Supp 351, at
354), the American courts have acknowledged the relative scope of the

spgedy trial right: Corpus Juris Secundum, Vol ZZA; 1981 Cumulative

Annual Pocket Part, para 467(2).



33

R_v SELTON, (1982) 29 CR (3d) 59, at 68.

-*

"It is a maxim of English law that how long a reasonabls time ought to
be i3 not defined in law, but is left to the discretion of the judges™:

Black's Law Dictionary, Sth Edition, West Publishing, under "time’,

p 1329; citaed by MOREL, Certain guarantees of criminal procedure,
pp 367 £f, in TARNOPQLSKY and BEAUDOIN, Canadian Charter of Rights and

Freedoms - Commentary, Ed Carswell, 1982, p 370.
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COGHLIN v R, Ont Sup Ct, September 21, 1982, at 7.
(1971) 407 US 514 (US Sup Ct).
R_v CAMERON, (1982) 6 WWR 270, at 275.

BARKER v WINGQ, 407 US 514, at 530. M Gold, in Annual Seview of

Criminal Law l§82, wrote in thé same ;ein. on p 18: ". . : the proper
approach is fsr the Courts to approach™speedy-trial cases on an ad hsc
basis, applying a balancing test in the circumstances of the particular
cases”.

In R v BISHOP et al, Alta Prov Ct, Septamber 10, 1982, Judge KeKeekin

wrote: "The use of the word "unreascnable" in section 11l(b) of the

Charter relates 25 the particular facts and circumstances of any given

— mwmma © e

case™, (at 1)

See also: R_v KRAMER and MARKUS, Sask Prov Ct, October 15, 13982, Judgze

Meagher, at 1l4; PRIMEAU v R, Sask QB, September 24, 19827 Estey J,

at 5; R v RICHARDSON and DAZENE, Ont Prov Ct, July 16, 1982, Judge

Sherwood, at 1l3.
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CSM 01-008095-819, November 29, 1982.

R v DAIGLE, ibid, at 6.

Compare with R v HAMM, (1976) 28 CCC (2d) 257 (CSC) and MARKS v

ROSENBERG and MARKSON, (1927) 61 OLR 1 (Cnt Sup Ct).

BARKER v WINGO, supra note Sf, at 530.

I; R v CAMERON, {1982) § WWR 2%&, McDonald J- seems to have recognized
the basis tofh;uen a dividing llne. (at 278)

N
In State v HOLTSLANDER, (1981) 629 P (2d) 702, Donaldsén J recognized
the usefulness of this approach when he wrote: "First, the length of
the delay 1s used as a screening device to dispose summarily of

frivolous claims." (at 705)

-
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DICKEZY v FLORIDA, (1970) 398 US 30, at 47, per Brennan (US Sup Ct). In

examining the provisions of the European Convention on Human Rizhts

(supra note 4), HARRIS wrote (Recent cases on pre-trial detention and

delay in criminal proceedings in the European Court of Human Rights,

1Q70 British Yearbook of Int'Laq, 87) on the notion of "reascnable
tize”: ", . . the crucial consideration . . . is not time itsslf, but
tine in relation to the investigation and trial of a case in a manner

consistent with the good administration of justice™. (p 99)

~

S

R v BARKEY, supra note 16, at 5; R v LEGGO, supra note-1l4, at §; R v

DAIGLE, CSM 01-008095-819, November 29, 1982, Rothman J, at u4=5,

R_v VERMETTE, CSM 500-01-006136-312, October 1, 1982, Greeberz J, at 33.

PANARCTIC OILS LTﬁ v R, supra note 22, at 13; the marner in which

L

@otions for adjcurnment are entered in the court record will become
very impertant and will méke it possible to identify which party
requestad the adjournmenf. For this reason, expressions such as

-

"adjournment on consent" should be avoided.

The Crown should alsc record in its files the cause of ad journments for

which it is responsible, so as to be able %o Justify them if necessary.

This was done by Allen J in R v BELTON, suora note 33, at 68 £f, and

Toy J in R v MINGO et al (No 2), supra note 27, at 4. A similar

approach is used in the US; for example, in US v SIMMONS, (1964) 338 F
(2d) 804 (USCA 2nd Cir), Moore J wrota: "Those characteristics call for
an evaluation of all the circumstances . . . . Thus, the 27 months
must be broken into several segments in order to determine

reasonableness”, (at 806)

State v HOLTSLANDER, (1981) 529 P (2d) 702, at 707 (Sup Ct Idaho).
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A delay will generally viclate the right to a
speedy trial only if it was caused by those
agencies of the government responsible for bringing
the defendant to trial, the police and the
prosecuting attorneys.

NOTES, The rizht to a speedy trial, (19568) 20 Stan L Rev 476, p 480.

The Crown must show diligenca: BkLDEﬁSTONE, supra note 15, at 32. GRAY

et.al v R, Sask QB, August 19, 1982, illustrates a case of negligencs.

¢ ..
On April 6, 1981, the applicant was served with an appearancs notice

for April 29, 1980 (not 1981) for a viclation of section 236. An
information was issued on April 8, 1981, and the aﬁpea:ance notice was
confirmed on April 9, 1981. On April 29, 1981, the accused failed to
appear and a warrant was consequently issued. On June 8, 1982, the
aecus;; Wwas arrestad undgr this aarréqp aqd appeared on June 9§, 1982.
Thg case was then adjournmed to June 14, 1982, at which time the accused
alleged that there had been an infringement of section 11(b).

 ——

Gergin J found th;t there had been neglizencs on the part of the
poliéé, and £hérerore infringement of section 1l(b), on the grounds
that on April 9, 1981 (date on which the warrant was issued) and June
8, 1982.(date 6} arrest), the police knew where the accused lived and
worked, and could thus not allege that the accused could not be found.

The delay therefore resulted solely from lack of action by the Crown.

The information was quashed and a prohibition order was issued.

PRIMEAU v R, Sask QB, September 25, 1982, provides a similar

illustration. An information for common assault sworn on May 29, 1381
was not served until July 3, 1982 (13 months later), in spite of the
fact that (A) the police had known since August 1381 where the accused
worked, (B) the accused tried five times unsuccessfully to find out if
charges had been laid against him and (C) the accused never evaded the
alleged attempts to serve the summons. Estey J therefore quashed the

informatione.
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In R v KRAMER and MARKUS, Sask Prov Ct, October 15, 1582, an
information had been sworn om June 24, 1382 relating to charges dating
from 1979. It turned out that identical informations had been sworn on
November 27, 1979 aﬁq_October l, 1980, dut that they had not been
served. Despite a number of';epfesentations by the lawyers, the
accused were not able to appear until August 3, 1982. Meagher J
qﬁéshed the informations because the delays Fesulted from negligence on
the part of the Crown. oo ‘ : -

In R v PETAHTEGCOSE, Ont Prov Ct, September 28, 1982, the Crown brought
an information to the attantion of the accused a year after it was
sworn.. This was in spite of the tac% that the accused had been

sentenced in the meantime on other charges and had appealed. No

explanation was given for the delay.

- > —

In DICKZY v Florida, (1970) 398 US 30, the United Statas Supreme Court
decl;red that an.B-year déiay between the arrest date and the &trial
date was unreasonable. The Crown gave no Jjustification for the delay.
Burger CJ concluded: "On this record, the delay with its consaquent
prejudice is intolerable as a matter of fact and izpermissible as a

gatter of law." (at 38).
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R v BARKEY, suora note 15, at §; COGHLIN v R, supra note 15, at 10.

-~

BARKER v WINGO, supra nots 35, at 531.

R v BARKEY, suora note 16, at 7; R_v DUMONT, supra note 24, at 27;
COGHLIN v R, suora note 16, at 9; the pertinence of this factor has
also been recognized_in the United States: People v HENDERSON, 338 NYS
(24) 522; People v SCACCIA, (1977) 390 NYS (2d).743; People v DEAN, 392
NYS (2d) 134; STRUNK and WAGNER v US, (1972) 412 US 434, at 436;

FRANKLIN v Warden, Brookly (T#: Brooklyn?] House of Detention for Men,

339 NYS (2d) 340; 341 NYS (2d) ‘G0M.

- —"
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PEOPLE v DEAN, 412 NYS (2d) 353, 357; 384 NE (2¢) 1277; 45 NY (2d) 651;

COGHLIN v R, supra nota 16, at 17; R v 3ISHOP et al, supra nota 37,

at 1.

I; R_v HASSELSJO, Omt Prov Ct, May 17, 1982, there was a 19-month delay
after the swearing of an information for shoplifting of an article
wééth S$7. Judge Charlton wrota that, becau:s of the "seriousaess" of
the orrence and the length of the delay:, the Crown shou].da have L@

motu intervened to stay the proceedings. (at 5)
In R v RRAMER and MARKUS, Sask Prov Ct, October 15, 1982, despite the
fact that there were complex fraud charges involving 50,000 documents,

the Crown displayed negligence in the 2 1/2-year delay.

The nature of the.ofrence must also be considered in terms of the act

g

under which the charges are laid and the existsnce of any prescription:

PANARCTIC OTLS LTD v R, sunra note 42, at 1l3.

R v BALDERSTONE, supra note 15, at 32; R v RISHOP et al, “supra note 37,

at 1.
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R v SARKEY, suora note 16, at 9; BARKER v WINGO, supra note 35, at 531; . -

R_v DUMONT, supra note 24, at 28; R v CAMERON, iﬁnrg note 15, at

275-276. For example, in R_v SEASON and FCSTSR, (1982] .1 CRR 197,

¥Whealy J came to the conclusion that, because the cass was an
uncomplicated one of theft that would take a maximum of twe days, the_ .

delay of three years following the notice was unreasonabls.

In COGHLIN v R, supra note 18, the judge noted that ths case involved

ordinary street viclence, and that the evidence was easy to prepars and

o

present. i . ¥ =

r

BALDERSTONE v R, supra note 15, at 32.>.

Ibid.

JARKER v WINGO, supra note 35, at 531; R v DUMCNT, supra note 24,

at 28; R v BEASON and FOSTER, supra note 51, at 201; R v BISHOP et al,

supra nots 37, at.i. -

S
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To determine the availability of witnesses, certain factors must be

taken into consideration: (4) Eype of witness (for examplas, expert

witnesses whose time must be reserved well in advance); (B) travel

difficulties (allowances must be made for foreign witnesses an& thosa

coming a long distance); (C)'ghvsical condition (for example, a witness
who {2 ill or injured); (D) time of year (For example, in MONTGOMERY v

g;'infra note 89, Boilard J noted it was a fact of life in Horth

.

America that the months of June, July and August were vacation months

during which witnesses were not readily available).

R v 3ARKEY, suora note 16, at 8; R v XOTT, CSPM 01-14201-757,
September 13, 1982, Judge Lassonde. H(This was the first time the case

had been brought to court.) o

3 v XOTT, supra note 55t intermittant inquiry lasting 38 days; inR v

-t

BISHOP et al, sucra note' 37, the inquiry was held intermittently over

13 dr'lk days.
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BALDZRSTONE, supra note 15, at 32. —_—e

& ————— e —————

R_v DUMONT, suora note 24, at 24 and 28; R v BISHOP et al, supra note

37, at 1.

Ibid, at 28.

"The right to a speedy trial is not designed as a sword for a
defendant's escape, but rather as a shield for his protaction”, NOTES,
The right to a speedy trial, (1957) 57 Col L-Rev 846, p 853. For
example.'wneg ﬁhe accusad absconds or-tails_to appear for’a time:
COGHLIN v R, supra notas 16, at 9; sections 431.1(1)(b)(i1); =
B71.1(1)(b)(44); R_v KALUZNY, Alta QB, May 25, 1982, Cavanagh J, at §;

STRUNK and WAGNER v US, supra note 48, at 436.

Ca

e o .. ————
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A_v BELTON, supra note 33, at 58; R_v KOTT, supra nota 55; SALDERSTONE

v R, supra note 15, at 30; R v BISHOP et al, suora nota 37, at 1;

People v VINCELLI,_398 NYS (2d) 395. Furthermore, an avalanche of

preliminary moticns {s contrary to the general spirit of eriminal law:

BALDEASTONE v R, supra note 15, at 25; MARTINEAU v MATSQUI, (1979) 13
CR (3d) 1, at 13 (SCC):

o0
-

R v BISHOP et al, suora note 37, .at 1.

R _v LECCO, supra note l4. In this case, part of the délay resulted

from objections by the defence, which resultsd in both parties having

to submit written notes.

State v HOLTSLANDER, (1981) 629 P (2d) 702, at 708 (Idaho Sup Ct). The

v

Crown could also not be held responsible for delay resulting from a

o ——

repeatad change of lawyer.

US v TAYLOR, (1972) 469 7 (2d) 284, at 285 (USCA, 3rd Cir).

-
SWEITZER v HEWITT, (1980) 507 F Supp 247, at 251 (US Dist Ct). "It is
axiomatic under any view of speedy trial that dismissal is not called
for when the delay is primarily attributable to the defendant.
Succinetly stated, 'delay caused By or consented to by a defendant is

neé unreasonable’'": NOTES, The lagging right to 3 speedy trial, (1985)

S1 Virginia L Rev 1537, at 1598.

R_v DUMONT, supra neta 24, at 27.

COGHLIN v R, supra note 16, at 5 and 7.

R v LEGGD, supra note 14, at §; ZALDERSTONE v R, suora noete 15, at 32.
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70

71
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R_v_BARKEY, subra note 16, at 7; Pecole v DEAN, 412 NYS (2d) 353, at =~
358; STRUNK and WAGNER v US, supra note 48, at §36; R v CAMERON, supra
note 36, at 275-276; COGHLIN v R, supra note 15, at 7;‘BALDEHSTONE v R,

supra note 15, at 32; Peoole v IMBEST, 381 NYS (2d) 862; (1975) 38 NY

(2¢) 629.

R_v DAIGLE, CSM 01-008095-819, November 29, 1982, Rothman J, at 5.

Rothman J described caertain ispepts of possible prejudice:

It is not even alleged, much less proved, that any
witnesses may have died or disappeared or that any -
relevant evidence has become unavailable to the
defence, or that it has, by reason of the lapae of
time, been deprived of any means of defencs that it
would otherwise have had.

407 US 514, e

Y

BARKER v WINGO, idem, at 532. -

R_v BARXEY, supra note 16, at T7; PANARCTIC OILS LTD v R, supra nota 22,

- - gt

at 13; People v DEAN, ul2 NYS (2d4) 353, at 357; R_v DUMONT, supra nota

Zu,'gp 27; BALDERSTONE v R, suora note 15, at 32.

However, in STRUNK and WAGNER v US, (1972) 412 US 434, however, the US

Supreme Court recognized that the stress caused by a long delay to a
prisoner already serving another sentence may be less than to somecne

who is not in\custody in some other connection.

We recognize, as the Court did in SMITH v HOOEY,

393 US 379, that the stress from a delayed trial

may be less on a prisoner already confined whose “
family ties and employment have been intarrupted

but other factors such as the aspect of

rehabilitation may also be affected adversely.
(at 43%)
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Although the prejudice may not be as great, it is nonethsless real, and
the fact that the accused is serving another sentence does not justify
negligence on the part of the Crown: MOORE v ARIZONA, (1973) 414 Us 25,
at 27 (US Sup Ct). The delay was three years, in spite of repeated

attempts by the accused to have his case brought to trial.

JACK v R, NWT Sup Ct, September 20, 1382, Stgels J, at 20.

-~ 3

-

US v EDWARDS, (1978) 577 F (2d) 883, (USCA, 5th Circuit): "Although
faded memory may result in prejudice, we have held that in order to
prejudice the defence to the extent necessary to coastitute a speedy
trial.vioclation, the faded memory must substantially relate to a

2aterial fact ia issue.” (at 889). -

In US v MITCHELL, (1980) 615 F (2d) 1133 (USCA, 5th Cir), the applicant

R

-_"’;iléged that the lS-month delay he was protesting had prejudiced his

defance, becau:e_the memory of certain witnesses had faded and another

witness was no longer avdilable.

»

The judge rejected these arguments on the grounds that: (A) the alleged
loss of memory involved incidents regarding which the applicant had
beeé acquitted; (3) the applicant did not prove that the testimony
.which the unava;lable witness would have given was relavant to
incidents other than those regarding which the applicant had been

acquitted, (at 1134)
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76
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US v TERCERO, (1980) 640 F (2d) 190, at 194, (USCA 9th Cir); see alses

US v CHASE, (1955) 135 F Supp 230, at 233. For ‘sxample, in DICKEY v

FLORIDA, (1970) 398 US 30, at the time of the trial, twe potential
witnesses for the accused were deceased and a third was no longer

available. In addition, certain police documents relevant to the

defence had been_lcst or destroyed.

COGHLIN v R, supra note 16, at 9; VON CSEH v FAY, (1963) 313 F (2d)

620, at 624.
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17 Sections 508 and 732.1 of the Criminal Code. The nolle prosequi for

which provision is made in these sections is distinet frem that which
was studied in KLOPFER v North Careolina, (1967) 386 US 213. 1In this

cass, the provisions.in question, in contrast to ss 508 and 732.1 of

the Criminal Code of Canada.'set'no time limit for the resumptiocn of
péoceedinss. o

£ y
The US Sup;eme*Court ruled that it was contrary to ths speedy trial

right to be able to delay proceedings indefinitely.

78 Man Cty Ct, July 22, 1982, Judge Ferg.

79 R v MARQUEZ, ibid, at 4. J
— - --80 Ivid, at 5; in anf event; in this case, the pericd of two menths and

. e
- -_— = et

one week and the additiconal pericd of one or two months %o obtain a

tridl date was.not unreasonable. (at 6)

81 ~ CC, s 465(1)(M). -

82 cc, ss 501, 574(2) and 738 CC.

o

83 LEGGO v R, Alta QB, September 9, 1982, Prowse J, at 6.

84 (1957) 25 CR 1 (SCC).

- 85 (A) That the absent witnesses are material witnesses in the case; (B)
that the party applying has been guilty of no lacks or neglect in
omitting to endeavour ta procurs the attendance of these witnessas;
(C) that there is a reasonable axpectation that the wiinesses can be

procured at the future time to which it is sought to put of[l the trial:

DARVILLE v R, supra note 84, at 5.
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R v BELTON, (1982) 29 CR (3d) 59, a® §9; in the United States, it nas

baen establisheg that the speedy tpial right does not apply %0 the

accused who absconds: MORLAND ¥ us, (1951) 193 F (2d) 29T state ¥

C——

REYNOLDS, (1965) 137 NW (2d) 18

In the United States, the courts have nobt declared unreaaonable the

delay caused by the accused's beihé unfit to stand trial: us v WATTS,

e e m——

(1981) 532 F Supp 354 at 358; US ¥ DELUhAe (1981) 529 F Supp 35%i

JOHNSON v US, 333 F (2d) 371, 2% 3743 US ¥ ﬁAViS, (1966) 365 F (2¢)

251, at 255-

1 R v _SVERARD, Alta Prov Ct, Sepvemder 1, 1982, the accused who was

a lawyer, contested the validity of Alberta's sucmary prosecution

_pgggisions (which Tequired 2 21l=day period petween the date of the

summons and the date on which the writ was returnable) on the grounds

-- that tHey were contrary O section 11(5) of the Charter. Judge

stevenson cohcludea'than the delay was reasonable and that the

accused's objection was frivelous.
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.

.'The Canadian Charter of Rights and Freedoms guarantees the rights and

freedoms set out in it subdject only to such reasonable linits
prescribed by law as can be demonstrably Justified in a free and

democratic socisty.”

R v DUMONT, supra note 24, at 28-29. Boilard J would have cone the

same in MONTCOMERY .v R, CSM 36-000068-82, July 15, 1982, if
eircumstances had permitted. Express provision is made for the

granting of bail in scme international conventions: sae suora note 4.

Fﬁrthermore, it seems that section ll(e) of fhe Charter, which grants
an accused the-risnt to reascnable bail, ca# takes on special
significance with respect to the speedy .trial right. As MeDonald J

wrote (Legal Rights in the Canadian Charter of Rizhts and Freedoms,

Carswell, 1982): "This subsection [section 11(d)] must be read togsther
with subsection (e), which gives the accused the right 'not to bde

denied reasonable bail without just cause'." (p 85)
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MONTGOMERY v R, suvpra note 89; BALDERSTONE v R, supra note 15, at 32;

R v RICHARDSON and DABENE, Ont PFrov Ct, July 16, 1982, Judge Sherwoed,

at 16.

R v BELTON, supra note 33; im R v PETAHTEGOOSE, Ont Prov Ct,

September 28, 1982, Judge M;harry ordered a stay of proceedings,
d;claring that it was aot witblh his Jjurisdiction to quash the

informations.

It should also be notad that the granting of a stay of proceedings is a
Judgemeat similar to an acquittal, which may be appealed by the Crown

under-section 605(1)(a) of the Criminal Code: R v Claude VERMETTE, CaM

500=10=000272-821, December &6, 1382 (Créts CJQ, Mayrand and

L'Heureux-Dubé JJCA).

— ¥, e

R v BEASON and FOSTER, (1982] 1 CRR 197.

R v FORSBERG, supra note 14, at 1.
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«l For example, could undue delay become a factor in sentance mitigation?
By analogy, consider that appeal courts are usually.reluctant to
increase a sentence where the Crown has not been diligeat in pursuing

its appeal of the sentence.

Could prejudice suffered by an accused as a result of negligence on the:
part of the prosecution be grounds for monetary redress?
3

R v VERMETTE, CSM 500-01-006136-812, Qectober 1, 1932, at 35.

» =g
-

r
Sask QB,'Auguag 19, 1982, Gerein J; identical proceedings werse
successfully instituted in PRIMEAU v R, Sask QB, September 24, 1982,

Estey J. -

Supra -gote 89.

 ——
— o — T,
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CSPM 01-14201-757, September 13, 1982, Judge Lassonde.

KOTT v R, CSM 500-01-14201-TS7, September 28, 1982, Barstte=-Joncas J;
this decision was appealed (No 10-000270-825).

Cnt Sup Ct, September 21, 1982, Callaghan J.

Py
o -

F
Alta QB, September 9, 1382, Prowse J.

R v LEGGO, Alta Prov Ct, June 4, 1982, Judge Dinkel.

Ont Sup Ct, September 29, 1982, Eberle Jdo

KOTT v R, supra note 98:; COGHLIN v R, supra note 99; LEGGO v R, suprza

T ———————

nots 100, -

. ——

MONTGOMERY v -R, supra nots 89; GRAY v R et al, supra note 95.

Supra note 103..

R v BROCKS et al, supra note 102; see EWASCHUK, The Charter: an

‘overview and remedies, (1982) 6 CR (3d) 54, pp 69-70.

EWASCHUK, ibid, p 63.
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