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I have been asked to speak on the subject: ''limitations
on judicial review'. As framed, the tonic seems to contamplate
that mlimited judicial review ié nossible, natural, desirable,
or inevitable and that our concerns ought to focus on illicit
atrempts to impede it, I do not believe judicial review is any
of those things, and I have nailed my colours to the mast BY'Chgnging

the title of my paper in order to signal my disagreement.

Let me go further, I suggest that the assumticn buried
in the orignal formulation of the topic for this session pervades
this whole conference. As originally armounced, this conference
was to address the theme "Judicial Review: A Second Chance at
Justice, A cuestion mark was-added to this assertion only because
the chairmn was kind encugh to indulge my own contrary views.
Moreover, the organizing categories for the conference sessions are
rthe substantive and procedural issues commected with judicial review.
And the individuals who are to speak to those issues are lawvers and
judges and academics, most of whcem are deeply irmplicated in the
judicial review industry, whether a5 Droducers, COMSUTErs or

spectators.

What we do net have is any analvsis of the vast arrvay
of administrative instituticns and agencies being reviewed — indeed,

4

inless T gm wrong, nob a single adminstrartor has been invited to
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address us. We have no session given over to a balanced inquiry

into the costs and benefits of judicial review — indeed, no means

L

of even entering wpon such an inquiry. We have no reason, in short,
to ask of ourselves the fundamental questicns which honest and
reflective people ought to want to ask., Instead, we regard as
given precisely what is most problematic in the relation of the
administrative and judicial amns of goverrment. And in doing

s0, we find ourselves squaraly within our own intellectual and
professional tradition which, as it happens, apnropriates the

very notion of "The Rule of Law'' for a particular world-view which

places courts and lawyers at the centre of the universe.l

This is not a world-view shared by evervone. If this
were a conference of adnministrators, for examnle, its agenda
would be concerned about wavs in which the public policies
adopted by parliament could be made operative by education,
rule-making, adnnistration, insvecticn, negotiation and
adjudication; judicial review would not likely receive much
attention, except perhaps as an exogenous and dysfuncticnal elerent.
If this were a conference of legzal philosovhers or anthropologists,
formal adjudication in the higher courts — whether at first instance
or by way of review — would be seen as a miner star in the great
galaxy of law sowrcss which generate and enforce norms of behaviowr

in hoth the public and private sector. And even if this were a



conference designed to tell lawvers how to vindicate their clients'
interests, or ewven to tell them how to vindicate the rule of law
in its most parochial sense, its focus would surely be on securing
justice in the first instance, rather than on trying to obtain it

after the fact, in a review proceeding.

But judicial review is the business of this conference,
and my task is to discuss ways in which — for geod or ill — it

may be foreclosed or inhibited.

Frcm a legal—analytiéai point of ;iéw, ﬁﬁe oroblem is
essentially sirple. In reviewing acdministrative rulings, courts
are sunposed to ensure that they conform to law, and are made in
2 lawful marnmer. Their jurisdiction to review administrative rulings
is said to be "inherent'' but it is in orincivle subject to any
contrary or limiting directions from parliament. If parliament
deces not want judicial review, it need only say so clearly. So

here is a simple problem: how can it say so clearly?

For almost 200 vears, the oarliaments of Canada and
the United Kingdom, and no doubt other countries, have been
trving to find language which courts will accept at face value
and which will restrain the irresistible irpulse towards judicial

7
revigw., 1 will not burden vou with historical chapter and verse
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I will simply say that in the nineteenth centixry privative clauses
were enacted to protect the decisions of many minor courts and
adninistrative tribunals with the same variable resuits we know today,

and for all the same reasons.

Why have privative clauses not forestalled judicial review?
Legislative draughtsmen in Canada have certainly tried to do so. During
the 1950's and 1960's, they produced, as the next-to-last word on the

subject, language which tynically provided:

(1) that administrative decisions were final and binding;

(2) that they should not be questioned or reviewed in anv court; and

(3) that none of the proéedural'devicés'usedlby reviewing courts —
prerogative writs, declarations or injunctions — shculd be

invoked against administrative decisions.

Threough a familiar, if dubious, process of reasoning this language
came to be internreted as protecting admnistrative decisions so
long as they were made in accordance with procedural standards of
fairnmess or natural justice, and within the jurisdiction of tribunal.
But as others will have explained in greater detail, the concert of

"Jurisdiction’' soon became the battleground.

Cn occasion, the Supreme Court of Canada has viewed any
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error of law as Juwisdictional;” or has sumgested that jurisdiction

[
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mizht be declined or lost by "asking the wxong questicn’”; or nas



attampted to give precise shape to "'jurisdiction” by framing it
within a structure of rickety synonyms such as "preliminary’' or
”collateral“;Sor most recently has begn to use "jurisdiction'' as
a test for administrative rabies: if the administrative decision
is not "'patently unreasonable'', it is made within jurisdiction and
will be spared; 1f it exhibits signs of intellectual derancement, it
will be suppressed.6 These decisions seem to sipral the Stpreme
Court's acquiescence in the modern trend towards serial MONOgarTy
in marital relationshins. Tt has transferred its favours from one
test of jurisdiction to another without either speaking ill of the
test it has left behind or prcﬁiéing life—lgﬁg fidelity to its new
love. Since these have all been cormon law unions, however, we

~ P |
carmnot accuse the Suprare Court of pol gamy, strictissunt Jurls.,
i yL J

How can cne exn]niﬁ these decisions, and the many others
in which the Supreme Court and other courts have dallied with different
tests for jurisdictionm? %iven the initial fact that the privative
clauses in question purported to exclude all judicial review, and
not just jurisdictional review, this question may not seem to be the
one wiich claims most urgent consideration. But if we accent that
the courts will review jurisdictional error until explicitly told

to do otherwise, is there no wnifying themre or logic in the Sunreme

]

ourt's decisions? (me can only assume that the residual survival

@]

f jurisdictional review, and the expansion and contraction of the

reaning of Mjurisdiction

"

o | — - :
, reriect on the one hand the court's ongoing

determination ©o retain scme control over adwinistrative decisions,
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and ont the other its echemeral views as to whether and how that

control should be exercised in particular cases.

This is not a subtle conclusion, vet rather sworisingly,

a distinctly wnmsubtle goverrment — the former NP goverrment of
British Colurbia — seems to have read the jurisprudence differently.

That government came to the astonishing conculsion that reviewing
courts actually meant what they said, and that they continued to
concern themselves with "jurisdiction” only because no one had ever
told them to stop doing so. As judicial review was no longer wented —
for reascns extensively canvassed in the legislative debates and
briefly hereafter — the new Labour Code of British Columbia in 1973
proclaimed that in the future jurisdictional issues would be decided
exclusively by the labour board for itself. This is the ultimare
privative clause. What subtlé analysis. What logical draughtsmanship.

What charming naivete.

So far, this novel privative clause, section 33 of the
Labour Code,8 has not so much prevented judicial scrutiny as it
has coopted it. The labour board has been very circumspect in relying
upen the clause and the courts have simply ignored it on occasicn,
rather than confront it head cn.g As a result, the Supreme Cowrt

of Canada has vet to make an authoritative interpretation of section 33.
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Nor, alas, is it ever likely to do so. What was —Q
subtly, logically, naively — thought by the British Colunbia
goverrment to be a simple problem of statutory drafting and
interpretation tuxms out to have been much more. Section 33
was to privative clauses what the Maginot line was to military.
tactics: a virtually impregnable legislative project of defence,
designed to protect the board's jurisdiction from frontal assault.
And now it has suffered the same fate, It has been outflanked

by a judicial panzer attack, a virtual constitutional blitzkreig.

T refer, of course, to the decision of the Supreme Couxrt

of Canada in Crevier v. A, G. Quebec.lo That case struck down a

provisicn in the Quebec Professional Code which had conferred unen
the Professions Tribumal plenary nower teo hear and decide apreals
from various professional disciplinary bedies, and which prevented
any judicial review of the decisions of the Professions Tribunal.
Insofar as the decision rests upon the conclusion that the provirnce

may not establish an administrative tribunal with "detached'' aprellate

. - s \ . 11
functions, it is scorewhat metaphysical but ret directly pertinent.

However, insofar as it addresses privative clauses, Crevier is pertinent
indeed:

In my opinion [said Chief Justice Laskin for a
tnanirous Court] where a provincial Legislatize
puxports to insulate one of its statutorv tribunals
from any curial review of its adjudicative fumetions,
the insulation encompassing jurisdicticon, such
provincial legislation tust be struck down as
unconscizutional by reason of having the effgct

of constituting the tribwmal a s. 96 Court. ™~
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This is not the place to analyze Crevier from a legal
perspective: T regard it as an illogical, a-historical, unnecessary
and wrrise extension of the aurhorities on section '9613. Nonetheless,
I accept that I am uwnlikely to pérsuade this audience that nine
judges of the Supreme Court were profoundly wrong in law, Perhaps,
my effort would be better spent in trving to demonstrate what Crevier

ultimately implies for the administrative process, and for judicial

review.

Essentially, Crevier is but one more manifestation of the
lawyers' world-view of which I rspo'ke earlier. It makes overt and
elevates to constitutional status what formerly was only inferential
and half-visible as an aporoach to statutory interpretation: th
stbordination of the carefully-considerad wishes of a demperatically-
elected legislature to the hegemony asserted by judses and lawvers
over the law, its interpretation and its administration. This issue
has surfaced in many other contexts recently: in the constitutional
entrenctment of civil l:'Lbert:Les,14 in the Increasing tendency of the
judiciary to claim autoncmy in fiscal, administrative and disciplinaxy
matters relating to judges and their work,l5 in the similar autoncmy

. ) . . . o 16
claired by lawyers and endorsed in Jabour bv the Sunreme Court, and —

in Crevier — in the design and oneration of public administration as

=



it may intrude upon functions which the courts choose Lo regard as

their own.

Judicial review of administrative decisions cannot be
understood in isclation from the way in which the powers and functions
of courts are generally perceived in our society. What I must say
immediately is that judges and lawyers have not simply claimed for
the courts a leading role in the great drama of public affairs.
Governments have cast them in this role in both the hasic conception
of our new Charter of Rights and Preedoms and iIn the political wars that

. . 17 . .

preceded its adoption. They have done so, as well, 1n enacting so-

called "reform" legislation which has facilitated and expanded judicial

. 18 - "
review. Professors and political commentators toc have often urged
great

er reliance upeon juridical, rather than political and bursaucratic,

processes which, today, are perceived to lack credibility. And
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individual litigants and groups of litigants, exasperated an
by ineffective and unrssponsive governments, have turned for solace

; - . : 19
to the courts even when, as in the Residential Terancles case, they

N

may well ultimatelv conclude that it would have been better to have

loved and lost than never to have loved at all,
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will depend upon seli-restraint. Bubt why should thers be such
limitations? This krings me at last Lo my reascons JOr [avouring
limitations and rastraints upon judicial review, L1If nct 1fs virtual
"
20



First to put the matter bluntly, the present vocabulary
and conceptual structure of judicial review is largely inccherent.
Despite the monumental efforts of people like René Dussault, John
Zvans and Ravid Mullan to rationalize the caselaw and to squeeze
out of it clearly stated and logically consistent doctrines, chacs
Dersists. tiempts to replace the present contradictory and
complex rules with a few simple notions such as "fairness" and
"reasonableness", do no mere than mask the chaos, by allowing a
reviewing judge to state his conclusion without disclosing his’
reagoninq processes.22 And wha? may see c?yious;y "fair" or "reasonable"

to one judge or tribunal member may be just the opposite to another.

Second, the present incoherence is not in fact capable of

o

eing resolved by diligent scholarship. AL its root is the inevitable

tendency of good judges teo want teo do the right thing, to shield citizens
against perceived injustices, to vindicate legal values. These
tendencies are so strong that they lead judges to reach results by

whatever means come to hand: sitirict or purposive interpretations

©of the governing legislation, technical or Lliberal attitudes towards

ne tribupal's procedural and evidentiary reguirements, conservative

e

t

Oor crzatlve use of the courts' remedial powers, and most impor

t

antly,

selection of a restrained ox interventionist attitude bowards oh
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judges’ own rola., What havsens on the surface of the ijudgment is,
in the 2nd, determined not 50 much by -ext-book maxims as bv “he
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But this conviction gives rise to a sericus problem:

a court's | view of "justice" will not necessarily conform to that
of the legislature or of the administrative tribunal it is reviewing.

There ares saveral reasons for this possible discrepancy.

Essentially, ccurts and the tribunals thev review doAnot
inhabit the same universe of discourse. The legislature may well
have assigned particular tasks to the administration precisely in
order to replace value Judgments enshrined in the common or c%vil law
with a new set of value judgments. The judges' views of ”justice”7
however, naturally tend to remain cpnsistent with the assumptions
the system in which they continue to work, rather than with those
the new regime from which they have besn excluded. Nor should
we forget that these value judgments involve highly controwversial
political, social and econoﬁic issues. ¥While all good judges deoubtless
try to avoid narrow partisanship, few of them will ke willing to
accept that values are in fact even implicit in the "noncontroversial®
rules of law which have become part of their way of understanding the
world, and especially of performing their jobs. éut the old saw

that "crne man's due process is another’s red tape" neatly reminds

-

_ . 23
us of the difficultvy.

Nor 1s the dif

sclved by making the legislature

define "justice" more clearly and sncourzging judges to defer to :the
statutory definition Even judges who ars willing to ra2spond to



for deciding now they affect the particular case involved in review
proceedings. After all, they see the administrative ragime in terms

its pathology - a singls case where the system is said to have

h
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misfired - while those responsible for the regime see it in terms

F=R A

of its nermal, satisfactory functioning. The different persgectives

are likelvy to produce diffsrent perceptions. The adwministrator's

reference point is specific: what will best accomplish the purposes of

she statute. The judge'’s refersnce point is general: what will
best ensure that the administrative outcome conforms to notions of
substantive and procedural justice as they exist elsawhere in the

world of law.

+]

hese problems of differing perceptions, intrinsic in any

Hh

situation wnere two groups of people from different worlds meet

only occasionally and a2t mements of tension, are exacerbated bv

4

decision-making in a

(mll

vet another set of problems - the problems o

hlack box. Judges have cut themselves off from various means of

igarning more about the policy judgments and practical constraints

which produce administrative decisicons. Most judges are too busv to

read at large 1n aresas of substantive adminstrative law such as

s

lanning, labour relations, welfare or telecommunications, let alone

pehaviouyr, such as economics or ovrganizaticon theory Rules which
orawent the use oI extrinslc evidance cor recourse U0 parliamantary

T o o~ = - i 1 4 i o T . YRl T

debates often ensure that legislative intenticn will rewain, or even



' .. 24 . ) '
become, proplematic. Lest advocacy by the tribunal itself enlighten
the court as to why a particular interpretation cor procedurs or policy
was adopted, the tribunal's right to participate in review proceedings
- . . . C s .25
has been tightly circumscribed by decisions such as Transair, which

draw a false analocgy between administrative tribunals and inferior

courts and obscure the difference between review and appeadld.

In the result a c@urt must address the rightness or wrongness

of the administratiwve decision in wirtual darkness, or at least without
the aid of illumination provided by the historical orxr social faﬁts, or

. . . . 26
the tribunal’'s experience or explanations: - One recalls that in Farrah
ana again in Crevier, the right to perform "detached" appellate functions
was reserved to the superior courts., Just how "detached" such functiocns
can be becomes mcre cobvicus when we consider the rules by which the
courts themselves conduct the rite of review: the atmosphers svoked

seems almest more druildical than juridical.

=

One might shrug off the intellectual and institutional
shortcomings of judicial review if one were convinced that it was
no worse than a lotterv in which all those inveolved in the administrative

process held an egual chance of drawing a winning tickest. But although

we




and more appeals, and the political sagacity to use litigaticen for
tactical delay while seeking other solutions. Judicial review
proceedings disfavour the poor and the powerless in several unique

ways as well.

Wnen such individuals themselves complain about administrative
behavicur - as aggrieved welfare claimants, jail inmates, immigrants
or consumers ~ they can seldom demcnstrate legal entitlement. Often,
their interests tand to be characterized as "privileges", as dependent

upon the policy, discretion or judgment of the administration, or

as non-justiciable claims appropriate only for executive action or
. , ) 27 , .
political saluticn. In recent years, when they have occasicnally

succeeded in judicial review proceedings, thelr victories have been
pyrrhic: poprocedural flaws have resulted in new determinations, properly
made but to the same effect; favourable substantive interpretations
cf the law by reviewing courts have been treated as disposing of
individual cases, and ignored as a basis of future administrative

. 28
decisions.

Some might feel that the answer to this particular complaint
should be more judicial rewview, not less, thabt c¢ourts can and should

indeed force govarnment to ke more responsive, =speci to those

I
bt
st
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who have no reallstic access to political power., I will in a



mandate, or indeed the practical means, to function as the moral

tutor of other branches of government. Ironically, the gresatest

impact of judicial review on a@ministrative behavious seems to cccur

in cases where government, for its own reasons, wishes to adopt a

narrow view of its own powers. This it may do by forcing ali decisions
into an adjudicative mould, to meet court-imposed procedural requirements,
or by making all decisions "within the four corners of the statute",

to avcid review of discretionary or interpretative decisions. In

aither case, judicial review - actual, anticipated, or just coﬁveniently

conjured up -~ provides an excuse for minimum action.

On the other hand, much regulatory legislation represents a
genuine attempt to redress the balance ci power between organized or
corporate interests, and often unorganized ordinary citizens. If a
regulatory agency 1s doing its job aggressively, it may well make
decisions which fall with measurable impact upon, say, a particular
business, whose procedural and substantive complaints may then be
carried forward for review. In the review proceeding, however, that
business is the moving party, butf who will be able to defend the public
intersast? Not individual citizens, since they will seldom have a
sufficient stake in either the criginal proceedings oxr the review

procz2edings. Not aggregations or organizations of citizens, in manv



oublic interast - since the scope cf its advocacy has been judicially

limited.

Judicial review, in practice, seems to do little to
rectify disparities of power, and occasionally much to magnify them.

Must it always be s0?

I have already suggested that courts cannot and should not
function as super-legislatures or super-administrations. Many will
deny that judicial review implies any such ambitious role for the

courts, or indeed anything mere than a modest monitoring function,

cesigned tc ensure fechnical compliance with "the law". This is

surely a disingenucus perspective.

We Xnow, sometimes because ¢f the way they act, sometimes
because of what they say judicially or extrajudicially, that judges
have views on such subjecis as stats intervention in the sconomv

. iy . . 4 . . . i 29
and the relative merits of adjudication by courts and boards. We

n n

kXnow because of terminclegy such as "superior" courts and "inferior™
tribunals where they imagine themselves to stand in the pecking order
relative to the labour board or the National Energy Board or

municipal councils. We know because of their insistence upon

©
1]

and "falrpess" that they hav
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Knowing all these things, is it possible to believe that
when judges decide upon the "legality" of administrative conduct,
they do sc in a purely technical sense? that when thev adcpt ons
or another meaning of unclear statutory language or resolve ambiguities
by recourse to presumptions or implied regquirements of "reasonableness”
they are not in effect making legislative decisions? thgt‘when they
enforce acherence tec "fairness", or guarantee the use of cross-examinaticn,
they are not in effect radesigning the machinery by which administrative

decisions are made?

And if we do not believe all these things, must we not ask, in

the words of the old wrxit: "guo warranto"? What special skills
-~ oy r

knowledge or guallfications, what special invitation from the vecplsa

leads judges to zelieve that they should engage in this kind of activity?

Thers 1s no resason to belisve that a iudge who feads a
particular regulatory statute concs in his lifs, perhaps in worst-case
clrcumstances, can read it with greater fidelity to legislative purpose
than an administrator whe is sworn to uphold that purpose, who strives
to do so daily, and is well-aware of the effect upon the purpose of

the various alternate interpretations. There is no r=ascon Lo believe

that a legally-trained judge 1s bestiter gualified to determine ths
existance or suiliciency or appropriateness of svidence on a given
polnt Lnan a tralned econcomist or engineer, an arbitrater sslectad
by the parties, or simply an experienced tribunal member who decides
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judge whose 2ntire professional 1ife

disputes one by one should possess an
arise often because an adminis;rative
volume has been designed to strike an
efficiency and =ffactive rights of pa

r L

reascn why one group o ndividuals,
intentioned, should project upon the
things ought tec be run, an image whic
their own nighly unrepresentative edu

characteristics.

It is =such considerations as

governments - from Victorian English

P

socialists - tc oprotect administrati
review. And yet the claim persists t
must! - review,

There 1s no warrant in our co

2,

{T

an extravagant claim, nor is it eithe

new Charter. it must be reca

made to implant in the Charter langua

raview of 1i

has been spent dealing with
aptitude for issues which
system dealing with cases in
appropriate balance between
i

rticipation. And ther

[¢1]

3 no

however intelligent and well-

rest of society an image of how

1 can only be the preduct of

cation, experience and personal

these that have persuaded
tories to contemporary Canadian
ve decisions against ju

Ty

ik

at the courts can and should

nstitutional history for such

-

z X

(]

Xprassed or implied by ou

lled that several =ffort

s
ge which would have given

cLt

admin a axp censtitutional grounding,
\ N o 30
but these attempts failed.
Still, Crevier 15 the law of the land, and it guarantees some
irraducible minimum of judicial review, at least at the provincial
level. Givern this fact, I can only hope that thoss who undertake



the task of judicial review will ke aware that it is not one which

fthey can discharge without assuming bread and difficult responsibilities.
Indeed it is not one which present arrangements permit them to perform
either fairly, satisfactorily or with a full =zppreciation of the

consequences. Lf this seems like an invitaticon to self-doubt, it is,

tf

“There lives more faith in honest doubts" said Tennvson “than in half the

creeds”. Including, I now add, the creed of judicial review,
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This conclusion ought nroperly to evoke extended meditation.
For example, the "Appellate Tribumal' of the Ontaric Workmen's

Compensation Board -— apparently ''detached’’ from other parts of the
scheme to ensure independent adjudication — each vear decides

several thousand appeals frcm a hierarchy of claims officers and
adjudicators. The courts no deubt contemmlate the possible descent
upcn: them of this additicnal anpellate workload with equanimity.

127 D.L.R. (3d) at . 12.

In brief: '"illogical' since it applies only to provincizal and not
to federal tribunals; "'a-historical” since it ignores both pre-
Confederation restraints on judicial review and subsequent changes

in govermmental structures; "uwmnecessary'' since the case could have

been disposed of on the first ground mentioned; and "urwise'' because
judicial review has operated so erratically and because "jurisdicticn'
has been such an unreliable touchstone. But not 'surprising'’: this
outcome was anticipated by me in "The Dullest Bill'': Reflections on
the Labour Code of British Colurhia, (1974) 9 U.B.C. L.R. 280, and by
Weiler, op, cikt. supra, note 9, at 389-90. The Supreme Court notes

a variety of academic views at 127 D.L.R. (3) at p. l&.

The Canadian Charter of Rights and Freedcms.

See e,g. Maitres chez eux/Masters in thelr cwn house (the Deschenes
raport) (Montreal: C.I.A.J., 1981).

Jabour v. Law Societv of British Columbia (unreported, S.C.C. 1982),
per Estey J.: ''The independence of the Bar frem the state in all its
pervasive manifestations is one of the hallmarks of a free society.
Consequently regulation of these merbers of the law prefession by the
state must, so far as by human ingenuity it can be so designed, be
free from state interference, in the political sense, with the delivery
of services to the individual citizens in the state .... The nublic
interest in a free society knows no area more sensitive than the
independence, impartiality and availability to the general public
of the members of the Bar ...."

Reference re Amendment of the Constitution of Canada, (1981) 125
D.L.R., (3d) 1 (S.C.C.); it must also be said that the Cowurt could
have declined to play this role, see Hogg, Comment, (1982) 60 C.B.R.
307, at p. 320 ££f.

Sea e.g. Statutorv Powers Procedures Act, S.0. 1971, c. 47, Judicial
Review Procedure Act, $5.0. 1971, c¢. 48; Civil Rights Statute law
Amendment Act, 5.0, 1971, c. 350,
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In Refersncge re Residential Tenancies Act, (1981) 123 D.L.R. {(34)
554 (S.C.C.), tenants' groups joined with landloxds in seeking
{successfully) to have dsclared invalid under .96 the assignment
of certain adjudicative functions to an administrative tribunal.

I do not argue that raview should be foreclosed on issues of
constitutionality, although I do not concede that "issues of
jurisdicticn ... are not far removed from issues of constituticnality”,
per Laskin C.J.C. in Crevier, 127 D.L.R. (3d) at p 14,

0f course enhanced clarity and simplification of legal doctrine and
procedure is not necessarilyv a good in itself. Whether any particular
change in the law is a "reform" is very much a function of both (a)
whether the change facilitates judicial review, and (b) whether cne
wishes to facilitate judicial review.

Yor criticism of the copen-ended nature of the "fairness" doctrine,

see Laughlin, Procedural Fairness: A Studv of the Crisis in Administrative
Law Theory, (1978} 28 Y.T.L.J. 213. For a sericus, albeit inchoate,

effort to respond, see Dickson J. in Martineau v. Matsqui Institution
Disciplinarv Boaxrd (No. 2),{1979) 106 D.L.R. (3G) 385 at 392 £f, (5.C.C.)

See e.y. Canadian Institute of Public Real Estate Companies v. City of
Toronto, [1979] 2 S.C.R. 2.

The Supreme Court, in liberalizing the rules for introduction of
extrinsic evidence as an aid to constitutional interpretation in the
Residential Tenancies reference, was at some paing to stress that
"extrinsic materxials ares not available for the purpose of aiding in
tatutory construction", supra, note 19, at p. 363. "A constituticnal
eference is not a barren exercise in statutory interpretion”, said
ickson J. at p. S62. HEe does not explain why statutory interpretation
hould itself be a "barren exsrcise'.

Re Canada L.R.B. and Transair Ltd., (1976) 67 D.L.R. (3d) 421 (5.C.C.),

and see also Central Broadcasting Corp. v. Canada L.R.B., (1978) &7

D.L.R. (3d) 532, {S.C.C.) and Re Northwestern Jtilities and City 2f Edmconton
(1978) 89 D.L.R. (34) 161l (s5.C.C.).

A.G. Quebec v. Farrah, (1%78) 86 D.L.R. (3d) 18l (s5.C.C.).

See e.g. Martipeau v. Matzgui Institution Disciplinary Beard (Ne. 2},
(1380) 1C6 D.L.R. (3d) 383 {5.C.C.) Cn the other hand, scanding to
ralse constituticonal questions has in recent vears been greatly esnlarged,
ses e.g. Min. of Justice v. Borowski, (1981) 130 D.L.R. (34} 588 {(5.C.C.)
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This phencmenon is not confined to administrative law, see e.gq.
Danzig, The Capability Problem in Contract Law (Mineola: Foundation
Press, 1878). But we should surely ask, for example, what did
happen to Mr. Nicholson after his Famous Vlctory ([1979] 1 S.C.R.
311) before glibly assuming: (a) he got a permanent appointment
(zas last advised, he did not), (b) his employer, the Haldimand -
Norfolx Police Commission, recast its procedures for dealing with
probationary employees, (¢) that other emplovers or persons making
similar statutorv decisions have now begun to accord “"fairness" to
perscns affacted by them, and (d) that they can or should do so.
For some very salutory secend thoughts on Nicholsen by a scholar
whose writing helped to bring it about see Mullan, Procedural

Pairness - Nicholscn and the Tasks Ahead, op. c¢it. supra, note 9,
at 219. C
The "famcus" examples are legion. I cite here only a recent and

all-teco-typical remark by a Canadian judge who praised "Lord Hewart's
heroic assault [in The New Despotism, 1929] on the encroachments of
bureaucracy, and the concept of administrative justice,” and added that
"all of us whose lives are devoted to the law could profit from the
revalation which Lord Zewart gave us in his vision of the dictatexship of
the bureaucracy." (reference omittsd) Obviocusly thers are a spectrum of
other views as wa2ll, although relatively few ssem to pass bevond a live-
and=let-live attitude towards administrative tribunals to any degree of
enthusiasm.

The Canadlan Bar Assoclation reccommended that the right to judicial
review of administrative decisions be constitutionally enshrined, and the
Prograssive Conservative partv's attenpt to provide constituticnal

cvide a basis for further

8]
cuffad (at the urging of the
2
regulatory activities.
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