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NATURAL JUSTICE AND FAIRNESS IN TUE ADMINISTRATIVE PROCESS

The pdrpose of this paper 1is to focus on the pfocedural
requirements which the courts have imposed oh"persons who
exercise powers which have been delegated to them by either the
federal Parliament or the provincial 'Législatﬁres; Until
recently, "natural Jjustice" was the phrase used to dénote these
procedural requirements[' and was itself ¢omprised of two

principal sub-rules: audi alteram partem and nemo judex in sua

causa debet esse. The c¢ontent of natural justice varied from

case to case and from context to c<context. Over the years, the
applicability of natural justice - or, perhaps, the availability

of certiorari for the breach of natural justice - was restricted

to only those delegated powers which could be characterized as
judicial or quasi-judicial in nature. As a resulk, a wide range
of administrative {and legislative) powers were exempt £rom
judicial review for procedural error. In the ‘last few years, the
English and Commonwealth courts have developed the concept of the
"duty to be fair", either as embodying the principles of natural
justice or as an extension of them. The result has been to
re-assert the courts' power to review administrative powers which
cannot be characterized as being judicial or gquasi-judicial in
nature, and to eliminate some of the need for extreme care in
choosing the correct remedy for seeking judicial review.

This paper examines the feollowing aspects of the "duty to
be fair":

(A) the development of the duty to be falr, its
relationship to natural Jjustice, and its



-7 -
effect on the need to characterize functions

and the choice of remedy;

(B) the applicability of the duty to be fair to
legislative functions and to decisions of
“the Cabinet; ' ' o

(C) theoretically incorrect attempts to make the
duty to be falr apply to the merlts of a
decision; -

(D) the relatiocriship betwesn the duty to be fair
and the "principles of fundamental justice®
contained in section 7 of the Charter of
nghts and leertles, and

(E) the effect of a tueach of the duty to be
fair. .

Professor Patrice Garant will address the duty to be fair in the

Quebec context, the problems posed by sections 18 and 28 of the

Federal Court Ackt, the duty to be fair (including the right to

legal representation} in the administration of prisons.

A. THE DEVELOPMENTS OF THE DUTY TO BE FAIR

[Note: This section consists of an article first published

in (1980) 18 Alberta Law Review 351 wunder the title

"Administrative Fairness in Alberta".]
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ADMINISTRATIVE FAIRNESS IN ALBERTA
. DAVID PHILLIP JONES®

This article discusses the recent dcvc(opmcnt in the scope of the administraiive
law concept of the "duty to be fair™ and the effect aof that deve !opmenz on

© judicial revicw and an the need to characterize functions. The author examiaes in
depth five recent cases, (ncluding Martineau v. Matsqui Institution Disciplinary
Board (No, 2), decided by the Supreme Court of Cunade {n December 1979,
insofar as they involve application of the concept of fatrness.

1 INTRODUCTION

The ”duty to be fair” is one of the most 1mportant recent dew elopments
in Canadian Administrative Law. Although the concept of fairness has
long been used by the courts as a rough test for determining whether the
principles of natural justice have been breached in a particular case, the
Canadian courts have now followed the English jurisprudence’ which
gives the duty to be fair a much broader scope than merely detérmining
the content of natural justice. Thus, an administrative body has a duty to
be fair, even though the prmcmles of natural justice do not apply to its
decision: -rnaking process; a breach of that duty is subject to JudlCIdl
- review; and certiorari is available in Alberta even though no quasi-
Judlmai function. is involved. Indeed, one may speculate that the
development of the duty to be fair has now totally supplanted the need to
characterize a particular function as either quesijudicial or-merely
adminisirative before determining what (if any) remedy is available.

The purpose of this article is to review briefly both the history and the
theoretical foundations of the duty to be fair, and to examine in detail five
recent cases involving the application of this principler Nicholson v.
Haldimand-Norfolk. Regional Board of Commissioners of Police? Mar-
tineau v. Matsqui Institution Disciplinary Board (No. 2P (both decided by
the Supreme Court of Canada); and Harvie v. Calgary Regional Planning
Commussion,* Campeau Corporation v. Council of the City of Calgary?
and McCarthy v, Trustees of Calgary Separate Schoo[ Dastncte {all
decided by the Court of ﬂ.pnea} of Alberta).

il

@ Of the Alberta, NW.T. and Yukon Bars; and of the Faculty of Law, University of Alberta.
1. For an excellent summary of the English cases, see D. J. Mullan, “Fairness The New
Natural Justiee™ {1973) 25 Ul of T.L.J. 281. See aiso Alberta Union of Provincial Emplovees v.

Alberta Cfass:fcatmn Appral Board [1973] | W.W.R, 193,81 D.LR.(3d) 184, 9 AR, 482 (Alta

5.C.T.D.). : .

{1979) 43 D.L.R. {3d) 671 (5.C.C.); revg. (1977) 89 D.L.R. (3d) 13 (Ont. C.A); revg (1978)

61 D.L.R. {3d) 35 (Div. CL).

. {1980] 1 8.C.E. 602, _ ' :

{1879} 8 Ala. LR (2dY 186 {Alla) S.C.AD), revg. (1978) 3 Alta. LR, :24) 201.

(1979 7 Alta. LR (2d) 294 {Alla. S.C.AD) revg. (1973) 8§ AR, 77. This litigation subsequently
came before the courts again after City Council had reconsidered the appiication for re-
zoning. In Campeeu (Nao, 2), the Court of Appeai declined to interfere with Council’s actions,
which it specifically held o be jegisiative in nature.

6. {1979) 4 W.W.R. 725 {per Laycrafi J. as he then wasr a/fd. unanimously by the Court of
Appeal in an unreperied decision on October 5, 1879, The appiication for certivrart was
subsrgquently heard by Chiel Justice Sinclair, who granted it. No appeal was taken from that
degision by the Beard, which however, at the time of writing, was in the process of re
enacting the dismissal pruceedings o compiy with the duty Lo be {air.

5

o oan Ly
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II. THEORETICAL CONSIDERATIONS

Until recently, it was generally assumed that the {ollowing tautelogy
was true: if there was a quasi-judicial function, then the principles of
natural justice applied, and certiorari was available to superintend any
breach of those procedural requiréments. Conversely, if the function was
not quasi-judicial in nature, but merely administrative, the principles of
natural justice ‘did not apply, nor was certiorari available. Thus the
question of fairness only arose to determine the content of natural justice
assuming thdt a quasijudicial furiction was involued.

Unfortunately, the distinction between 4 quasi-judicial functmn on the
one hand, and a merely administrative one on the other, was never clear.
However, because the availability of certiorari depended upon this
characterization, a great deal of litigation occurred, for each case had to
be determmined by itself, and provided virtually no precedent for
subsequent litigation. Although there. is considerable elasticity in what
constitutes a quasi-judicial function (and the courts variously did stretch
or narrow_ the.concept), at some point it is simply not possible to
characterize something -as . quasi-judicial, no matter how unfair the
- procedure used, or how desurable it would be for certiorari to issue in the
circumstances.

The duty to be fairis a much more robust concept In the first place it
avoids premising the availability of judicial review on the existence of a
quasi-judicial: function, which is neot a clear concept in. any event.
Secondly, it openly articulates the question at least subconsciously asked
by the courts . in determining whether judicial review should issue for

-procedural reasons. And, finally, it provides an. accurate rubric for
- administrators- of all Qescmpt*ons to bear in mmd when e\erc1smg their
various functions.

.. -/ Of course. there will be continuous I1t1gatmn over. the questmn of
- whether a particular. administrator’s procedure was in fact fair. It is
submitted, however, that this may well not generate any more litigation
than that previously arising out of the meaning of “quasi-judicial”.
. Rather, the focus of argument will have shifted to the real question at
issue: was this decision arrived at fairly? And the judicial answers to this
question should; in each case, provide considerably better guidance about
acceptable procedures in . particular circumstances. No longer will a
court's finding that no quasi-judicial function is involved effectively grant
the administrator carte &lanche to adopt any procedure no matter how
unfair.

It is not possible to dismiss the development of the duty to be fair as
merely fleshing out the content &f natural justice? On the contrary, it
significantly extends the ambit of judicial review beyond the existence of
gquasi-judicial functions (to which only it previously was argued that
natural justice applied). And the recent jurisprudence clearly holds that
certiorari—which historically only issuéd to quash a quesi-judicial
function—is available to remedy any breach of the duty to be fair, even if

no quasi-judicial function is involved.3 Accordingly, t‘ne old trﬂogy uniting

T. As has often been su::gns.ed While the essence of natural ]LHUC" may be falrmess, the duty to
be {air applies even where natural justice may not. in varticular, the requirement of fairness
is not limited o quesi-judicial functions (howsver they are defined).

3. Laycraft J.'s decision in McCarthy, unanimcusiy upheld 5v the Court of Appeal, is clear
aythority for this propusition. So is the reasoning of Dickson J. in Martineau (No. 2),
although Pigeon J.'s majority judgment in that case is leds clear on this point. It seema
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the 'existen'cei'of_ a guasi-judicial function, the applicability of the rules of;_
natural justice, and the availability of certiorari has now been shattered.

Let us, therefore, turn to the Canadian cases which have accomplished
this revolution,

I1l. THE NICHOLSON CASE.

The Nicholson case arose in Ontario under the Judicial Review
Procedure Act,? and concerned the termination of a probationary police
constable. Although section 27 of the Police Act!® generally provided that

. {njo chief aof police, constable or other police officer is subject to any penalty under
this Part except afier a hearing and final disposition of a charge on appeal as provided
by this Part,

there was a specific exception preserving the authority of a police board:

(b) to dispense with the services of any [probationary} coenstable within eighteen
maoaths of Kis becoming a constable. : : .

Nicholson was not told why he was dismissed, nor was he given naotice or
any opportunity to. make representations before his services. were
terminated. He applied for judicial review. This was granted by Hughes J.
at first instance,’ who relied heavily on the reasoning of the House of
Lords in Ridge v. Baldwin}? to classify the legal position of a police
constable as an “office”. Therefore, notwithstanding the existence of
section 27(b), His Lordship held that, while the Board’s!?

... deliberations may be untrammelled by regulations made undar the Police Act,". . .
this court should not allow them to proceed as if the principles of natural justice did ot
exist.

The' Court of Appeal, however, reversed, having answered the
following question in the affirmative.’ :

Can the services of a police constable be dispensed with within eightezen months of his
becoming a constable, without the observance by the authority discharging him of the
requirernents of natural justice, including a hearing? .

In effect, the Ontario Court of Appeal focussed on the statutory provisions
dealing with appeals for permanent constables, noted the absence of
similar provisions for probationary members who were employed “at
pleasure”, applied the maxim expressio unius est exclusio alterius}® and
washed their hands of any genera) judicial responsibility for enforcing
the observance of fair procedures by administrative bodies. In a five-to-

certain, therefore, that the reasoning of the Supreme Court of Canada in Cafgary Power Lid.
v, Copitharne (1938] S.C.R. 24,{195%) 18 D.L.R. {2d) 241, is ne longer good law.

9. 5.0, 1971, c. 48,

10. R.5.0. 1979, ¢ 351,

11. {1978) 61 D.L.R. (3d) 36 (Ont. Div. Ct.).

12, (1964] A.C. 40,{1953] 2 all E.R. 86 {H.L.).

13. Supra n, 11 at ds.

14, (1977162 DL.R. (3d) I3 at 14, °

15. 7. at 17-22. See also the application of this maxim by the majority of the Supreme Court of
Canada in French v, The Low Society of Upper Canade [1973] 2 3.C.R. 767, 49 D.L.R. (3d) 1.
It is submitled that this application of the expressio unius rule is wrong in principie. Natural
justice is presumed to apply to decisions. uniess specifically ousted by Pariiament. Speciiving
cer:ain procedural steps in some circumstances only reinforcas the apoplicability ar Tushes out
the content of natural justice in those cases; il does not indicate Parliamenl’s intention
specifically to exclude natural justice in uther circumslances. I short, the onus is on the
decision-maker to show Parliament's clear intent to exermpt hun rom comoplying with natural
justice ar procedural faimesas.
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four decision,’d however, the Supreme Court of Canada reversed the

Ontario Court of Appeal, and reinstated the result reached by Hughes J —
thereby quashing the termination of Nicholson’s emplovment {which by
then had exceeded the eighteen month probation period!). ..

Two principal issues underlie the majority decision of the Supreme -

Court, written by Chief Justice Laskin:

1. Was the status of a probatioriary constable sufficient to attract

the principles of natural justice to termination proceedings? ..
and 2. Is:there 'a general duty to be fair even if the principles of
-natural justice do not apply? ... -~ . . o Lo
The first issue raises the question whether a probationary constable
occupies an “office’” which cannot be terminated without cause (to
which the principles of natural justice apply, following Ridge v. Baldwirn)

or is a mere employee who can be dismissed at pleasure. Indeed, this :

precise issue divided Hughes J. and the Court of Appeal. Chief Justice
Laskin, however, held!? that the lower courts’ refefences to the ¢omrmon
law position of policemen were inapt in light of the existence of. the
Police ‘Act, which made no reference whatever to the concept of em-
ployment: “at' pleasure”. It was therefore not necessary to rely upon:
the Constitutional Reference  case!® (as' Hughes J. had done) to fit
Nicholson’s employment into the third category adopted by Lord Reid
in Ridge v. Baldwin, instead of into the second.'? Nor was it necessary
to ‘reexamine whether the law should continue:to: recognize employ-
ment at pleasure, even in light of the decision by the House of Lords
in Malloch v. Aberdeen Corporation.® Rather, Chief Justice Laskin
held that the Policer Act forms a complete code, ., ... a turning
away irom the old common law rule even in cases where the full
[probationary] period of time has not fully run’. Accordingly, hnis
Lordship was:22 e - '

. of the opinion:that although the appellant clearly cannot olaim the procedural
protections afforded to 2 constabla with more than-eighteen months’ service, he cannot
be denied any protection. He shouid be treated “fairly’” not arbitrarly. .

‘It is important to note that this reasoning does not necessarily apply
to an employee who truly is engaged at pleasure—although that precise
issue did arise in the McCarthy case (discussed below).23 Indeed, this
difference in characterizing the nature of Nicholson’s employment
provides the basis for the dissenting judgment in the Supreme Court. For
Martland J. simply held that Nicholson was dismissable at pleasure, that
that was the very purpose of the eighteen month probationary period, and
that (unlike Malloch’s case) there were no procedures governing this type
of case in the Police Act. Accordingly, Martland J. was of the opinion that

16. Chief Justice Laskin's judgment was concurred in by Ritchia, Spence:. Dicksan and Estev Jd.;
Martland J.'s dissent was concurred in by Pigeon. Beetz and Pratte JJ.

17. (1979) 88 D.L.R. {3d) 671 at 677. _ o i T

18. Erference re Power of Municipal Council to Dismiss Chief Constabie: éte, (19357 D.L.R. 12d)
222,18 C.C.C. 35,1957 O.R. 28, sub noem. Re a Reference under the Constitutional Questions
Aet. . .

19. Supra n, 12, Lord Reid's three caleyories in Ridge v, Baldwin were: first, pure master-servant

- relationships; secondly, offices held at pleasure; and, thirdly, offices terminable wnly for

T cayse. : : - . .

20. (1971 2AN ER. 1278 (H.L.\

21, Supra n. 17 at 630,

22 M,

23. See Part VL. .
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there was no breach of any legal duty to the appellant in the exercise of
this purely administrative function.

This leads to the second issue facing the court: Is there a general duty
to be fair even if the principles of natural justice do not apply? Martland
J. did not even refer to the “duty to be fair”, and it is clear that His
Lordship did not recognize it as a concept different from natural justice.
Recause only an administrative (and not a guasi-judicial) function was
involved in terminating a probationary constable, the rules of natural
justice simply did not apply in this case. Cedit questio, o

On the other hand, Chief Justice Laskin equally clearly recognized a
distinction between the “duiy to be fair” and the principles of natural
justice. He specifically adopted Megarry J.’s dictum in Bates v. Lord
Hartlsham:?t . : : :

that in the sphere of the so<called qizasi-judicial the rules of natural justice sun, and that

in the administrative or executive feld there is a general dutly of fairness.

The Chief Justice also referred to De Smith's explanation?s of the
relationship between fairness and natura!l justice, and to the:?
realization that the clessification of statutery functions as judicial, quasijudicial or
administrative is offen difficult, to say the least; and lo endow some with procedural
protection while denying others any at all wauld wark injustice when the results of

“gtatutory decisions raise the same serious consequences for those adversaly affecied,
regardless of the classification of the function involved. . .. '

Finally, the Chief Justice cited several English decisions?” on the duty to
be fair to support his view that this concept is now part of the common
law. Because of the unfairness of the method adopted by the Board in
deciding to terminate Nicholson, its décision was quashed. .

Note that Chief Justice Laskin adopted the conespt of the duty to be
fair as a remedy for procedural unfairness where no quasi-judicial
function is involved. He thus tacitly récognized the continuing need to
charactarize functions as guasi-judicial or merely administrative, however
difScult that characterization may be. On the one hand, this approach is
consistent with the recent English cases; and it undoubtedly permits
judicial review of purely administrative functions. On the other hand, it
perpetuates the need to distinguish between quasi-judicial and merely
administrative functions, and it does not decide whether certiorart is
available as a remedy for a breach of the duty to be {air where no quasi-
judicial function is involved? Although the seminal importance of
Nicholson cannot be underestimated, these problems nevertheless were
precisely the issues which arose in McCarthy®® and Mertineau (No, 2).3¢

R

24, [1872] 1 WLR. 1373(Ch.D.) at 1378,

25, 5. A, De Smith, Judicial Review of Administrative Action {3d ed., 1973} at 208.9,

28. Supra n. 17 at 831; emphasis added.

27, Pearlberg v. Varty {Inspector of Taxes)(1972] } W.L.R. 534 {H.L.), Furnell v, Whangaore! High
Schuwols Board [1973] A.C. 860 (P.C.y, Russel v. Duke of Norfolk {1949} 1 All E.R. 108, 118;
Seluarojan v. Race Relations Board [1976] 1 All E.R. 13 (C.A

28, In McCarthy, it was argued by the School Board that Mickelsorn should be confined to
preceadings under the Ontaria Judicial Review Procedure Act, and should not be appiied to
certiorari in Alberta. Lavcraft J. reiected this parrow interpretation of Nichoison. and
Dickson J. in Martineaw (o. 21 canfirms that the broader view is correct.

29, Supra n. A

30. Sugre a. 3.
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IV. THE CAMPEAU CASE

. The duty to be fair was also an important element in the subscquent
decisions of the Appellate Division of the Supreme Court of Alberta in’
Campeau Corporation v. Council of. City of Calgary® and Huaruvie and
Glenbow Ranching Ltd. v, Calgary Regional Planning Commiission.’?

Campeau involved an application to the City Council to have the land
use classification of certain.lands. changed: from “agricultural-future
residential” to “‘direct  control” for a multiple-family - development,
pursuant. to section 106(2) of the former Planning Act.3 The land in
question,. however, was ideally suited. for. a. park. After. lengthy
proceedings, City. Council decided not to approve the requested amend-
ment to the land use classification guidelines, even though it also declined
to purchase the land for use as a park. The landowner applied to the Trial
Division for an_order either (i) approving the reclzssification, or (ii)
directing Council to re-hear the matter without taking into account the
land’s possible use as a‘park. Milvain C.J.T.D. rejected this application,
after having noted' that even an affirmative resolution. by Counci] to
- reclassify the land would have required further approval by the provincial

Planning Board:3+ - .. e TR . _

Such being the case [ am satisfed the decision was ne more than an administrative act,

done in the performance of a divided concept as to what wag a public duty. The decision

is not subject to judicial review and the application before me is dismissed.-

. The Appellate Division unanimously reversed this decision. Lieberman
J.A., writing the opinion for the court—one month before Nicholson was
decided by the Supreme Court of Canada—noted the “difficulties and
uncertainties inherent” in characterizing fiunctions as’ quasi-judicial or
. merely administrative. He went on to note [indeed, predict!] that:3s
. ... there is a discernible irend in the decisions of the Supreme Caurt of Canada to
" examine the conduct of atribunal’s: proceedings or even the exercise of ministeral

discretion whers a person’s rights are affectéd in order to detérmine whether they were
- conducted and- exercised. fairly and in good. faith. If not: the court will;; whenever

posiible, intervene and right the injustice suffered by the aggrieved party by the use of
one of the prerogative writs. _

His Lordship then referred at length to the Supreme Court of Canada’s
decisions in Roper v. Royal Victoria Hospital®s Minister of Manpower &
Immigration v. Hardayal®" and St. John v. Fraser?® as well as to the
recent English cases on the duty to be fair in purely administrative
proceedings.® - : e
Notwithstanding this disquisition on the duty to be fair, Lieberman
J.A. nevertheless held*® that it was unnecessary to characterize the
council’s function in handling the application for reclassification of the
land. For the principal basis of His Lordship’s judgment does not concern
the duty to be fair at all, but rather the use of a statutory power for an

31, Supran. 3

32 Supranmn. 4, AR S

33. R.5.A, 1970.°¢.276 (since revised: S.A. 1577, ¢ 89). -

34. {1978y 8 AR. 77 at 86. C i

35 {1979} T Alta. L.R.(2dy a1 302

36. (1975] 2S.C.R. 62, 50 D.L.R. (3d} 725 o o R

37. [1978] 1 S.C.R. 470, 75 D.L.R. (33) 463, 15 N.R. 396, rei-g, (1975] 2 F.C. 746, 67 D.L.R. (3d) 738.
38. {1933) 5.C.R. 441, 54 C.C.C. 30,[1935] 3 D .L.R. 485,

39. Supra n. 1.

40, Supra n. 35.
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improper purpose—namely, to acquire a park without paying full market
value for it. Yet a breach of the principles of natural justice (or of the duty
1o be fair) has traditionally been treated as a separate ground for judicial
review from actions made for an improper purpose, or based on irrelevant
evidence; or on the lack of relevant evidence, or those which are simply
ultra vires the governing legislation. Of course, in some circumstances,
the procedures used by administrators acting in bad faith or for an

"

irnproper purpose or on irrelévant evidence may also contravene the
principles of natural justice (or the duty to adopt fair procedures). But,
with respect; this coincidence of grounds for judicial review. is precisely
that a coincidence. Accordingly, it is submitted that the real ratio
decidendi of the Campean decision concerns improper purpose, which is a
substantive matter, and not procedural unfairness. Nevertheless, [ieber-
man J.A.’s obiter dicta on the duty to be fair accurately presaged the

subsequent development of the law.*! _

Lo V. THE HARVIE CASE = L

Although decided after Nicholson had been reported, and despite
numerous references to the duty to be fair, the ratio decidendi of the
unanimous judgment of the Appellate Division in Harvie and Glenbow
Ranches Lid. v. Calgary Regional Planning Commission‘® ciearly
characterizes the subdivision process in Alberta - as quasi-judicial,
Accordingly, the court held that Glenbow Ranches Ltd. had the right to
notice and to appear before the Planning Commission onf an application
by a neighbouring landawner to subdivide the latter’s land. The duty to
be fair, in this case, did not stand in contradistinction to the principles of
natural justice, but rather was relevant to concluding that there was a
quasi-judicial furiction involved. The judgment, therefore, demonsirates
the elastic nature of the conceptof a quasi-judicial function. = -

To reach this conclusion, it was necessary for the court to overcome the
sudgment in a strikingly similar English case, Gregory v. London
Borough of Camden,™ to the effect that a neighbouring landowner h4s no
“rights” affected when subdivision on development approval is granted to
the applicant. This precedent, and his perception that subdivision was
merely. a “mechanical process”,* had led Quigley J. to refuse judicial
review over a purely administrative function. Clement J.A., writing for
the unanimous courtd on appeal, came to a different conclusion. First, he
poted that it is not possible to compartmentalize judicial and. ad-
ministrative functions, and that the label of “quasi-judicial” is apt to
describe a composite function which involves both judicial and ad-
ministrative duties.’® Secondly, His Lordship rejected the argument thata
guasi-judicial function was not involved because none of Glenbow's rights
were involved.s? He quoted the following passage from the judgment of
Martland J. in Calgary Power Ltd. v. Copithorne:3 -

41. Particularly in Nicholson, decided on October 3, 1975-just about a month afier Lieberman
JACs judgment in Campeau (rendered on September 8, 1978).

42 Supra n. 4. ] : ]

43, (1966] 1 W.L.R. 899, [1965] Z AL E.R. 186 (Q.B.)

44, {1973 3 Alta. L.R. (2d) 301 at 303

45:. Composed of Clement, Moir and Haddad JJ A.~the latier two of whom formed the court with
Lieberman J.A. in Cempecu.

46. Supra n. 4 at 130,

47, 1d. at 180-185.

48. /d. at 180; emphasis added.
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With respect to the first point, the respondent submitted that a function is of a judicial
or quesi-judicial character when the exercise of it effvcts the extinguishment or
modification of private rights or interests in favour'of anather persnn, unless a contrary
intent'clearly appears from the stawute, TAjs prapdsition, it appears (G me, gues'luo farin’
secking to define funclioris of a judicial gr quasi-judicial chaerdeter. In determining
whether or not a bady or an individual is exercising judicial orquasi-judicial dutios, ¢ s
necessary, to examing the defined scope of its. functions and then to determine whether .

_or not there is imposed a duty to act judicially... ... .0 0 FET—

“Now Martland J.’s judgment. in Calgary Power'd has generally been
interpreted to mean that there are two necessary requirements for the "
existence of a guasi-judicial function: first; that rights are affected; and,
secondly, that there is-a super-added :dutyto-act judicially.- Indeed,
Martland J. in Calgary Power goes on to- quote Lord Chief Justice
Hewart's famous dictum to this effect: from R. v. Church Assembly

Legislative Committee; ex p. Haynes Smith:° : _ _
In order that a body may satisfy the required test it is not énough that it should have
legal authority to determine questions affecting the rights of subjects: there must he

super-added to that characteristic the further characteristic that the body has the duty
_to act judicially, : o . :

Clement J.A", however, referred to Nicholsorn, and rejected this traditional
test. To paraphrase, he said that the traditional proposition that rights
must be affected went too far in seeking to define a judicial or quasi-
judicial function.’* He accepted de Smith's views? that: Lo e
".... the term “rights” is to be understood in-a very broad-sense, and it is not to be
" confined to the jurisprudential concept of rights to which correlative legal duties are’
_‘arinexed; It comprises an extensiva range of légally recognized interests, thecategories
- of which have never been closed: . . . S T - R e
Although Glenbow Ranches did not have any cauvse of action dgainst’
either the developer or the Commission, nevertheless Clement J:A, held
that its interests were 5o affected by the ‘propesed subdivision that
judicial review should issue in the ¢ircumstances:® '~ R
. Administrative law in the statutory sense reflects the concepts of legislatures to meet .
the difficuities in soéiety arising -cut ¢f increasing population densities, changing
relationships between subjects and between subjects and government, and other societal
siresses. The new concepts are expressed in a legislative framework in which various:
rights, interests, duties and: powers: are: created, for varied. purposes. and objectives,
many unknown to the common law and some of farreaching effect on traditional
concepts, All of these must be given their proper effect. Jurisdiction over their
" administration is entrusted to’ newly-created tribunals or, in some cases, to existing
tribunials, It is; in' my view; necessary to the maintanance of the supervisory jurisdiction
- of the courts in the general public interest that these new rights and interests be viewed
and weighed in the light of the legislative concept that created them, not in the shadow
of narrower considerations expressed in times past under different socistal conditions,
When a new right or inierest has been created by Statute it must be examined, not in
isolation, but in the context of the whole. I am of opinion that the ndture and extent of
the right of interest is a vitally importart facet of the complex judicial Drocess necessary
to determine whether, in a particular case, there is a duty on a tribunal to conform -
whally or to sorne degres to the principles of natural justice in coming to a decision
affecting the person asserting the interest.

This passage justifies the extension of the concept of a quasi-judicial
function to a process which only affects “interests” and not lechnical

49, [1929] 5.C.R. 24 at 30-34.
30. [1928] 1 K.B, 411 at 415.
31. Supra n. 4 at 183,

52, Op. cit., supra n. 25 at 344.
53. Supra n. 4 at 184,
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“rights”. Unfortunately, it still maintains the distinction between guasi-
judicial * and rerely administrative powers, and thus the need to
charuclerize functions. At some point, it simply will not be possible to
streich the elastic” concept of quasi-judicial to cover a purely ad-
ministratve function which clearly cries out for judicial review. Thus,
with respect, it is unfortunate that Clement J.A. did not follow Nicholson
(from which he quoted extensively)s* to its logical conclusion; nor did he
in the end give effect to his bold statement of the expanding ambit of
judicial review:3® ' o R _ :

In late years there has been an emerging recognition that the supervisory ju"n:sdiction of

the court must kzep pace with the increasing variety and scope of what are classified as

administrative functions of tribunals, when a decision in the exercise of such functions

has ar appreciable effact on a right or interest of a subject which is, in the view of the
court, of sufficient importance Lo warrant recognition. :

The duty to be fair, therefore, in Harule was relevant because its
"breach constituted a breach of the principles of natural justice, which
applied because a quasi-judicial function was involved. -

_ V1. THE McCARTHY CASE

A bolder approach to the duty to be fair was taken by the Court of
‘Appeal in unanimously upholding Laycraft J.’s judgment in McCarthy v.
Board of Trustees of Calgary Romar Catholic Separate School District
No. 1 et al® Mr. McCarthy was the superintendent of the Calgary
Separate School system, and was dismissed by the Board without notice
and without reasons. He sought (inter alia) certiorari to quash his
purported dismissal; and the Board countered by asking for a preliminary
determination whether certiorar could event apply in these circumstances,
which it said involved only a master-servant relationship, Milvain
C.J.T.D. rejected® the Board’s, application for a preliminary determina-
tion, but this was reversed by the Court of Appeal’® Lavcraft J.s
sudgment, therefore, deals with the availability of certiorari in these
circumstances. : ' .

Laycraft J. helds? that McCarthy occupied a statutory office under the
School Act® and that the reasoning adopted by the majorily of the
Supreme Court of Canada in Nicholson applied squarely io this case.
Nevertheless, the Board argued that Nicholson was decided under the
Ontario Judicial Review Procedure Actf' and was not authority in
Alberta for extending ‘the availability of ‘certiorari to supervise the
exercise of a purely administrative function. Laycraft J. rejected this
argument, even though he specifically held that:5

. the funetion of the board in this case must be characterized as administrative and
not as judicial or quasi-judicial in the sense that Lhese lerms have been distinguished
from each other in Canadian cases.

. Id. at 183187,

. Id. at 185, .

L {1978] 4 W W R, 723, See supra n. 6.
. On Noverber 20, 1978; /d. at 727.

. Id. at 728-9.

. fd. at 731734,

. R.S.AL1970, . 329,

. 5.0, 1971, ¢ 48

. Supra a. 36 at 733,

o o O SO
S @ =1 Oy (hode

S
73
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But this characterization clearly poses the problem so neatly avoided by
Lieberman J.A. in Campeau and Clement J.A. in ‘Hdruie who both
managed to eke a quasi-judicial function out of the stetutory powers
involved in those cases. By holding that only an administrative function
was involved in McCarthy, Laycraft J. had to consider both (i) whether
the duty to be fair had been breached, and also (ii) whether certiorari was
- even available as a remedy for such a breach. His Lordship held that
_Nicholson not -only recognized the right of the citizen to fairness in
administrative procedure, but also necessarily recognized that certiorari
was available to enforce that right:53 S e
"To hold olherwise is to say that, th'ough_ adrr'\i'ri'fsti-at'i'\-é"a'é{_-';_'i'r;':'Albérta are subject to
control by the courts; the only. means. of control is by the déeclaratory actign. In some
cases that result may follow as, for example, where the redord produced on the motion
under the Crown Practice Ruies is inadeguate or where the court in the exercise of its
discretion decides that the case is nol appropriate for a prerogative writ. In many cases,
however, it would be- highly. undesirable that -there be.ne power to quash an
administrative decision made contrary te slatulory powsr. When the Supreme Court of
Canada recognized the right of the citizen to fair treatment in” the exercise of such
powers, it must also be taken to have recognized thé fraditional remedy by which the
right might be enforced.

. Accordingly, certiorari is available to correct a breach of the duty to be
fair, evén where only an ‘administrative: function is involved. It'is no
longer necessary to stretch the concept of a guasi-judicial function to fit
~ the particular facts in which it is alleged that a breach of procedural
| fairness Has occurred. Nor is it necessary to find sonie other remedy (such
as a declaration) for procedural unfairness in a purely administrative
matter, In other words, the tautology that certiorari is only available to
‘correct breaches of the principles-of natural justice, which.are only
relevant 5 quasi-judicial functions, has been broken. - e
.. Laycraft J.s judgment was unanimously upheld by the Court of
- Appealf* and must be taken now to represent the law. of Alberta—
particularly in light of the subsequent decision of the Supreme Court of
Canada in Martineau (No. 2). R o

o VIIDMARTINEAU (No. 2) ~ 0 vn v

: Precisely. the same question which confronted Laycraft J. and the

Alberta Court of Appeal in McCarthy faced the Supremeé Court of Canada
in Martineaun v. Matsqui Institution Disciplinary Board "(No. 2)%5 is
certiorari available to remedy a breach of the duty to be fair when a
purely administrative function is involved? Although the Supreme Court
was unanimous in granting certiorari, it divided six-to-three®® in the
reasons for this outcome. The reasoning adopted by the court is, therefore,
extremely relevant to the Alberta cases on the duty to be fair, even though
Martineau arose under the peculiar provisions of the Federal Court Act.?

Mr. Martineau was sentenced to fifteen days in solitary confinement
for a “flagrant or serious” disciplinary offence. His application for
judicial review under section 28 of the Federal Court Act was rejected by

63. Id. at 737.

64. In QOctober 1979; unreported,

85. 119501 1 S.C.R. 602, .

§6, Martland, Ritchie, Beelz, Estev and Pratte JJ. concurred with Pigean J.; Laskin CJ.C. and
Mclntyre J. concurred with Dickson J.'s reasons. :

§7. B.5.C. 1970{2d Supp.). ¢. 10.
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the Supreme Court of Canada. in. Martinear (No. 1) because the
“directives” governing the procedure for dealing with disciplinary
offences were administrative rather than “law”, and therefore could not be
guasi-judicial in nature. Martineau, therefore, proceeded with his second
action, under section 18 of the Federal Court Act, for an order of certivrari
to quash the Disciplinary Board’s decision. Mahoney J. at first instance,
treating the matter as an application for a preliminary determination of a

question of law, held that:® - T e L
. a public body, such as the respondent, authorized by law to impose a punishment,
that was more than a mere denial of privileges, had a duty to act fairly in arriving at its
decision to impose the punishment. Any other conclusion would be repugnant. The
circumstances disclosad in this-application would: appear ta be appropriate to the
- remedy sought. I'am not, of course, deciding whether the remedy should be granted but
merely whether it could be granted by the Federal Court of Canada, Trial Division. In

my view it could. ) )

The Federal Court of Appeal reversed this™: on- the basis that a
conviction for a disciplinary offence was a purely administrative function
with respect to which certiorari was not available. The consequence of
this view, of course, is that Parliament must be taken to have transferred
ail supervising jurisdiction over quasi-judicial federal bodies to the
Federal Court of Appeal under section 28 of the Act, so that the reference
in section. 18 to- certiorari in the Trial Division is hoilow, leaving no
effective judicial review over purely administrative functions.

Pigeon J., writing for the majority of the Supreme Court, refused to
accept this view of the law. Rather, he understood Nicholson to stand for
the “common law principle™™ o e

... that in the sphere of the so-called guasi-judicial the rules of niatural justice run, and

that in the administrative or executive fietd there is a general duty of fairness{.);

and the further principle that a breach of the duty could be enforced by
judicial review. Policy may reqhire that full-blown judicial procedures not
be applicable: to disciplinary proceedings,™ thereby preventing their
characterization as quasi-judicial for the purpose of judicial review under
section 28 of the Federal Court Act. Nevertheless, there is still a general
supervisory jurisdiction to ensure that purely administrative proceedings
are conducted fairly—and, under the Act, that jurisdiction is assigned to
the Trial Division under section 13. Although:™ C

... it is speciaily important that the remedy be granted only in cases of serious
injustice and that proper care be taken to prevent such (disciplinary] procegdings from
being used to delay deserved punishment so long that it is made ineffective, if not
altogether avoided [,].

‘Pigeon J, upheld™ Mahoney J.s ruling that certiorari is available under
section 18 of the Federal Court Act to supervise a breach of the duty to be
fair in purely administrative proceedings. .

58. (1976] 2 F.C. 188 (F.CAN1IT78] 1 SCR, 113,

59. (1978} 1 F.C. 312 (F.C.T.D.} at 3183

70, [1978] 2 F.C. 637 (F.C.A.). ) ) : o s

71. Supra n. 63 at §34. Quoting (with emphasis added) from Megarry J.'s judgment in Bates
v. Lord Hailsham {1972} 3 All 2.8 1019 at 1024; 1 W.L.R, 1373 at 1378 ¢H.L.}; and referring
specifically to Nicholsont as the acceptance in Canada of the duty Lo be fair as 2 “common
law prinecipla”.

©2. Supra n. 55 al §36-637.

73. Id. at 637 :

=4, Id. Note that—curiousiy—Pigeon J. referred o the proczeding under section 28 of e Federal
Court Act as being "in the nature of a right of appeal”. ls this ta Ye contrasted two judicial

review?
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While the remaining three members of thé court concurred in the
outcome reached by Pigeon J.; the reasons written on their. behalf by
Dickson J. were considerably lengthier, and addressed three specific
issues:- first, sorting out the respective supervisory jurisdictions of the
Trial and Appellate Divisions of the Federal Court under sécticns 18 and
28 of the Act; secondly, the duty to act fairly; and, finally, the ambit of
certiorari iri Canada. - = . oo

- On'the first issue, Dickson J. agreed with Pigeon'J. both in'the present
case, and his dicte in Howarth v, National Parole Board,’s in rejecting the
Federal Court 'of Appeal's interpretation that section. 28 of the Act
completely supplants:the jurisdiction of the Trial" Division togrant
certiorart. While a breach: of the duty to be fair by itself aloné is not
sufficient to bring an administrative body within the definition of “'quasi-
judicial” required to give the Federal Court of Appeal jurisdiction under
section 28,7% the converse is not true either. Therefore, while the lack of a
quasi-judicial function may well deprive the Court. of Appeal of
jurisdiction, it does not mean that the Trial Division canriot remedy a
breach of the duty to be fair.’”” And the duty to be fair is procedural in

nature, and means more than merely good faith®.. . = .~
Dickson-J. then turned his attention to the availability of certiorar to

remedy a breach of the duty. to be fair procedurally. He referred to Atkin

L.J.’s famous quotation in R. v. Electricity Commissioners, ex, p. London

Electricity Jaint Committee Company (1920), Limited;’s

‘Wherever any body of persons having legal authority to detérinine questions affecting
the rights of subjects, and having the duty to act judicially, act in excess of their legal
authority they are subject to the controlling autherity of the King's Bench Division
exercised in these Writs, . . _ L

Dickson J. noted the danger of construing this quotation too restrictively.
In particulay:8®: T e S S

" There has been an unfortunate tendency to treat “cghts” in the harrow sense of rights

to which tofrelative legal dities attach. In this sense, “rights” are frequently contrasted

with "“privileges”, in the mistaken belief that only the former can ground judicial review
... of the decision-maker's actions, S T . _
His Lordship thus rejected such a narrow concentration on “rights”, and
focussed instead on the public policy underlying judicial review:s! . .
When concerned with individual cases and aggrieved persons, there is the tendency to
forget that one is dealing with public law remedies, which, when granted by the courts,
. not onily set-aright individual injustice, but also ensure that public bodies exercising
powerg affecting citizeng heed the jurisdiction granted to them: Certiorari stems from
the assumption by the courts of supervisory powers over certain tribunals in order to
assure the proper functioning of the machinery of government. To give a narrow or
technical interpretation to “rights” in an individual sensé is ta misconceive the broader
purpose of judicial review of administrative action. One should, [ suggest, begin with the
premise that any public body exercising powsr over subjects may be amenable o

75. [1976} 1 S.C.R. 453. : R T

76. Supra n. 65 at p. 513 of Dickson J.’s judgment Naots, however, that 4 breach of the duty to act
fairly may predispose the court 1o characterize an impugneéd function as being quasi-judicial
as occurred in bath the Campeau (No. 1) and Harule cases discussed above,

77. See also The Minister of Manpower and Immigration v. Hardayal (19781 | S.C.R. 470, 479;-
Hoper v. Executive of Médical Board of Royal Victoria Hospital [1973] 2 5.C.R. 62, 67.

78. Supra n. 53 at 614, )

79. [1924] 1 K.B. 171 (C AL, Quoted supra n, 53 at 617,

80. Sugra n. 63 at 518.

81. Id. al 619, emphasis added.
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judicial supervision, the individual interest invofved being but one factor to be
cunsidered in resolving the broad policy gqurstion of the nature of revicw appropriate for
the particular administrative body.

If judicial review will issue even where “rights” are not technically
affected, must there nevertheless be a duty to act judicially before
certiorari is available? Again, Dickson J. rejected such a restriction on the
availability of certiorari-~relying principally upon Lord Reid’s judgment
in Ridge v. Baldwin, and on the now long line of English cases on the
duty to be fair.? These authorities indicated to His Lordship that:®

... the application of a duty of fairness with procedural content does not depéha upon

pracf of a judicial or quasi-judicial function. Even though the function is enalytically

odministrative, courts may intervene in a suilable case. . . . In my opinion, certicrari
avails as a remedy wherever a public body has power to decide any matter affecting the
rights, interests, property, privileges, or liberties of any person.

What, then, is the relationship of the principles of natural justice to the
duty to be fair? As the reader will recall, Laskin C.J.C. in the Nicholson
case and Laycraft J. in the McCarthy case both treated the duty to be fair
as quite distinct from the existence of a quasi-judicial power on the one
hand, or natural justice on the other. Both Lieberman J.A. in Campeau
and Clement J.A. in Harvie, by contrast, used the concept of fairness to
establish that a quasi-fudicial function was involved, and that the
principles of natural justice had been breached. Dickson J. in Martineau
(No. 2) deals with this contradiction expressly:34 S _

Coniceprually, there is much %o be said against such a differentiation between iradilional

natural justice and procedural fairness, but if one is forced to cast judiciai review in

traditional classification terms as is the case under the Federal Court Act, there can be

no doubt that procedural fairness extends well beyvand the realm of the judicial and
quasi-judicial, as commonly understood.

Thugss . .
In generdl, courts ought not o seek to distinguish between the two concepts, for the
drawing of a distiniction betwesn a duty to act fairly, and a duty to act in accordance

with the rules of natural justice, yields an unwieldy conceptual framework. The Federal
Court Act; however, compels classification for review of federal decision-makers,

Finally, Dickson J. had to determine whether the duty to be fair
applied in disciplinary cases. He noted that there were a number of
precedents for the courts refusing te review disciplinary procedures.’®
Nevertheless, Dickson dJ. held that, while these may be counsels of
caution, the rule of law must run within penitentiary walls:37 '

[t sesms clear that although the courts will not readily interfere in the exercise of
disciplinary powers, whether in the armed services, the golice force or the penitentiary,

BN .

82 In particu]ér, R_. v. London Borough of Hi!r'x’ngrbn. ex 2. Royco Homes Lid. ( i974] 2 Al E.R.
643 (Q.BD.y R. v. Barnsley Metropolitan Borough Cauncil, ex p. Hook [1978] 3 Ali ER. 432;
In re H.X. fan infant; {1967] 2 Q.B. 817 Liverpool Taxi QOuners case {1972] 2 All E.R. 385

Furnell v. Whangarei High Schocis Seard (1973] A.C. 680 (P.C.).

53. Supra n. 85 at 822.3; emphasis added.

34, Id. ai 623,

83. Id. a1 629,

86. In particular, R v. Army Council, ex p. Ravenscroft (1917] 2 K.B. 304; Dawkins v, Lord

: Rolseby, LR. 8 Q.B. 233, Re¢ Armstrong cnd Whitehead {1973] 2 O.R. 495; Fraser v. Mudge

{1973] 3 Al ER. 78 {CA.x R v. Board of Visitars of Hull Prison. ex p. St. Germain [1373] 2
W LR, 42 (CA), revg. [1378) 2 W.L.R. 385 (Div. CL) Daemar v. Hall {1578] 2 NZL.R. 5394
The Queen and Archer v. Waite |1938] S.C.R. 154: Regina v. Institutional Head of Beaver
Creck Correctional Camp, 2x p. McCaud {1963) 1 C.C.C. 37%; Walff v. McDonnell. 413 U.S. 339
{1973

a7, Supra n. 83 at 628,
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. there is 1o rule of law which necessarily exempts the exercise of such disciplinary
‘powers from review by certiorari. o .

Accordingly, Dickson J., on behalf of the minority of the court, concurred
with Pigeon J.’s conclusion that, in principle, certiorari was available to
review the disciplinary proceedings complained of by Mr. Martineau.

o o . VIII. CONCLUSION" . - e

One must conclude, therefore, that these five cases have significantly
extended the ambit of judicial review in Canada. Thé duty to be fairis
now undoubtedly part of our law. And a breach of the'duty to be fair can
be corrected by certiorari, even if no judicial or quasi-judicial function is
invaived. = . . B T T TR OO

Instead of characterizing functions as judicial or administrative, the
courts must now concentrate squarely on the real question which has
always been before them: Was the procedure used in this case fair in all
the. circumstances? While different judges ‘may answer this question
differently, and it may therefore be difficult to advise either clients or
administrators of the answer to that question, it is nevertheless submitted
that this approach is totally consistent with the policy underlying the
historical judical power to. review procedures for breaches of natural
justice—to ensure that justice is not only done, but manifestly and un-
doubtedly perceived to be done. It is submitted, therefore, that the courts”
recognition of the duty to be fair should be welcomed by everyone
concerned with Administrative Law., -~ LT

‘Alas, However, it is probably too early to forget about guesi-judicial
functions. In the first place, there is still the great danger that other
courts in the future will unduly narrow the duty to be fair to apply only to
those functions which otherwise would be called quasi-judicial. In effect,
this would adopt the very same technique used by Lieberman J.A. in
Campeau and Clement J A, in Harvie—to equate the duty to be fair with
the existence of a quasi-judicial function—but for the reverse purpose of
narrowing judicial review. So-long-as judges: are human, different: ones
are going to decide differently that fairness was or was not breached in a
particular cage. What must be avoided, however, is attémpting to justify
those decisions by reference to the obsolete tool of characterizing the
function as purely administrative. o

Secondly, the concept of a quasi-judicial function is likely to remain
important for determining whether that function may be delegated
without breaching the rule that delegatus non potest delegare?®
Similarly, administrators’ immunity from suit is likely to continue to refer
to the qualified immunity of a judicial or quasi-judicial officer.9?

- Finally, the duty to be fair dces not affect legislative functions at all.?®
Those cases which say that the exercise of a legislative function for an
improper purpose is wltra vires do not relate (o the procedure used. Hence,
Campeau is not really on point. Indeed, for some reason the principles of

88, See, e.g.; Vic Restaurant v. The City of Montreal (1838) 17 D.C.R. (2d) 813 (S.C.C.5; A.G. (Can.)
v. Brent {1936] S.C.R. 318, and Brant! Dairy Co. Ltd. v. Milk Cummission of Onterio (1973) 30
) D.L.R. (3d) 339 (S.C.C.. ] ) . -
89. See de Smith, supre n. 25 at 97.98; 106-107; f: pp. 285.296. . . S
80. See the decision of the Alberta Court of Appeal in Camprat (No. 2), unreported, judyment
rendered May 23, 1980. Sed quaere the duly to be fair should not apply to the exercise of
legislative powers—particularly delegated legisiative powern.
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natural justice have never applied to the exercise of a legislative power,
and this principle has not been affected at all by the development of
the duty to be fair. The distinction between a legislative function on the
on¢ hand, and a judicial, quasi-judicial or administrative one on the other
hand, will continue to be important.

Nevertheless, the duty to be fair is undoubtedly one of the most
important recent developments in Canadian Administrative Law.,

(continued on page 18 overleaf]



B. THE APPLICABILITY OF THE DUTY TO BE FAIR TO LEGISLATIVE

FUNCTIONS AND TO DECISIONS OF THE CABINET -

The duty to be fair regulates the procedure adopted by
statutory delegates in the exercise of their powers. It

generally applies to the exercise of discretionary powers,?! one

does not normally think of it in the context of an exercise of a
duty where preremptory consequences follow the existence of a

given state of facts, although Cooper v. Wandsworth Board of

ﬂ9£§§92 involved precisely this circumstance (as does much of the
courts' normal workload). Does the duty to be fair apply to a
delegate exercising the power to make delegated legislation?%3
And does the duty to be fair apply to the Cabinet,%4 exercising
any kind of power which the federal Parliament or a provincial

Legislature has delegated to it?

(i) Legislative Powers

Under the positivistic philosophy of our system of law,
1t is for Parliament to make the laws and for the courts to
enforce them; and the courts will not generally enquire into the
procedure followed by Parliament in enacting laws, no matter how
directly anyone's rights are affected. The only guestion is

whether the Act in fact appears upon the parliamentary roll,93



This blind judicial obedisnce to legal positivism has
never been total under our federal system, for the guestion could
always be raised whether a particular statute lay within the
legislative competence of the legislative branch which purported
to enact it. The Charter of Rights and Freedoms will increase
the ambit of 'judicial review of parent (and subsidiary)
legislation. Nevertheless, neither of these grounds for judicial
review has any direct bearing on procedure or therduty_to be
fair.

A more difficult problem . arises when the power to
legislate has been delegated to a subordinate. At first glance,
the delegate 1is in precisely the same position as any other
delegate who exercises discretionary Dowers to which the duty to
he fair applies. After all, the content of the delegated
legislation is a matter of discretion. Almost always, 1its
quality will be improved as a result of publicity and comment by
those likely to be affected by it. The public policy rationale

underlying both the audi alteram partem rule and the duty to be

fair appears to apply to delegated legislation as well as to
judicial, quasi-judicial or other discretiocnary powers which are
subject to judicial resview on orocedural grounds. Indeed, this
appears to have been recoénized recently by the legislative
branch in a number of cases where draft rules and regulations
must be published and circulated oprior ko their final

. . : . \ o] )
implementation: e.g.: undexr Bill 101 in Quebec,?® and under both



the Canaca2lfa and Alberta Business Corrorations: f’lc:ts,gEb and
under the Canada Post aAct.,?7 Further, this apcears to Yo the
standard practice of the United States federal government,?8
Nevertheless, the law in Canada appcars to be ¢lear that
judicial review is not available against the procedure used in.
implementing delegated legislation. -Indced, in the sequel to the
Campeau case,?? the Alberta Court of Appeal ‘specifically excluded
the -availability of Jjudicial review. because a legislative
function was involved. The same point has been made by Mr.

Justice Pavid ticConald in R. in Right of Alberta v. EBeaver,bl00

involving the unsuccessful attempt to guash first reading of a

municipal by~law; and by Megarry, J., in Bates v, Lord Hailsham:

of St. MarylebonelOl which involved the proclamation of a new

tariff of solicitors' fees.

Still, the concept of procedural fairness is important in
the legislative context, and - as with all delegated powers - the
legislative branch might profitably spénd. considerably nore
attention on specifying the process by which its delegates are to
determine the content of the legislation which they enacting the
namne of Parliament or the Legislatures, as well as reviewing  ex.

post facto the way the delegated legislative power in fact has

been used.loz



(ii) The Cabinet and The Duty To Be Fair

In principle, the duty to be Ffair applies to the exercise
of all delegated discfetionary powerslo3 including thosé execised
by the Cabinet, The prerogative remedies are traditionally not
available against the Crown - because they are the Crown's
remedies, and she can hardly grant a remedy againét Herself.
This rationale for restricting judicial review, however, is of an
extremely personal and narrow nature{ and cannot apply to any
circumstance where Parliament has delegated powers to the Cabinet
or to a particular Minister.:04 guch delegations are subiject to
all of the normal rules of Adminstrative Law, including thé

doctrine of ultra vires and the principles of natural justice (or

the duty to be fair). The Executive Govérnmentlos ié not immune
from Fjudicial reView: and the fact that some - but by no meéns
all - of its powers are.exercised on behalf of the Crowﬁ doés.not
entitle it to Her Majesty's extensive personal immunity from
Judicial action. Two recent cases deal with thé susceptibility
of the Cabinet to judicial review, and in the particular cohtext
af the duty to be fair, |

(a) A.G. {Canada) v. TInuit Tapirisat of Canada 106

The Inuit Tapirisat case has been said - wrongly, it is

submitted - to stand for the proposition that the Cabine* owes no

duty to be fair in exercising a broad appellate power granted t

O

it by statute, and that judicial review is not available a

T

ains
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the Cabinet if it does not adopt a fair procedure for exercising
such a power. ‘ .

The case arose out of -an application to the Canadian
Radlo -Television and Teleconmunlcatlons Conm1ss1on by Bell Canada
Lo raise certaln of ltS rates. The Indlan Taplrlsat apoeared as_
intervenants before the C.R. T C and apoealed its decision to
the Governor~in—Council under sectlon 64 of the. National

Transportation Act,l07 The Cablnet dlSDOSEd of the aopeal after

receiving Bell Canada s response thereto, but prlor to any
further reply by the Taplrlsat. The actual written subm1551ona
of the parties were not presented to.the Cablnet, which instead
obtained materials from off1c1als of the Department oE
Communication'as to: (i) what'the Department'thought were the
parties' positions}“(ii).the Department s pOSltlon on the issues;
(i1i) whether the appeal should be allowed In addltlon, the
C.R.T.C. was requested to advise the Cabinet as to its views on
the proper dlSpOSltlon 'of the .appeal, The Mlnlster of
Communications part1c1pated actively in advanctng the.submissione
of both the depaftmentaluofficials and the C.R.T.C. (which were_
not communlcated to the appellants, who were glven no oooortunlty
to reply) but still participated in Cabinet's declslon to reject
the appeals.. | | o |

The ap?eiiants bronght.an aetion in the'ftiai'Division of
the Federal Court for a deolaration that the order-in- counc1l

giving effect to the Cabinet's rejection of the aooeal was vceid;



and the Attorney-General for Canada moved to strike the statement
of claim on the basis that it disclosed no reasonable cause of
action., The Trial Division allowed the motion to strike out the
statement of claim,los but this was reversed by the Appellate
Division., 109 Estey J., writing the unanimous Judgment of the
Supreme Court of Canada, held that there was no reasonable cause
of action, and struck out the statement of c¢laim. Hisg Lordship
put the gquestion as follows;+10

The substance of. the question before this

Court ... 1s this: is there a duty to

observe natural justice in, or at least a

lesser duty of fairness incumbent on the

Governor in Council in dealing with parties.

such as the respondents upon their

submission of a petition under s. 64(1)?
fis Lordship then consideredlil the development of the duty to be
fair, along the lines set out in Part I of this paper.

Estey J. then re-asserted the right of the courts to
review the exercise of a statutory power by the Governor in
Council, with particular reference to a breach of the terms of a
condition precédent.llia de went;oh, however, to note that the
present case did not deal with a conditicon precedent, but rather

with the prdper procedure to.  be adopted 'by the  statutory

=

delegate. dis Lordship specifically stated that 1t was not
necessary Lo characterize  the . Cabinet's functions as
guasi-judicial in order to permit the Court to review its

legality.



The Supreme Court then examined the nature of the appeal
under section 64, in order to determine what would constitute a
fair procedure thereunder. In .particular, Estey J.-noted-thatl
the Act provided a more conventional appeal from the decision of
'the C.R.T.C. to the Federal Court of Appeal on any point of law
or Jurisdiction,  .in addition to ' the T"political route" of
appealing to the Cabinet under  section 64,112 . ‘Further, - the
Cabinet's powers under section 64 could be exercised of its own
motion, include the power to substitute its own ruling for that
of the C.R.T.C., and (ﬁnlike the power délegated-to-the C.R.TnC.)
contain no standaids 'dr. éuidelineénffor -their exeféiée. His
Lordship specifically thought that the identity of the delegate
(i.e., the Cabinet) was relevant in determining the specific
Procedural requirements which Parliament must  have: intended the
delegate to follow in reaching its decision:%13

While  the C.R.T.C. must operate within a
certain framework when rendering its
decisions, Parliament has in -s. 64{(1) not
burdened the executive branch with any
- standards or guidelines 'in the exercise of"
its rate review £function. Neither were
procedural - standards imposed —or - even
imlied. That is not to say that the courts
will. not respond today as in the Wilson case
supra, 1f the conditions precedent to the
exercise of  power .so granted:- to  the
executlive branch have not been observed.
Such a response might:also occur. if, .on a
petition being received by the Council, no
examination of 1ts contents Dby tne Governor
in Council were undertaken. That is gquite a
different matter {and cne with which we are
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not here faced) from the assertion of scme
orinciple of law that requires the Governor
in Council, before discharging its duty
undexr’ the section,” to read. either
individiually ~or en ' masse the petition
itzelf and all supporting material, the
evidence  taken before the C.R.T.C. and all
the submissions and arguments advanced by
the petitioner and responding parties. The
very nature of the body must be taken into
account in assessing the technique of review
which has been adoptad by the Governor in
Council. The executive branch cannot be
deprived of the right to resort to its
staff, to departmental perscnnel concerned’
with the subject matter, and above all the
comments ‘and advice of ministerial members
of the Council who are by virtue of their
office concerned with the policy issues
arising by reason of the petition whether
thosé policies be ecaonomic; political,
commercial or of some other nature.
Paliament might otherwise ordain, but in s.
64 no such limitation has been imposed on
the Governor in Council in the ‘adcption of
the procedures for the hearing of petitions
under subs. (l).
* K Y * %*

Under s. 64 the Cabiret, 'as’” the executive
branch of government, was exercising the
power delegated Dy Parliament to determine
the appropriate tariffs £for the telephone
services of Bell Canada. In so doing the
Cabinet, unless otherwise directed in the
enabling statute, must be free to consult
all sources which Parliament itself might
consult had it retained this function. -This
is clearly so in those instances where the
council acts on its own initiative as it is
authorized and reguired to do by the same
subsection. There 1is no indication in
subs. (1) that a different interpretation
comes into play upon the exercise of the
right of a party to petition the Governor in
Council to exercise this same delegated
function or power. The wording adopted Dby
parliament. in my view makes this clear. The
Covernor in Council may act "at any time.”
The guidelines mandated by Parliament in the
case of the C.R.T.C. are not repeated
axpressly or by implication in s. 64. The



function applies to broad, quasi-legislative
orders of the Commission as well as to

inter-party decisions. In short,. the
discretion .of the Governor in Council is
complete  provided. . 'he . observes . the

jurisdictional boundaries of s. 64(1).

Strangély, Hfs'Lofdshiﬁfthéﬁvwéht_od tb chéradtérize the
Cabinet's ?owéts under Seéﬁion:Eéiés 'ﬂ.;ie§islati§éfaction in
its purest form where the subject?matﬁer'is_;ﬁe_fikihg'pf rates
for a publici'utility _sdchf'as 'a; Eéieéhohe ”systemffll4 His
Lordship thought_giving ndﬁi¢§]to{éver96ne_pdtentiaily_affected
by  such raﬁéQhéking:”bbwét_ wéuld“ begfimprégtiéa;'_for the
Cabinet, ll4a and this tdd'Qés félévanﬁ'in minimiéing;the content
of the Procedural féitnes§ufequiréd”i5:the'cabihét*;.dgcision.

Estey J. recdgnizedllSchét'the Obligétidn'to comply with
natural Justice does not ha§e to be imposed specifically hy
statute, but will generally be implied by the courts, who will
also have to:deterﬁihéfthé contenﬁ'éflsu¢ﬁ implied ‘procedural
requirements.ll6 o The fact _ﬁhat a broad - (cr, indeed,
untrammelled) discretionary pQWer_“dbes._not"- with respect to
Estey J. - necéséarily_haye'aﬁy effect:oh the QUty to.adopt a
fair procedure in exefciéihq tHe.disC:etionary power. After all,
the discretion gcés_tonthé;méfiﬁs of the decisiddg'not te  the
procedure by whiéh'it_is :eached} 'NeVertheless, Estey J. kept
coming hLack .to_'this' point in reéching 'his ‘Judgmént that no

. L _ 11~
crocedural unfairness had cccurred.tl7, ll7a



(b} The Gray Line Case

4 different approach was reocently taken oy tne Suprene

Court of 3ritish Columbia in Grav Line of Victoria Ltd. v.
Epabot,lls Again, an appeal was involved to CaSinet from a
licensing body; in thig case, the !oter Carrier Commission for
licences jfe} nerakte .- sight-seeing services.. . The
LLieutenant-Covernor in Council (or a'comhittee thereof) allowed
the appeal and granted the licences. A group of- bbjcctors
zpplied for dJudicial review of the Cabinet's decision on twe
grounds. The first attack dealt with the fact that new evidence
had been led on the appeal, contrary to the publishéd rules
governing such appeals, Chief Justice McEachern cléérly
assertedlld the power of the courts to review the procedure used
by the Cabinet in exercising ﬁhe appellate function delégated to
it by the Legislature, Unlike in the Inuit Taparisat case, he
did not even suggest that the fact the Cabinet was involved could
either precitude judicial review of the delgated power or affected
the content of the duty to be fair. On the facts, however, the
Chief Justice held2C that thers was no uﬁfairness inveolved in
the oprocedure used because all parties adduced new evidence, and

21l were represented by Counsel who could answer the points rade

On the second point also dealing with natural jJustice,
Chief Justice IlcEachern struck dewn the orders-in-council
implementing the Cabinet's decisicn on  the appeal. Thege

fxecutive Council, but
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in fact the appeal had been heard by only scme nmembers thereof.,
His Lordship stated that:121

...[t]lhe matter may be summarized by saying that
in the discharge of its appellate Jjurisdiction
natural justice and fairness recuires [sic]. the
real decision to be made only by & maijority of
the members who hear the rparties. if there is a..
hearing. “here there is no hearing, the real
decision may only be made by a majority of those
members of the Executive Council who consider the
submnissions of the parties and who give the
parties the requ1red orportunlty to respond to
adverse subnmissions, etc.

Accordingly, His Lordship quashed the orders~in-council, and this
case provides an example of judicial review of a Cabinet decision

for a breach of the principles of natural justice (or fairness).

C. THEORETICALLY IMCORRECT ATTEMPTS TO MAKE THE DUTY TO.BE FAIR

APPLY TO THE MERITS OF'A DECISION

The .ﬁhrase..ﬁdﬁty td .be faif" rnay giQe risé £o
mis-underéténding becausé it does not cleariy refer to procedurai
insteaa of subétantive féirness. Its derivatidh, however, from
the principles of natural justicelZ2Z2 necéssarily links it to
guestions of fair .procedure. The obligation for a statutory
delecate to adopt a Eéir prdgedure goes.to the very terms of the
cower granted to him, and a breach of the duty to adopt a fair
procedure goeé to the very terms of the power granted to him, and
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the akccnce of a specific appellate power created by statﬁte, the
courts themselves have no jurisdiction to review the substantive
fairness or any other aspect of the merits of a Cdelegate’s
actions.}24  In other words, the distinction between judicial
review and an appeal (cf whatever hreadthl25) clearly endures
notwithstanding the development of the duty to be fair.

Of course, certzin substantive (as oppecsed to procedural)
errors may sometimes also nullify a decision taxen by a statutory
delegate. For example, the Legislature is generally presumed to
have implicitly limited all delegated discretiocnary powers within
thae realrm of reascnableness.l26 accordingly, an cucnreasonable

exercise of delegated power127 will be ultra vires, and therefore

cacable of judicial review (though not of an agpeal unless one is
specifically craated). Similérly, all statutory delegates  are
assumed to be under an otligation to act in good faith, and for
no ulterior purpose,128 nct - to act upon irrelevant
considerations,l29 and not to ignore relevant ones. 130 aAll of
these are implied substantive limitations which go to the ambit
of the power granted by the legislative branch to its delegate.

~

Any breach of

r

hese substantive limitations will render the

delegate's action ultra vires, and give rise to judicial review

-

(but not necessarily to an appeal).

To some extent, it may be possible to characterize all of

these substantive limitaticns cn the delegate's jurisdiction as a
duty to be falr, although necne of then éeal with procedural



matters. It is confusing te include these implied jurisdictional
‘limitations on a delegate's powers under the rubric of the "duty
to be fair", because of the tendency to widen the use of that
phrase even further to refer to the merits of the case before the
delegats. for example, Professor David Mullan has noted four
recent cases whera the courts may have dverstepped their review
powers to interfere with a delegate's discretion solely because
they found it "unfair" on the merits.l3l gJudicial re&iew is not
an appeal on the merits, and it is dangercus constitutionally for
the courts to arrogate to. themselves appellate powers which the
legislative branch has not given to them.l32

It may be difficult to distinguish the substance or
merits of an delegate's dec;sion trom procedural limitations
which -Administrative Law has implied to circumscribe the ambit of
power assumed to have ©been granted by the Legislature.133
Conversely, the temptation on the courts to interfere with. the
merits of an administrative decision may indicate that the
legislative branch should take considerably more care in defining
the relevant factors to be considered by its delegates when
exercising the discretiohs granted to them, the procedures to be
followed, and the need for an appeal (including determining to

whom the appeal should lie, and the nature of it).



D. THE RELATIONSHIP BRBETWEEN TEE DUTY S0 DBE FAIR 2D TUE

"pRINCIPLES OF FUNDAMENTAL JUSTICE" CONTAINED IN SECTICH 7 C0r TIE

CHARTER OF RIGHTS AMND LIBERTIES

mhe "substantive fairness" preoblem way also now arise
under section 7 c¢©f the Canadian Charter of Richts and
Liberties, which provides as follows: 134

Tveryone has the right to life, liberty_.and

security of the person and the rights not to ba

deprived thereof except in accceordance with the
srinciple of fundamental justice.

This phrase is. borrowed £rom the earlier Canadian- BRill ol
Rights,l35 and undoubtedly was intended to elevate the vprocedural
aspects of natural justice to constitutional status in any
matters dealing witn life, iiberty andg . ﬁhe security of the
persen. Indeed, one of the fecderal Covernment's legal advisdrs
s testified to the Joint Parliamentary Committee during its
hearings on the Constitutional package°l36 Nevertheless, there
are at least two reasons to suspect that the reference in section
7 to the “principles of fundamental justice"” may rizen into a

izlation

(14

cubsktantive limitation on the content of rparent le
which can be enacted, as well to provide a method to scrutinize

the merits of a delecgate's decision.



First, the very words used 1in secticn 7 are not
restricted to procedural matters, but are equally  capable of
referring to substantive circumstances in . which it would be
ffundamentally unjust" to deprive someone of life, liberty or
security of the person. Indeed, to insists upon restricting this
phrase - to procedural gquestions - would largely nullify the
constitutional protection accorded  to- life, liberty and the
security of the person, because it would imply that all of these
coculd be extinguished provzded a proper orocedure was followed
For example, suppose that Darllament passes a law statlng that
"Mr. ¥ shall be exccuted tomorrow at twelve noon", and further
provides that Mr, X shall be informed of this law (after
enactmentl36y, ang given the opportunity to say anything he likes
about his prospective demise. - tlere procedural fairness in this
context will be meaningless, because there is no discretion
granted under the law to alter 1its application in 1light of
anything Mr. X may say at his "hearing". Undoubtedly, the
principles of natural Jjustice apply to the delegate upon whom -
Parliament has -imposed the duty to execute Mr. X: Cooper v.

=

lJandsworth Board of Works;137 but the requirement for a fair

hearing 1i1s litt guarantee that "fundamental Jjustice!" will be
done to Mr, x.138 Faced with a patently unjust law, perhaps
preremptory and not discretionary in its aprlication, what

trike deown the

n

Canadian court will not be screly tempted to



substance of the law on the strength of the reference in section
7 to “fundamehfal justice"?

Secondly, it is relevant to ‘note that this has been
precisely the experience of ;he United States courts in
construing the Fifth and Fourteenth Amendments te  their
Constitution, which provide that:

no person shall ... be derived of life, liberty,

or property, without due process of law ...

and
...nor shall any State deprive any person of

life, liberty of property, without due process of

law ...
Even though the literal wording of the U.S. versicn 1is much
weaker than the reference tb the ‘"principles of fundamental
justice" contained in section 7 of our Charter, the U.S courts
have interpreted these two amendments to reguire not only
procedural fairness, but also "supbstantive due process”® in
certain circumstances,l3? In other words, the substance of
legislation has been struck down by courts where it is unfair.
This could, it is submitted, become the case in Canada; and the
Canadian court will also be tempted to look at the merits of
discretionary decisions taken by statutory delegates, as well as
the content of the legislation itself.

Finally, on a different point, note that section 7 of the

Charter at its very narrowest interpretation not cnly



specifically ’‘imports procedural fairness into any éecision
affecting life, liberty and the security of the rerson, it also
eliminates the sovereignty of the legislative branch cxpressly to
ocust the principles of natural justice, at least so far as any
question  of life, liberty and the security of the ‘person  is

involved; and any attempt :o do so will be vnconstitutional.

E. THE EFFECT OF A BREACH OF THE DUTY TO RE FAIR

Hotwithstanding heretical dicta to the contrary,140 the
effect of a breach of natural jutice (or of the duty to be fair)
is to render the decision void, not voidable, and therefore not
frotected by most privative clauses. The following explanaticon
demonstrates the theoretical and practical importance c¢f this
statement.

‘Virtually all of Administrative Law depends upon two
maxims: (1) Parliament is sovereign; and (ii) a delegate to whom
Parliament has granted powers must act strictly within his-
jurisdiction, and the courts will determine whether his actions

are ultra vires,

Mow, a  delegate’s jurisdiction " may = depend - upon
certain preliminary or c¢ollsteral matters, Thus, in &nisminic
v. Foreian Compensation Commission, 141 the Commission was bound -

to ceonsider a claim for compensation filed by a arty whose

a3

property was sequestrated Dy the Egypntian Government after Suez, .



arty's successor—-in-title., Entertaining a claim from scrone who

e

T

Qi
-
Q.
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ot meet those conditions would clearly have been ultra vires
the power or ijurisdiction granted to the Commission by
Parliament. Conversely, refusing even to receive a claim for a
nerson who did meet these cenditions would also have rkeen ultra

[n]

vires. Similerily, in Bell wv. Cntario {luman  RPights

Commission,l42 the Commission could only hear complaints of.

disc¢rimination relating to the rental of self~contained
residential premises. The questicn whether particular premises
were self-contained is obviously a jurisdictional one. 2gain, if
Parliament gives the delegate power to make a park, it is ultra
vires for the delegate to try to use that pcwer to build a
highway. 411 of these are axamples of what wmay be called
substantive ultra vires. |

tven 1f the delegate 1is acting substantively within the
subject matter granted to him by Parliament (i.e., has correctly
decided any preliminary or collateral peoint, or is in Zfact
exercising the power granted to him), his acticns may

nevertheless be ultra vires 1if he commits any of the Zollowing

errcrs:
(1) breaches the principle of natural Jjustice or the
duty to be proceédurally fair, 143
(ii) considers irrelevant evidence, 144
(111) ignores relevant evidenca, 145

(iv) acts for an improrer gfurpeose cor cut of malice, 145



In cach of these cases, the delegate does have jurisdiéiton to
commence nis action, to deal with the matter, but stens outside
of his Jjurisdiction by committing one of the errors listed
above, His decision is clearly subject to judicial-review. Now,
with one exception,l47 the only theoretical bkasis upon which the
superior. courts are entitled to review the Clecality of a
delegate's action 1s based upon their inherent power to keep
inferior tribunals within their respective jurisdictions.. The
concept of Jjurisdiction thus. underlies these four grounds for
judicial review every bit as much as .it underlies review of other
substantive ultra . vires actions vy . a delegate of the
Legislature. The unstated premise, of course, is that Parliament
never intended its delegate to act contrary to natural Jjustice,
or to consider irrelevant evidence, or to ignore relevant
evidence, or to act malicicusly or in ktad faith, or unreasonably
of course Parliament's sovereignty means that_ it would
theoretically permit its delegates to act in any of these ways,
and the courts would have to give effect to such specific
legislative commandment. But the Legislature rarely does this
and the courts continue to construe legislation and other
90wersl43) on the assumption that these four reguirements must be
complied with in oxrder for the delegate's action fo be valid. In
short, these reguirements go to the substantive jurisdictien of
the delegate, and must do so to authorize the courts to interiere

vae adrministrative action.

b

with any such defect



It is true that - for example - 2 bruach. cf the
princivles of natural justice appears to be merely 2 procedural
error, committed after the delegate has validly cammenced nis
exercise of the power which Parliament has granted to him. But
it would be incorrect to assume that such a procedural error is
somehow loss important or less substantive than a clear attempt
by the delegate to do something completely unrelated to the power
granted by Parliament (e.g., to build a highway instead of a
park). Feor more than a century, the assumpticn has been that
Parliament intends the procedural reduirements of natural justice
to be observed by certain delegates, as part and parcel of the
sower granted to them; any cdefault renders the decision void,l4?
tior is it possible to say that such a decision is voidable, If
it were, wnhat would entitle Ehe courts to intervene to correct
it? Sor the decision would - on the veoidable assumption - lie
within the jurisdiction of the delegate, would not be ultra
vires. OFf course such an error undoubtedly constitutes an error
of lawt39 whieh could be corrected by the court uncer it
anomalous power to grant certiorari to correct even errors of law
not going to jurisdiction. But this power O correct errors of
law clearly is not available 1if there 1is a& privative clause
depriving the courts of their inherent power to review decisions
of such a delecate made within his Jjurisdicticn. VYet the courts
have consistently neld that privative clauses do not protect

"declsions” whicn ars made outside of th delecate's



jurisdiction, becguse such decisions are voi@ (not voidable), and
therefore are not "decisicns".151 Nor is it difficult to find
such cases involving breaches__gf natural justice, improper
consideration of the evidence,__o:_”mélic¢, - Hone of these
cases could have avoided the clea::wo:ds gf a §riyative clause iﬁ
the decision involved_were_merely.voida;le ins;ead_of.being void,
because then_there_woqld have:been_; "decision" protected by the_
privative clause. It must be concluded, therefore, that the rule
a breach of natural justice renders the decision void is of high
ccnstitutiona; imoortance( and must not be permitted to be eroded.

-

by loose dicta in cases where there is no privative clause.l52
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The U.S5, Federal Administrative Procedure Act, S5 U.S
str

A discretionary power is one where the legislative branch
has granted the delegate power to exercise his discration
to do (or not do) certain things or te choose among a
number of alternatives. . Not all delegated powers are
discretionary; for example, some are duties. Similarily,
some powers involve the promulgation of @ delegated
legislation of general applicability, instead of decisions
in individual cases. . Finally, not all discretionary powers
can be classified as ‘"quasi-judicial® under the  old
classification of functions: some are "merely
administrative™.

(1863) 143 E.R. 414,

Difficulties arise in  determining what constitutes
"legislation" and "delegated legislation”. For example,
not all orders-in-council are legislative in nature. Nor
are all Acts of Parliament of general application.
Similarly, land-use by~laws passed by municipalities are
legislative in form but sufficiently quasi-judicial in
nature that judicial review has frequently issued to strike
down such bylaws enacted contrary to the principles of
natural justice: see Campeau (No. 1} and (No. 2}, supra,
note 5, As a result, the importance of "legislative®
functions may give rise to as many characterization
problems as the dichotomy betwsen guasi-judicial and
administrative functions.

Or the GCovernor-in-Council, or the Executive Council, or
any other group or committee closely related to what we
know as the Cabinet.

Or has been printed by the Queen's Printer, and therefore
is presumed to be an Act: The Alberta Evidence Act, R.S5.A,
1980, c. a=21, ss. 29, 33.

S.Q. 1977; s. 94,

8.C. 1974-75, c. 33, s. 254(2),

R.S.A. 1981, s. 254(2).
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Supra, note 90,

(1982) 20 Alta. L.R. {2d) 78 {c 0.B.A. )

(1972] 1 W.L.R. 1373, {1972] 3 All. E.R. 1019 (Ch.).

'As 1is done by-the:Joint'Commlttee-of the Senate and House
of Commons on Regulations and other Statutory Instruments,
whose preceedings are well worth reading. - Not all
provincial Legislatures have such standing committees to

review how their powers have in- fact been used by their

delegates.

As well as to certaln non- dlscretlonary powers. See notes
92 and 33, supra. : :

For - some  unknown reason, the Canadian practice favours
delegation to the Cabinet, and (unlike the British
practice) not to a'particular'Minister. In principle, the
distinction should make no difference to the amendability
of the delegate to jud1c1al rev1ew.

Not to be confused with Parllament or the- Leglslatures.

The "distiction "is important because only the latter bodies
are "sovereign" whereas the Executive GCovernment has no
autgnomous power apart from statutory delegation to it or
the narrow ramnants of the Royal Prerogative. - :
(1981) 115 D.L.R. (3d) 1 (S.C.C.).

R.S.C. 1980, <. N-17. _ _

(1979] 1 F.C. 213; 87 D.L.R. (3d4) 26.

(1979] 1 F.C. 710; 95 D.L.R. (36) 6657 24 N.R. 361.

Supra, note 106, at p. 9.

Ibid., at pp. 9 - 11, and pp. 18 - 19.

Note that later in his judgment, Estey J. asserts  the right
of the <c¢ourts to review the Cabinet's exercise of the
powergranted to it by Parliament, even where no condition

precedent 1s involved: "...the Court must fall back upon
the basic Jjurisdicticnal supervisory role and in so doing
construe the statute to determine whether the

Governor—-in—-Council has performed it functions within the
boundary of the parliamentary grant and 1in accordance with
the terms of the parliamentary mandate." See p. 19, ibid.

Ibid., at p., 8.
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Ibid., at p. 15 and p. 16.

Ibid.,, at p. 15; and see also pp. 18-19, where Estey J.
consideraed the Batas case and concluded that:

", ..[ilt is clear that the orders in question Iin Bates
and the case 4t bar were legislative in nature and I
adopt the reasoning of Megarry J. to the effect that no
hearing is required in such case. I realize, however,
that the dividing line between . legislative and
administrative functions is not always easy to draw: see
Essex County Council v. Minister of Housing, (1967) 66
L.G.R. 23. : : S :

The answer is not to be found in continuing the ‘search
for words that will clearly and invariably differentiate
between judicial and administrative on the one hand, or
administrative and legislative on the other. It may be
said that the use of the fairness principles as  in
Nicholson, supra, will obviate the need for the

distinction in instances where the tribunal or agency is
dischargng.a function with reference to scmething akin to
a 1lis or where the  agency may be described as an
®investigative body" as in the Selvarajan case, supra.
Where however, the executive branch has been assigned a
function performable in the past oy the Legislature
itself and where the res or subject-matter is not an
individual concern or a right unigue to the petitioner or
appellant, different -considerations may be thought to
arise. The Ffact that the function has been assigned as
here to a tier of agncies (the CRTC in the firxrst instance
and the Governor in Concil in the second) dces not, in
may view, alter the political science pathology of the
case. In such a circumstance the Court must fall back
upon the basic jurisdictional supervisory role and in so
doing construe the statute to determine whether the
Governor in Council has performed its functions within
the boundary of the parliamentary grant and in accordance
with the terms of the parliamentary mandate.

ibid., p. 17.

Ibid.

For exanmnple, -immediately after noting: that the duty to
observe procedural £airness will generally be implied by

the courts, Estey J. noted (at p. 17 ) that:

.[ulnder s. 64 the Cabinet, as the executive branch of
Government, was exercising the power delegated =%
Sarliament to determine the appropriate tariffs for the
telephone services of Bell Canada, In so- doing the

Cabinet, unless otherwise directed in the enabling
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statute, must be free to consult all sources which
Parliament itself might consult had 1t retained ¢this
function -.... The wording adopted by Parliament in my
view makes this clear. The Governor. in Council may act
"at any time", He may vary or rescind any order,
decision, rule or regulation. "in his discretion". The
guidelines mandated by Parliament in the case of the CRTC
are not: repeated expressly or by implication in s. 64
(giving ‘the -appeal to Cabinet].. . The function applies to
‘broad, quasi-legislative orders of the Commission as well
as to-inter-party decisions. 1In short, the. discretion of
the Governor in Council is ¢omplete provided he observes
the jurisdictional boundarles of s. 64.

fEmphaSLS added.]

Note -also astey-:J;’s - reluctance - to - ‘comment . on - the
desirability of Parliament granting "political" appeals to
Cabinet, and his reference to the recommendation of the Law
Reform Commission. of Canada that such appeals. should be
abolished, except in the case of the equivalent of the
exercise of the prerogative of mercy or a decision. based on
humanitarian - grounds. .- See Working Paper 25, 1980,

"Independent Administration Agencies™, esp. pp. 87-89.

[(1981] 2 W.W.R. 635;- . The case is  also. ré?orted
subsequently, but:on a different Hpoint (dealing. with
sect*on 96 of the B.N.A., Act, 1867).

Ibld., at Dp 641 2,
Ibid., at p. 642..

1bid., at p. 646.

See Part I-above.
See Part V below.: -

See D.P. ‘Jones, ”Disdretionary Refusal of Judicial Review
in Administrative Law", (1981) 19 Alta. L. Rev. 483, esp.
at pp. 485-487.

The word "appeal" does not connote any particular meaning,
and in a particular context may mean an appeal de novo, an
appeal on  questions. of law. or jurisdiction, or. (less
frequently) a review of the record of the initial decisicn.

See H.W.R. Wade's Administrative Law, 4th ea;,_ at pp.

-for-a discussion of the availability of judicial review on

the ground of unreasonableness.
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Sed gquaere whether the same rule should apply to
unreasonable parent legislation. ‘

See Roncarelli v. Duplessis, [1959] S.C.R. 120; Cémpggg

Corporation v. Council of City of Calgary (No.l), (1979} 7

Alta. L. Rev. (2d) 294 (Alta.S.C. A.D.); Padfield w,.
Minister of Agriculture, etc., [1968] 2 W.L.R. 294 (H.L.].

See Padfield, supra, note 128; Dallinga v. City of Calgary,
(1976) 62 D.L.R. ({3d) 433 (Alta.S.C. A.D.); Smith and

"Rhuland v. The Queen, {19531 2 S.C.R. 95.

Which may only really be the reverse of acting on
irrelevant evidence, "unreasonableness" or lack of evidence
as grounds for judiclal review.

David J. Mullan, "atural Justice and @ Fairness -
Substantive as Well as Procedural Standards for the Review
af Administative Decision-Making?"™, (1982) 27 McGill L.J.
250. The four cases are: (i) R. v. Barnsley Metropolitan

"Borough Council, ex parte Hook; ([1976] 1 W.L.R. 1052 (Eng.

C.A.): (ii) H.T.V. Ltd. v. Price Commission, [(1976] I.C.R.
170, (1976) 5.J. 298 {C.A.J; (ili) Daganavasi v. Ministerx
of Immigration, [1980] 2 N.,Z2.L.R. 130 (C.A.); (iv) Minister

of Immigration and Ethnic Affairs, (1980) 31 A.L.R. 666

(F.C. Aust.).

See D.P. Jones, "A Constitutionally Guaranteed Role for the
Courts"™, (1979) 57 Can. Bar Rev, 669.

See Mullan, supra, note 13l.

Contained in the Constitution Act, 1982, which is Schedule
B to the Canada Act, 1982 passed by the Parliament of the
United Kingdon, and proclaimed in Ottawa con April 17,
1982. [Emphasis added.].

R.S5.C. 1970, App. III. Section 2(e) of the Canadian Bill
of Rights stated that no law of Canada shall be construed
or applied so as to ... (e) deprive a person of the richt
to a fair hearing in accordance with the principles of
fundamental justice for the determination of his rights and
obligations™. This reference to the ‘“principles: . of
fundamental Jjustice™ is clearly procedural, See Chief
Justice Fauteux's comments on this point in Duke v.  The
Queen, {1972] S.C.R. 917, 923. ©Note further that secticn 7
oF the new Charter in fact corresponds to section l{a) -

and not to section 2(e) ~ of the Canadian Bill of Rights.
Section 1 reccgnizes and continues the existence of certain
human rights and fundamental £reedoms, including "L..{a)

rhe right of the individual to life, liberty, security of
the peron and enjcyment of property, and the right not to




136

137,

138,

139,

141
142

143

144

145

- 44 -

be deprived thereof except by due process of law". This
reference to "due process" 1s (apart from the American
concept of substantive due process) procedural in nature.
Wevertheless, the substitution; scee note 139 infra) of
"principles of fundamental justice" for “"due process" in
section 7. of the Charter -opens ' up . the question - of
substantlve justlce now. belng protected ' '

See the testimeny of Dr. _Strayer, Mlnutes of proceedlngs
and Evidence of the Special Joint Committee of the. Senate
and House of Commons on the LOﬂStltUtlon of Canada, Issue
No. 46, at pp. 32-33. - .

Supra, note 92,

See Julius H., Grey's comment ‘on "Can Fairness be
Effective?", (1982) 27 McGill L.J. 360 for a good
consideration’ of the ‘éxtent  to which requlrements of
procedural " fairness ‘ensure sSubstantive justlce on the
merlts ' [ -

See Gerald Gunther, Constitutional Law, 10th ed. 1980, The
Foundation Press, Inc., . HMineola, N.Y¥., gsp. ¢. 9., and

‘Lawrence H. Tribe, American Constitutional Law, 1978, The

Foundation Press, Inc., Mineola, N.Y., esp. chapters 8, 10,

See Harelkin v. The University of Regina, [1979] 2 S.C.=R.
56l per Beetz J.; and the dicta of Kerans J. in
Bridgeland-Riverside case, (1982), 19 Alta. L.R. (2d) 361
(CAA!)!

(1969 2 W.L.R. 163 (H.L.). _
(1971) 18 DoLeRc. (3d) l (S_IIQC..C.v)'n.

See, e.g9., Alliance des professeurs catholigues de Montréal
v. Commission des relations ouvriéres du Québec, [1953] 2
S.C.R, 140; Ridge v. Baldwin, [1964] A.C. 40 (F.L.); Cooper
v. Wandsworth Board of Works, (1863) 143 E.R. 4l4.

Smith and Rhuland v. The Queen, {1953] 2 S.C.R. 95;
Padfield v. Minsiter of Agriculture, eté¢,., [1968] 2 W.R.L.
924 {(H.L.); Dallinga v. City of Calgary, (1976) 62 D.L.R.
{34) 433 (alta.5.C. A.C.).

Supra, note_l3UlJ
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Roncarelli v, Duplessis, [1959] S.C.R. 120; Campeau
Corporation v. Council of City of Calgarv (Neo,l), (1979) 7
Alta, L.R. (2d4) 294 (Alza. S.C. A.D.); ci. tne Padfield

case, subra note l44

Error of law on the face ©f the record, even though the
error does not go to the delegate's jurisdiction. For an
excellent historical explanaticn of its anomaly, see. R.
v. Norhtunberland Compensation Appeal Tribunal ex. o. Shaw,

{l9s52] 1 X.B3. 338, [l9s52] L All E.R. 122 (C.A., c<¢f. Lorxd

Reid's judgment in anisminic, supra note 141,

Including celeagatsad laegislaion such as rules and
regulations, as well as delegated discretionary powers and
duties.

Otherwise the dJdecision in Cooper v. Wandsworth Board of
Works, supra n. 143 would have been opposite, tor the
demoilition order thers would have been valid and thersfore
a complete defence to the action in trespass (which 1Is not
a discretionary remedy). See Hd.W.R. Wade, "Unlawful
adminisrrative Action: Vold or Voidable?" Part I atc (1967)
83 L.Q. Rev. 499; Part II at (l968) 84 L.Q.Rev. 93; Wade's
Administrative Law {(4th ed. LS77) esp. at pp. 296-301 and
op. 447-450. Cf£. Duravappah v. Fernando, [1967] 2 a.C. 337
(P.C. )

Because a bresach of the principles of natural justice, or
of the duty to be fair, obviously is an errcr of procedure.

See, e.g., Anisminic, supra n. 14l; Bell, supra note 142;
Toronto Newspaper Gulld wv. Globe Printing Co,, ([1953] 3
D.L.R. 58l (S8.C.C.), C£. Pringle v, rraser, (13972) 126
C.L.R. (34) 28 (8.C.C.);

Such as Harelkin and Bridgeland, supra, note 140.






