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JUDILCTAL REVIEW: INSTITUTION AND BACKGROUND

THE EXPERIENCE CF ENGLAND AND WALES

The courts in England and Wales exercise judicial review of the
actions of a highly-centralised administration serving 2 population of
’ : H ' 1 m e . :

around 20 million people. I'hey are not,any more than the courts in
Scotland and Northern Ireland, competent %o question the validity of

) : o 2., . o . S
primary legislation; they have acquired relatively little legislative
endorsemant of the sxtent to which they review the activities of
central, local and other public officials and agencles; and they are
often reminded of their constitutional vulnerapility, as in Lord
Devlin's warning that "judicial interference with the executive cannot

~ ; . o _ S s 3
for long very greatly exceed what Whitehall will accept.’

One of the ironies of the last twenty years is that increased Judicial
assertiveness in administrative matters - reflected in such cases as

o e oL . . o , . 4
Padfield v Minister of Agriculturs, Fisheries and Food, Congreve v

i 5 : . .
Home Office,” Secretary of State for Fducation and Science v Tameside

o~

, . R < . . - .
Metropolitan Borough Council,  and Bromley London Borough v Greater

London Council? ~ has coincided with a consistent rejection by some
officialé and politicians of any extension of judicial control into
somcalledA”political” matters., Discussions of the pros and cons of a
B8Lll of Rights have been bedevilled by the fear that such an instrument
"would risk compromising the nacessary independence and impartiality of

1,
iy
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the judiclary by requiring the judges To work in a mors political arena”

hesitation about judicial review of Scottish and Welsh lagislation

. N o s 9 A .
affected the debates on devolution; proposals for a new type of

devolution for Northern Ireland have been couplad with an avoidance of

-

c

Judicial revisw; and distrust of the judges as arbiters of sensitive

. ) . . s . S Ll
issues 15 evident in such fields as parliamentary privilege, govern—
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mental .e;ecr‘ecy]‘2 and even public order.l The judges themselves are

{)

acutely aware of such sentiments, and they sometimes expressly disavow
any intention to stray beyond the traditional limits of judicial review

of administrative action.

The wariness of the judges is seen in the three recent decisions of

considerable importance. In Inland Revenue Commissioners v National

Federation of Self-Employed and Small Businesses Ltd., Lord Roskill in

the House of Lords smphasized how important it is "that the courts do

not by use or misuse of the weapon of judicial reviesw cross that clear

boundary between what is administration, whether it be good of bad

administration, and what is an unlawful performance of the statutory
14

duty by a body charged with the performance of that duty"™ '; in Bromley

Londen Berough Council v Greater London Council, Oliver L.J. in the

Court of Appeal admitted that "it behoves the court toc be very wary

135

indeed of interfering with an exercise of discretion by an elected body"
and Lord Diplock in the House of Lords went out of his way emphatically
te deny that their Lordships were concerned with anything more than

the legality of the G.L.C. action in reducing bus and tube fares in

Greater I_,cn'ldon;]'6 and in Chief Constable of the North Wales Police v
Evans, the limits of judicial review were stressed in the House of
Lords by Lord Hailshaml7 and by Lord Brightman.l8 From time to time
counsel may be Tempted to remind judges of their limited jurisdiction,
though the suggestion in one case that if the cou;t intervened "it would
not be long before the powers of the court would be called in question”
was interprsted by Lord Denning as perhaps "only a piece of advocate's
licence." Qutside court the Jjudiclary is frequently taken to task

P

for alleged excess of jurisdiction on its own part.

The variety of subject-matter coming before the courts in the sxercise
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of judicial review, however, suggests that there is still ample
opportunity for litigants and their advisers and the judges themselves
to adapt the principles of review to new demands and in response to new
Inevitably there are 'pockets" of subject-matter which, at
least for a few years, arise time after time in the courts. These gresently
include immigration, amid controversy as to the desirability of estabe

C o . . 21 . . »
lishing a formal right of appeal to the courts ; administrative action
under the Heousing (Homeless Persons) Act 1977, a stabtute which operates

. . . . , 22
in another controversial. and sensitive area of decision-making ; and
various aspects of criminal procedure at the level of magistrates’

23 : , . sl
courts. . A recent example of a series of cases is provided by

challenges to coroners' verdicts or rulings: in R v Hammersmith Coroner,

-

24 \ \ .
Ex.p. Peach the Court of Appeal overruled the corcner on the question

[l

of whether a jury was required and in R v West Yorkshire Coroner, Ex.p.

Smith25 the Court of: Appeal questioned the coroner's decision not to

nold an inquest into the death of a young nurse in Saudl Arabia.

Many of the cases, sven in familiar subject-matter, raise new and often

unexpected issues. The Comamission for Racial Equality has only recently

lost a drawn-out struggle over a proposed investigation of the housing

policy of Hillingdon London Borough Council as to immigrants arriving
- . 26 .

at Heathrow airport, and the decision of the House of Lords touched

intar alia on the audli alteram gartem rule of natural justics. In ftwo

cases heard in 1981 the Court of Apvsal was ohliged to ceonsider
difficult and elusive factors underlying police discretion in the

]

context of public order, the first concerned with grocessions and

. s . iy ) . 27

the second with nen-violent protest on private property. An area
where interventiocon by the courts can be unusually controversial is that
of constituency boundaries, but this has not deterred members of the

~

Labour Party from instituting legal preccsedings in August 1982 to
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prevent the Boundary Commissicners for England from presenting their
latest recommendationsto the Home Secretary.28 As 1if to inject even
the Falklands events into judicial review, litigation arose in the
summer of 1382 on the claim that a subsidiary company of an American
cerporation had lost a valuable contract with the Severn-Trent Water
Authority because cf dislike of the policy of the United States in the

early stages of the South Atlantic conflict,gg

To equip them for the vagaries and contorticns of judicial review, the
courts have had little direct assistance from Parliament. There has
been ne burst of legislation and institutional change akin to-the
_imaginative developments in Australia undertaken in the wake of Kerr,
of Bland, and of Ellicott.ao Actual and proposed developments elsewnsre
- have nonetheless encouraged a greater readiness on the part of English
lawyers to evaluate the experience of other jurisdictions both in case-
law and in other aspects of administrative law. This new awareness is
especially helpful in the evaluation of such areas as independent com-
plaints procedures, formal administrative adjudication, and subordinate
legislation, all of which are impeortant and complex subjects on their
own as well as influencing the scope of judicial review of adminis-

trative action.

The adoption of independent complaints procedures on the model of the
ombudsman dates from the events leading up to the Parliamentary
Commissioner Act 1967, and subsequent legislation has extended the
maodel to the National Health Service and to local government. The
L . , 31
gowers of the various ombudsmen are rarely considered by the courts
but there is little doubt that the courts stand to lose potential work

because of, first, the overlapping jurisdiction of the ombudsman32 and,

secondly, advantages of informality and low cost offered by the ombud-
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smen. An "outstanding example" of an interaction between investig-

ations by the Parliamentary Commissioner in the United Kingdom and
adjudication by the courts is seern in the TV licence case, Congreve v
s 22 . ) . .

Home Office™ , but such instances are uniikely to arise frequently.
What is becoming clearer each year is "that many problems of adminig—
trative law which are in the course of receiving judicial answers are
at the same time coming before the Ombudsman, thereto be answered for
nis own ourposes. For the time being ... parallel provisions exist,

: . . . 5
each having certain advantages and disadvantages relative to the othera”a

Formal administrative adjudication - if such a term is appropriate to
cover tribunals and inquiry procedures - is extremely extensive in the
United Kingdom and has been the subject of two official inguiries
resulting in reports which appeared fifty and twenty~five years ago

. 36, , T .
respectively.” Since the Franks Report appeared in 1957 the number of
tribunals has continued to grow, so much so that the "total number of
cases heard by tribunals in 1978 was six times the number of contested
civil cases that were disposed of at trial before the High Court and
. . (37 e _ .
County Courts. lhe use of public local inguiries, often as a pre-
liminary stage to Ministers' decisions on planning and compulsory
acquisition of land, continues widely; and the legal problems of so-
called "big public inquiries" into projects of environmental concer
prasent the courts with some of their most uncaomfortable issues 1in

oM . ag o . N

subsequent litigation. The decision of the House of Lords in the

9

-
welleknown case of Local Government Board v Arlidge™ which was decided

Just before the outbreak of the First World War in the context of
housing and public health, may be contrasted with the recent decision

of the House of Lords in Bushell v Secretary of State for the Environ-

40 . . . .
ment arising in the context of motorway developments: =ach demon-

strated, seventy years apart, the difficulty of applving the rules of



natural justice in areas of ministerial policy and decision-making.

From most tribunals sstablished by central government there is an
appeal on law to the courts, and this means that the jurisdiction to
review for error of law on the face of the record is nowadays confined
to fewer and fewer inferior courts and tribunals.41 The decisgion in
R v Crown Court at Knightsbridge, Ex.p. International Sporting Club

L2 42 . ; -
{London) Ltd. is a rare example of a general ruling on the scope of

error of law on the face of the record. Through appeal or review,
however, the courts frequently have to determine what is or is not a
question of law.43 From most ministerial decisions arrived ét after
an inquiry or hearing there is - subject to strict time—limits44 - a
gtatutory avenue of challenge in the courts, based on a formula
{originally introduced in the Housing Act 1930C) which encompasses what
has been desc¢riped as "statutory ultra vires”&B and may indeed have
produced an arsa of judicial review with its own remedy and its own
scope.46 The courts, then, are authorised by statute or otherwise to
exercise a measure of control in most areas of administrative adjud-
ication, but it is a jurisdiction that they wisely handle with care;
and a move towards closer judicial scrutiny of the merits of tribunal
and similar decisions would doubtless require express sanction from

. . . , 47
Parliament and orobably a new institutional structure.

Procedural regularity in tribunals and inquiries is protected by the

efforts of the courts (through the application of principles of natural

. , . 43 . ;

Justice or fairness ), by the adoption of procedural rules as a form
L e 49 , . ; .

of subordinate legisliation, and tharough the advisory and consultative

. . . 50 . . .
work of the Council on Tribunails, The Council on Tribunals was
created in 19582 under the terms of lsgislation following the Franks

Report, and its role in the context of formal administrative adjudica-
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tion is to a greafer or lesser extent performed by standing bodies in
New Zealand, Australia and the United States.Sl The existence of such
bodies and the concern to formulate procedural rules or codes serve to
remind us once again that the courts have in affect a residual
raesponsibility. In practice surprisingly few cases come befors the

English courts on issues of natural justice arising from the function-

ing of tribunalsu52

The English courts also have ro more than a regidual responsibility in
the area of subordinate legislation. Given the scale of subordinate

legislation and the continuing constitutional problems associated with

-
subordinate legislation,JJ this is at first sight surprising. The

challenging of local byelaws was, after all, once a regular source of
litigation in England; but the cases became a mere trickle after some
of the mere contentious subject-matter was transferred to national
legislation and after the adoption of "model" byelaws helped to bring
, . . ) . 54

some element of consistency into- local legislation. In central
government, despite a trenchant assertion by Lord Diplock of the

. L e . . 35 | , , , . .
avallability of judicial review, the cases have always tended to be
FTew; and it is significant that the Joint Committee on Statutory
Instruments is. expressly charged with the power to consider whether

. ‘ . 56
particular instruments are ultra wvires,

The variations in judicial responses - as to ombudsman procedures,
tribunals and inquiries, and subordinate legislation - underline the
difficulty of setting out the grounds of review (and even the remedias)
as if they were applicable across the board in the control or supervision
of administrative action. With specific refarence to the new "applic-

ation for judicial review'" in England and Wales, Lord Hailsham L.O.

recently commented: "Since the range of authorities, and the circum-
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stances of the use of their power, are almost infinitely various, it
is of course unwise to lay down rules for the application of the remedy
which appears to be of universal validity in every type of casen”57
This statement, although made with the rules of natural justice in mind,

is relevant in all areas of judicial review.

The Scope of Judicial Review

The apparently straightforward cases in administrative law often
conceal difficulf issues of statutory interpretation but add little to
the "general principles”" of the subject. In the House of Lords in 1980
the "reasonably incidental" rule was called into play in a case
involving a local scheme to provide free or assisted places at
independent schcols but it was not central to the decision.58 The
generzal principles, when they arise, may simply provide additional
illustrations of their application, whether in the area of procedural
requirements (with the troublesome mandatory/directory distinction)59
or in the area of '"fettering discretion" through delegation, policies,
contract and possibly estoppel.so In other cases the court may be
adapting or extending a well-established principle, as in a recent
case where the Divisional Court considered the requirements of natural
justice in relation to a policy on rate support grants adopted by the

. 5l
Minister.

The operation of estoppel in administrative law raises "a bundle of
s ) 62 , . . \
difficult lsgal issues," a3 we have been reminded in the belatedly-

reported case of Western Fish Products Ltd. v Penwith District Counci163

where the Court of Appeal purported to impose severe limits on the

—

. ) .
doctr1ne.6 In the later case of Rootkin v Kent County CounCLLGD,

which arose from a dispute over a child's entitlement to free bus
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travel to and from schocl, Lawbton L.J. declared that "it is a general
principle of law that the doctrine of estoppel cannot be used against
local authorities for the purpose of preventing them {rom using the
statutory discretion which an Act of Parliament requires them to useo”66
In effect the courts have signalled a ratreat from scme of the judicial
asserticns (notably Lord Denning's) in the past, ané it is by no means
clear that this is a goed thing. Professor Bradley has insisted that
"there must be a means of dealing with the mistakes that are bound to

occur and scmetimes cause hardship or injustice” and gone on to suggest

i ) o . 37
that legislation may now be reguired to allow 3 remedyv6

Meanwhile, as estoppel withers, natural justice Tlourishes -« sither in

traditional garb or enveloped in concepts of fairness or fair play,

The emergencs or re-emergence of '"fairness'" in the past fifteen years

has been noted and discussed in numerous cases and publications in

e s 58 —_ .

-several common law jurisdictions, with recognition that both natural

. ; . ) . 69 L .

Justice and fairness are variable in content and even the suggestion

" ’ - y .70

that {airness "need not be treated as confined to procedural matters.

Recent decisiong of the Court of Appeal of New Zealand demonstrate the

subtieties and surprises of natural justice with regard to environmental
) ys . L 71

matters and with regard %o the proceedings of a Royal Commission.

Both these cases raised issues of bias and predetermination as

; . -~ ) . 72
well as issues of the audi alteram partem ruls.

The strains of judicial review have of late been highlighted most of
all - at least in England and Wales - in the area of abuse of

discretion. Indeed, in one case McMeill J. « with reference to a
challenge tc budgetary actions taken by the Greater London Council -

commented that it is "a matter of real concern that the divisional

court, exercising the power of judicial review, was increasingly ...
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being used for political purposes superficially dressed up as points
of law." His Lordship, after pointing cut that a particular issue in
the case "was for the hallot box and not the court," added that the
"impropriety" of seeking to make political capital in the courts could
not be overmstressedo73 Shortly after McNeill J'sjudgement, the

74 .
Divisional Court in Pickwell v London Borough of Camden = declined to

hold that the council, in reaching a local settlement with manual
workers on strike, had'igneored reievant material, were guided by
improper motives, or acted in such & way as no reasonable council
could properly act." Likewise, some weeks before McNeill J's judgement,

the Divisional Court in R v Merseyside County Council, Ex p. Great

7
Universal Stores Ltd. 5 had upheld the exercise of discretion by the Council.

All three cases followed in the wake of the much-publicised decision

of the House of Lords in Bromley London Borough Council v Greater London

Council76 where - in part with reference to the alleged fiduciary duty
owed by councils te their ratepayers77 - it was ruled that the Greater
London Council had acted outside power in providing for a steep reduc-
tien in bus and tube fares. In the Court of Appeal QOliver L.J, spoke
of his conclusion that the Council's deliberations "were throughout
dominated and controlled by what was conceived of as a pre-exiasting
commitment to force through an arbitrary fare reduction regardless of
cost and consequence which effectively precluded any proper or impartial
consideration of the proposal“78 and Lord Brandon‘in the House of Lords
said that "the decision of the GLC to persist in the implementation of
the election policy cn public transport, after it had become apparent
that the originally contemplated cost to the ratepavers of the London
borcughs would be nearly doubled, was not a decision which the Council,
directing itself properly in law, c¢ould reasonably have nade.”79

Perhaps the unanimous rulings in the Court of Appeal and the House of
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Lords are surprising both in resurrecting the concept of a fiduciary

\ : : . .- ¢
duty %o ratepayers and in apparently underplaying the Xruse v Jonnsong)

doctrine of benevolent interpretation of the actions of slacted bodies.
At first sight the case seemed to herald a new burst of judicial
intervention in the affairs of local authorities, but subsequent
developments suggest that the courts are more circumspect in applying
principles of judicial review than critics often allow: and it is
surely to be welcomed that several judges are sspecially guarded in
adopting dicta from such cases as Associated Provincial Picture Houses

Ltd. v Wednesbury CorporationESl

Ministers of the Crown have not been exempt from challenge in the

court3n82 In Nerwich City Council v Secretary of State for the

- a3 oo .
Environment, however, the Minister beat off a strong attack in the
Court. of Appeal relating to hisz intervention in the sale of councile
owned houses:. the judges recognised the political overtones of the
case but stressed that the court's -duty "is szeclely te consirue the
relevant provisions of the Act and to determine whether the minister’s
. - . L84 .
axercise of his powers ... was lawful or not.? Indeed, in the important

. . . .., 85 . . .
case of Re Toohey:; Ex parte Northern Land Counc118 in the High Court of

Australia, Gibbs C.J. referred to the'ggggﬁggESS vase in a passage where
he saw 'mo convincing reason ... for limiting the ordinary power of the
courts Lo inguirs whether there has been z oroper axercise of a statutory
power by giving to the Crown a spacial immunity from review ... The courts
have the power and the duty to =nsure that statutory powers are sxercised

. . 87 . ‘ '
with law." I the same case Mason J. spoke of "a

6]

only in accordanc

contrast between the readiness of the courts to review 2 statutory

: s . . : . . 88 ;
discretion and their reluctance to review the prercgative " and he

3¢

went on to say %that '"thers is much to be said" for Lord Denning's

view that the sxercise of a particular prerogative power "can be
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examined by the courts just as any other diszcretionary power which is
vested in the executive.”go More generally - again with rafersnce to
English as well as Australian decisions - Wilson J. commented that the
"steadily expanding rdéle of the state in recent decades pravides
increasing occasion for the individual citizen to feel aggrieved as the
result of administrative action with a consequent need to ensure that
the principles of administrative law relating to judicial review of
such action remain sufficiently flexible to meet the requirements of
Justice without imposing unreasonable restraints on the freedom of

government action.”gl

Another area where Ministers may be involved is that of "publie
interest immunity'" (which is the term now used in England for '"Crown

2
Privilege”g ). The decision of the House of Lords in Burmah 0il Co.

Ltd. v Bank of England93 involved the direct application of the

. 4 o . .
principles of Conway v Rimmer9 to the official deliberations of

Minlsters and officials; and soon afterwards in Williams v Home Office9b

McNeill J. rejected a claim of public interest immunity relating to
official documents arising in the sphere of prison administration.
There have been numerous recent cases relevant to public interest

immunity,96 but the Burmah 01l and Williams decisions would seem to he

particularly important in administrative law because of the apparent
regadiness of the courts to delve, when aporopriate, inte the irmer
sanctums of central government. In Burmah 0il Lord Scarman had been
encouraged by "the trend towards inspection and disclosure to bhe found

both in the United States and in Commonwsalth countries,"g7

and that
trend wascertainly reinforced by the later decision of the Court of

Appeal of New Zealand in Environmental Defence Society Inc. v South

£d.98

Pacific Alumimium Lt Inevitably there are signs of hesitation and

even apprehensicn on the part of judges when invited to override
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execubtive claims of confidentiality, and some of the misgivings have
been forcefully expressed by Lord Denning in the very recent case of

Air Canada v Secretary of State for Trade99 concerning ministerial

documents relating to the formulation of government ecoromic policy.
The Court of Appeal there unanimously overruled a decision oy
Brightman J. overriding the claim of immunity, and Lord Dernning (in
rejecting the claim for "open government" by the "airlines of the
world") said “"that the true administration of Justice did not always

- . ) . o100 _
mean ascertaining the Ttruth of what had happened. It is perhaps
significant that the Government, accounting to Counsel for the Minister,

saw the case as "the most important' since Conway v Rimmer; and its

implications may be recognised well outside the ambit of public

intersst immunity.

A discussion of the scope of judicial. review could not be attemptead
without at least a passing referaence to the Anisminic issue as to
whether errors of law invariably go to jurisdiction. The iudicial

. . . , 2 " . .
view 1s anything but unanimous, but for must practical purposes it
is difficult to disagree with Lord Demning's view in Peariman that the
distinction between errors within and without Jurisdiction ig so fine
"that in truth this High Court has a choice before it whether to
. - . . . : . L3
interfers with an inferior court on a point of law. As For another
sources of controversy in administrative law - the distinction between
"void" and ''voidable'" - Lord Hailsham LC has rejected "the use of rigid
legal classifications” and Lord Keith, with regard to the emplovment
of the distinction in the area of procsdural requlrements, said that
"use of the expressions 'void' and 'voidable', which have a recognisead
significance and importance in certain fields of the law of contract,

. . . . N 5 L
15 Lo be avoided as inappropriate and ap® to confuse." Similar

warnings have been expressed in the past, of course, and one suspects
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that the void-voidable distinction - on which Professor Wade wrote so
effectively several years agoO - will, like the judicial-administrative

distincticon, emerge from time to time in the case~law of administrative

law.

The Remedieg in Judicial Review

The procedural aspects of judicial review have achieved a new
prominence since the adoption in England and Wales of the new
"application for judicial r‘eview”7 For a time it seemed as if remedies
ware likely to be overshadowed by problems about the scope of review;
but it now appears that a silent revolution has taken place, not least
through judicial initiative, in securing a much more expeditious and
less expensive means of securing redress through the courts of law.8
The changes involved are part and parcel of what Lord Hailsham LC has
called "the rapidly developing jurisprudence of administrative-law;”9
and they have contributed significantly to that progress towards, in
Lord Diplock’s words, "a comprehensive system of administrative law
that I regard as having been the greatest achievement of the English

-

courts in my Jjudiciail 1ifetime.”LO

One of the thresheld problems of seeking a remedy is whether judicial
raview is excluded or net by legislation. Exclusion of review was, of
course, the underlying preblem in the Anisminic case, and some years
ago there was considerable discussion about time-limit clauses (in the
context of purported exclusion) assessed against the background of
U . . .
Anisminic; and one writer has recently offersd a cemparative analysis
of the manner in which courts in Canada, Australia and New Zealand
approach privative clauses designed to exclude or restrict judicial
. 12 . o C e . s
raview, Not surprisingly it is difficult, especially on a comparative

basis, to identify consistent themes - other than the well-known
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reluctance of the courts to be excluded,

Another threshold problem of the first importance is that of locus

.1 : o . ; . .
standi. 3 In orthodox proceedings for injunctions and declarations it
is evident that the courts are not yet prepared to widen the older

la
rules on standing: the judgement of Warner J. in Barrs v BethellL

confirms, on the basis of authorities considered, "that a ratepaver,
leaving aside proceedings for prohibition, certiorari and mandamus,
or now for judicial review, and leaving aside the audit procedure
under the Local Govermment Act 1972, camnot sue a local authority or
its members without the consent of the Attorney General unless he can
show either an interference with some private right of hiz or arn
interference with a public right from which he has suffered damage
peculiar to himselfo"15
In the context of applications for judicial review the outstanding
case is Inland Revenue Commissioners v National Federation of Self-

employed and Small Businesses Ltdu,lG the so-called Fleet Street

Casuals (or WMickey Mouse) decision. Those seeking "overall symmetry”
in the judgements of their Lordships should, we are assured, 'be
warned that they may find the experience as frustrating and perplexing
1 i - u}‘? ' i
as grappling with the Rubik Cube. There was unanimity on some
e T e - y Y U ¥~ R ]
matters, including "the tying of standing to legality with The
corollary that only in the clearest of cases should leave to apply be
refused on grounds of lack of standing. There was less agrezementon the
aquastion as to whether there is now a uniform test of standing for all
“he remedies (certiorari, prohibition, mandamue, injunctions and
declarations) available on an application for judicial review, The
g¢ffect of the decision may well be to widen the criteria of standing

in cases that matter or in cases where {(for reasons of justiciability
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or otherwise) the courts feel at ease; but there is ample room for

disagreement on a case-by-case basis.

As for the general implementation of the new application for judicial
review, there is zlso a measure of judicial disagreement on the
availability of the private remedies as an alternative to the

application procedures. In Irlam Brick Co, Ltd. v Warrington Berough

Councillg in February 1982, Woolf J. said that when declarations were
sought against the conduct of a public body, so that persons beyond
the immediate parties were affected, proceedings should be brought by
way of the application for judicial review rather than by writ: the
Order 53 preocedure "led to more judicious disposal of the case, it
saved costs, and it had the safeguard that from the time of the
application for leave %o bring the proceedings until their conclusion,
they were under the supervision of a judge." This view was echoed by

Dillon J. in Bousfield v North Yorkshire County Council20 early in

March; buf later in the same month Peter Pain J. in Derbyshire v
Mackmanzl took a rather more guarded view, holding that to sue by
writ or originating summons for a declaration when the altermtive of
Order 53 was available was not of itself an abuse of the process of
the court. In this ruling the learned judge declined to follow sither

the decision c¢f the Court of Appeal in Uppal v Home Office22 cr the

: , ) . 2
ruling of Goulding J. in Heywood v Hull Prison Board of Visitors, 3

drawing support instead from the Court of Appeal's views in Falco v

, 24 . o \ . g
Crawley Borough Councii..2 But in the Court of AppeaL,CS in allowing

an appeal from Peter Pain J.'s judgsment, it has been more recently
stated (in Lord Denning's words) that the application for judicial
raview had "important safeguards" not available in ordinary actions and
that it should be the normal recourse in all cases of public law where

a private person was challenging the conduct of a public authority or
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2 public btody, or of anyone acting in the exercise of a public duty."”
Lord Derning's two colleagues in the Court of Appeal were less convihcsd:

. . 2
and the issue rsmains open.

Irvespective of the exclusive nature or otherwise of the new application
for judicial review, however, the opportunity has (so it seems) been
taken to mould the remedy into a much more effective avenue of Judicial
control than was originally expected, so much so that "the Judicial
review of administrative action has perceptibly taken on altogether an

o

entirely new shape and meaning." The procedures, both at the ex parte
changes of which only practitioners were initially aware) and a 'new
framework has been construed in which o new Jjurisprudence on

. . . . w28 L.
adiministrative law can flourish. It is perhaps too esrly to assess
the full significance of the changes, but to have made Judicial review
hoth speedier and less expensive may have profound. tmplicaticns for the

future extent of judicial control of the administration.

Some changes have not taken place. Despite the views of the Law

.. 29 . L 30 . }
Commission and of Lord Diplock, nae provision has been made to allow
for “interim declarations" within the application for judicial review.
Likewise there is no possibility of claiming damages for ultra vires
action, unless there has been a tort or other wrong onto which a claim
. . 31 . ) , .
for damages could be attached. Progress in either area would require

legislative action.

Meanwhile, in the ordinary course of Judicial review, the courts are
obliged to made numerous rulings: on the duty of applicants to make
full disclosure of matters likely fo effect the court's discretion in

) 32 ) : . e
granting leave, on the need for promptness in applying for judicial
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review,33 and on the general factors influencing the discretion of the

34
court.

Conclusions

In 1968 ~ the year of Padfield, Conway v Rimmer, and Anisminic -

Professor Wade delivered a lecture entitled "Crossroads in Administrative
Law.”35 Mlany lawyers might accept that the courts took the right

turning at that stage, but the new road has heen winding and often

_ treacherous. English lawyers, however, have been encouraged by and

have benefited from the experience of other jurisdictions within the
Commenwealth; and the likely problems stemming from membership cf the
European Community suggest that the experience needs to be drawn from

- e 36
civil law as well as common law jurisdictions.

Despite apparent reluctance on the part of legislators and officials

to seek major legislative changes in administrative law the English
courts have made significant progress in adapting older concepts to new
circumstances. Since the Second World War the courts have at various
stages extended the concept of jurisdiction in the supervision of
administrative tribunals; revised and adapted the idea of error of

law on the face of the record; insisted on maintaining access to the
courts even in the face of powerful exclusicnary clauses; introduced a
measure of judicial control over claims of public‘interest immunity;
explored the possibilities of investigating all errors of law under the
guise of review; vigorously denied assertions of unfettered discreticnary
power under statute; restored the older ambit of natural justice znd
given natural justice a new vitality through concepts of fairness;
gradually relaxed the rules of standing; shown a distaste for rigid

classifications in administrative law; Dbeen prepared to venture into
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unfamiliar areas of administrative action; blown hot and cold on astoppel ;
and (338 we have seen) been more than ready to extend and entrench the

new application for judicial review.

Is the time now ripe, then, for an itemisation in gtatute of the various
grounds of review? This would seem ta be particularly attractive, since
it would halance the recent legislation on remedies and rossibly provide

an opportunity for completing a process of reform and change in matters

of procedure and access. Nevertheless, there are those who might feel
that it would risk unnecessarily restricting the courts if the grounds

of review (even with open-ended headings) were to be enumerated in
statutory form. The policy considerations behind any attempt to legislate
on damages or estoppel or the Attorney-General's role in relator actions
would in any event militate against speedy legislation. Morsover it

is questionable whether the case-law as yet allows a secure enough base

for legislation burporting to adopt or exclude such concepts as the

al;eged "fiduciary duty' owed to ratepayers or the competence of the courts
to questiocn the exercise of prerogative discretions; and the hesitation
shown by the courts in, for instance, applying natural Jjustice to public
local inquiries or in applying the familiar mandatory—directory distinction
as to express procedural requirements or in considering delegated legis—
lation indicates that a bland enumeration of headings of review would

do little to resclve the difficulties in actual cases or to =2ase the task

of lawyers advising their clientg.

The courts are also, it could be argued, in the process of coming to
terms with particular problsms ; such as the scope of control { through
appeal and review) over tribunals and inguiries; the overlapping
jufisdiction of ombudsmen; the emergence of new or expanded areas of

concern such as environmental law and social security law; and the
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underlying constitutional problem of seeking to reconcile judicial
remedies through the courts with political remedies through Parliament
and lecal authcrities. There are so many uncertainties in constitutional
law - including membership of the European Community, adherence %o the
European Convention on Human Rights, problems and possibilities of
devolution within the United Kingdom, and the role of a second chamber
in Parliament - thaf'it would be unusually difficult to erect a systematic
scheme of administrative law on securs foundations. However, there are
those who argue strongly that, precisely because of that difficulty,
it is desirable to adopt a careful statutory enumeration of headings of
Judicial review - first to confirm what has been achieved in the past
and, secondly, to settle cne way or another some current areas of Judicial
disagreement. Statutory enumeration, in other words, would have a
symbolic and a practical purpose. It remains to be seen which view
prevails, but in the meantime there is every scope for continued imaginative

and innovative developments in judicial review of administrative action.

D.G.T. Williams

September 1982
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