PROOF IN COMMERCIAL MATTERS IN QUEBEC

Prepared for Judicial Seminar on Evidence, August 1982,
Toronto, sponsored by Canadian Institute for the Adminis-
tration of Justice. PERRY MEYER, J.S.C., May 1982.

I~ Introduction

The general rule in civil cases in Quebec is that proof must be
made by writing (Art. 1233 C.C.). Seven exceptions are provided
for by Article 1233 of the Quebec Civil Code, and unless a
particular matter can be brought within the ambit of one of the
exceptions, an objection will lie to testimony. One of the sever
exceptions is found in paragraph 1 of Article 1233, which states
that proof may be made by testimony "of all facts concerning
commercial matters". Thus, writings are the rule, and testimony
is the exception. This is not a matter of public order, and

testimony may always be admitted in the absence of an chjection.

The rules embodied in Article 1233 are of French origin and go
back to the "ancien droit" in force in Quebec prior to the
cesslon of New France to the British Crown. After the cession;
however, the English merchants successfully lobbied to have
English law introduced in a number of areas, particularly in
coemmercial matters. As a result, the English Statute of

Frauds (l)and Lord Tenterden's Act (2)were substantially adopted
into the law of Quebec, and already appear in the revised

statutes of Lower Canada prior to 1867. Ultimately, this
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became the basis for Article 1235 of the Civil Cecde which

reads as follows:

"Art. 1235 (Am. 1977, Bill 32, s, 46). 1In commercial
matters in which the sum of money or value in question
exceeds five hundred dollars, no action or exception
Ccan be maintained against any party or his representa-
tives unless there is a writing signed by the former
in the following cases:

l. Upon any promise or acknowledgment whereby a debt
is taken out of the operation of the law respecting
the limitation of actions;

2. Upon any promise or ratification made by a perscn

of the age of majority, of any obligation contracted
during his minority;
3. Upon any representation, or assurance in faveor of a

person to enable him to obtain credit, money or
goods thereupon;

4. Upon any contract for the sale of goods, unless the
buyer has accepted or received part of the goods or
given something in earnest to bind the bargain;

The foregoing rule applies although the goods be
intended to be delivered at scme Future time or be not
at the time of the contract ready for delivery."

In common law jurisdictions, the rules contained in Article
1235 would not be part of the law of evidence, as they are in
Quebec, relating to the exclusion of verbal procf, and the
absence of a writing in the areas mentioned would not be the
basis of zn objection to testimony, but rather a ground for
dismissing the action, i.e., the rule would form part of the
supstantive law of contract. However, in Quebec Article 1235
is treated as part of the law of evidence and as an exceptiocn

to the exception that testimony is always admissible in
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in commercial matters.

Thus, there are 4 cases in commercial matters, if more than
$500.00 is involved, where a writiné is required, nbtwithstandinq
Article 1233 (1}. This would apparently be true even in cases
where, in non-commercial matters, a writing might not be
necessary because the matter could be brought within the

ambit of one of the other paragraphs or exceptions contained

in Article 1233. This hybrid situation in Quebec is, of course,
anomalous, because in some cases it can make the rules relating
to commercial matters more restrictive than they are in civil
matters (e.g., where a commencement of proof in writing
exists)(3); whereas the obvious intention of the legislator

was to make proof by testimony easier in commercial matters

than in civil matters, at least insofar as Article 1233 is

concernsd.

The distinction between commercial and non-commercial matters
which 1s found in articles 1233 and 1235 does not exist in
the same way in the commen law, and in those common law
jurisdictions in which the Statute of Frauds continues to be

in force, it applies to all matters and not just those called

"commercial® in Quebec.

As in the case of Article 1233, the rules contained in Article

1235 are not of public order, and may he walived by a failure
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to object, etc. 1In addition, Article 1235, being a derogation

from the general rule, must be interpreted restrictively. (4)

IT- What is a commercial matter?

A presumption exists +hat an act is civil, and the burden of
proof is on the person who wishes to prove it to be commercial.
Transactions concerning immovables have traditionally been
considered non~commercial.(5) According to the objective
approach, there are matters which are commercial per se, for
both parties, such as sales of movable . effects when one or
both parties are traders {(Art. 2260 par.5 C.C.)(G), althcugh
Some persons feel that this article only applies in the case
of prescription. Some matters are clearly always commercial
for one or both parties by statute; e.g., in virtue of Article
2492 C.C., marine insurance is always a commercial contract
for both parties, and other insurance (with the exception of
insurance with a mutual assocliation} is always a commercial

contract for the insurer.

According to the subjective approach, an act is commercial 1if

entered into by a merchant or commergant for the purpcse of hiw
commerce or business. Traditionally, a commercial act must
involve an element of profit or speculation, the circulation
of movable broperty, an onerous contract, and a private ratner

than a public interest,

What happens when one party is a commergant and the other is
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not? If the matter is commercial per se, Article 1233 would
permit either party to make proof by testimony {e.g., if the
objective theory is accepted, with respect to the sale of
movable effects between a traderiaﬁd a nonmtrader;‘and where
both parties are traders whether the Objective or subjective
approach is followed). If cne of the parties is a merchant or
commergant and the other is not, and if the matter is not
commercial per se, then the rules relating to commercial matters

will apply to the obligation of the commergant, and the rules

relating to civil matters will apply to the obligation of the

civil party. Thus, under Article 1233, the c¢ivil party will

be able to use testimony against the commergant, even if the
matter cannot be brought within one of the other exceptions

of Article 1233, as it will come within paragraph 1 (assuming

of course that Article 1235 does not apply, and that one of

the exceptions to the exception for commercial matters thus does
not come into play). However, the commercial party will only

be able to introduce testimony against the civil party if he

can bring the matter within one of the other paragrapts of
Article 1233, since the civil party's obligation is a non-

commercial one, and paragraph 1 of Article 1233 cannot apply

to it,

It may be noted that regardless of whether testimony is

admissible under paragraph 1 of Article 1233 or not, in no
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case may testimony in a commercial matter, as in a civil
matter, be admitted to contradict or vary the terms of a
valid written instrument, in virtue of the parol evidence
rule embodied in Article 1234 C.C., which applies equally to

commercial as well as non-commercial matters,

Bills of exchange, cheques, promissory notes, etc., have
often been held to be commercial per se, although there are
good arguments against this, to the effect that one must go
behind the document itself to see if it represents a civil
Or commercial transaction. According to this second view, a
lecan from a husband to his wife, for example, evidenced by

4 promissory note, would not be a commercial matter,

An additional problem relating to bills of exchange is that
posed by Articles 2340 and 2341 C.C., which provide that in

all matters relating to bills of exchange, recourse must be

had to the laws of England in force on May 30th, 1849,
particularly in matters relating to evidence. Article 2341
says in addition that in actions founded on bills of exchange,
whether drawn or endorsed by traders or other perscns, "no
additional or different evidence is required or can be adduced
by reason of any party to the bill not being a trader". However,
under section 37 of the Canada Evidence Act, it is provided
that in_gll proceedings over which the Parliament of Canada has

leglslative authority, the laws of evidence in force in the
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province in which such proceedings are taken apply. The
better view seems to be that this is a reference, not to
articles 2340 and 2241, but to the rules of evidence contained
in articles 1204 and following, iﬂciuding articleé i233 and
1235. If this is the case, then the laws of England in 1849
no longer apply to evidence in matters relating to bills cf
exchange. However, Article 1206 C.C. does provide that when
no provision is found in the Civil Code for the proof of

facts concerning commercial matters, recourse must be had

to the rules of evidence laid down by the laws of England

(presumably in 1886).

III- Article 1235 C.cC.

The writing involved for the purpose of article 1235 must

contain the essential elements of the contract, and a mere
commencement of proof in writing is insufficient. It would

seem that only a complete admission as to each element of the
contract is adequate to replace the writing required by Articie
1235 (7), and that a partial admission, which dces not cover

all the essential elements of the contract, would nct he
sufficient to permit testimony to be introduced, although it would e
adeguate to serve as a commencement of proof inwriting in non-comuwer
cial matters) Howéver,it seems obvious that a so-called complete
admission could not mean one containing every condition of

the contract, or nc completion hy testimony would ever he

reguired.
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Article 1235 (1).

This paragraph requires that a renunciation of prescription

in commercial matters be in writihg. Obviously, we are only
concerned with the short prescriptions in commercial matters,
€.g., article 2260 C.C. What kind of proof of an interruption
of prescription by a payment on account must bhe made? Scme
decisions have held that such a payment is simply a fait

matériel, not a fait juridique, and may therefore be proved
(8)

by a testimony, while others have held that the rule of
article 1235 par. 1 must be followed strictly. (9) It would
appear that the better view is that a writing is necessary
Lo prove a payment on account having the effect of inter-
rupting prescription, as in the common law statute a specific

provision allowing testimony as to payment exists, and this

was omitted, presumably deliberately, in Article 1235. (10)

Article 1235 (2)

This paragraph requires that a ratification, by a person who
has attained the age of majority, of an obligation contracted
during his minority, must be in writing in commercial matters;

1ts application is limited.

Article 1235 (3)

This paragraph requires guarantees in commercial matters to
ke in writing. What is involved here is the contract of

suretyship; a simple undertaking to pay ancther person's debt
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would not be covered by this paragraph and testimony would
be permitted. It would seem that false representations made
in favour of a third party to induce a loan of money or a
sale on credit would also fall wi£hin the purview‘of this
paragraph and such representations would have to be proved
by a writing.(ll) Assurances or representations made by a
person acting as a mandatary of a debtor would not come under

this rule and can be proved orally.(lz)

Article 1235 (4)

This paragraph requires that in a commercial sale, the contract
must be in writing unless the buyer has accepted or received
part of the goods, or has given something in earnest ﬁo bind
the bargain. Note that, in the common law statute, the

words are "accepted and received" rather than "accepted or

received".

The common law statute refers tc "goods, wares and merchandise®
and it would seem that the word "goods" should be restricted
to corporeal movables. (13) However, some authorities, on the

basis of the French word "effets", have extended the applica-

tion of this paragraph to incorporeal movables.(l4)

The word "sale" would. not appear to cover a mixed contrat,
@.g., of sale and lease and hire, since the article, being an
exception, should be restrictivély interpreted.(ls) However,
it would appear that if the principal object of the parties

in entering into the contract is the transfer of ownersnip,
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rather than the lease of services, and the contract as a
whole can be properly characterized as a sale, then the

Paragraph would apply.

Notwithstanding the fact that article 2260 {(S) is found in
the section of the Code dealing witﬁ prescription, decisions
have held that sales of movable effects between traders and
non-traders are reputed to be commercial matters for the
purpose of this paraqraph, even insofar as the civil, non-

(16)

commercial party is concerned. Thus, the private purchaser

of an automobile from a dealer, under this theory, would have
to have a writing, With great respect, the undersigned does
not believe that Article 2260 (5) should be applied other than

to prescription.

The word "accepted” implies the approval of the goods as
being satisfactory as to both quality and quantity, and is an

(17) |

act emanating from the purchaser ; while "received" seems

te imply the physical transfer of the goods to the buyer by

(18)

delivery, and not simply constructive possession. However,

in some cases constructive receipt has been accepted by our
courts, e.g., the transfer of keys to a Store, or the handing
over of an endorsed bill of lading or shipping document.(lg)
Note that in the original English statute, both acceptance and
receipt were required, whereas our article has been changed
substantially and is written in the alternative, soc that

(20)

glther one of them suffices. Acceptance and receipt have

/11



fll“

also been held by the courts to be faits matériels, and thus
(21)

these can be proved orally.

The "earnest™ referred to in this ‘paragraph is not the same

as the earnest in Article 1477 C.C., but merely something

paild at the time of the contract in order to bind the bargain,
and it does not therefore have to involve an agreement whereby
the buyer can liberate himself from the contract by abandoning
the deposit, or the seller can liberate himself by refunding
twice the deposit. It would appear that the payment or
receipt of earnest as a deposit on account aof the price may

be proved orally for the purpose of this paragraph.(zz)

CONCLUS 1ION

This brief exposé has simply outlined in summary form some of
the highlights of the law in Quebec relating to proof in
commercial matters. From what has been said above, it is
obvious that certain problems and differences of opiniocn
persist, which can hopefully form the basis of a discussion

among tne participants in the Seminar.
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