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LEGAL ISSUES IN PRENATAL TECHNOLOGIES

In a relatively short time the law on human reproduction has progressed
from identifying pregnancy at "quickening" to making syngamy (qombinat1on of
the genetic material of an ovum and the sperm that enters it) decisive (see
the Infertility (Medical Procedures) Act, 1984, $.6(5) of Victoria,
Australia and S, Buckle et al. "The Syngamy Debate: When Precisely Does a
Human Life Begin?" 17 Law, Medicine & Health Care (1989) 174). Means exist
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to determine the genetic character and potential of a future human being
from study of a cell removed from, for instance, an eight-celled pre-embryo,
raising questions concerning not just deliberate wastage of a pre-embryo but
also wrongful conception and wrongful birth actions by parents and wrongful
1ife c1q1ms by or on behalf of children when diagnosis is negligently
conducted or, for instance, not advised.

The discussion about the legal status of abortion in Canada is only one
among many possible discussions reéarding unborn 1ife. In vitro
fertilization has raised questions about custody and disposal of preserved
pre-embryos, a matter considered best resolved by contractual agreements
among IVF clinics and their patients before initiation of services and the
creation of pre-embryos, The sensitivity of the issues of pre-embryonic
10ss, perhaps in research, is itself incongruous in view of common
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acceptance of the fitting of interuterine contraceptive devices believed to
induce the wastage of more developed pre-embryos or embryes than are stored
in IVF clinics or are of interest to medical researchers studying
infertility.

Fetal tissues are proving of considerable research and potentially
therapeutic value in such areas as fetal organ transplantation, diabetes
research and implantation of fetal brain cells into sufferers from
Parkinson’s disease and perhaps Alzheimer’s disease. Success depends on use
of organs or cells of sufficient gestational age, however, raising questions
of how they are obtained, S$ince products of spontaneous abortion are likely
to be immature or genetically or otherwise suspect, products of scheduled
abortion are required, preferably from "normal" pregnancies. Asking women
to delay their abortions in order to offer sufficiently mature fetal tissues
presents as many ethical and medical as legal problems. The scenario also
has arisen, however, of the so-called "designer fetus," produced when a
woman plans a conception, perhaps through an intended recipient of tissues
so that they are genetically compattble, in order to induce termination and
supply tissues for transplantation or implantation. Legal accommodation of
such procedures, and in particular legal defences against them, are coming
under active concern in the contexts of research and therapy.

The status of fetal tissues is of fndependent legal interest, Their
donatioq appears to be an inter vivos gift of the mother, but some treat
access to the products of late conception by reference to post mortem
provisions, although the outcome may be the same in that the mother controls
disposition either because they are her tissues or because of her control of

her stillborn fetus. Although in Canadian provinces such tissues cannot be



sold, there may be applications of the decision of the California Court of
Appeal that a person may have a property interest in the materials of his or
her body, and in commercial products that may be developed from them (Mogre
V. Beaents of the Unfversity of California (1988), 202 Cal. App. 3d 1230},

Recent decisions, for instance of the British Columbia Court of Appeal
and the Supreme Court of Canada, may Timit the courts’ potential to compe]l
cesarean deliveries of children over their mothers’ objections or to enjotn
abortion. The question of fetal surgery remains problematic, however, not
only when a mother refuses such surgery when it is indicated in the child’s
best interests, but when she consents to it. If the surgery is performed in
vivo, ordinary civil provisions on the prenatal duty of care apply, but if
the fetus 1s temporarily removed from the uterus for surgical or other care,
additioqa] provisions apply. The Criminal Code provides in s. 223(1) that

"A child becomes a hiiman being within the meaning of
this Act when it has completely proceeded, in a 1iving
state, from the body of its mother whether or not

(a) it has breathed,

(b) it has an independent ¢irculation, or

(¢) the navel string is severed,"

The question arises whether temporary removal satisfies the "completely
proceeded" test; that is, whether intended temporary removal is
incompleteness. If it is, the fetus remains an unborn child while extra
uterum and on replacement. If the fetus becomes a human being, however,
homicide taws apply thereafter, jncluding when it is returned to the uterus.
Acts causing si111birth would then be chargeable as homicide,

The Law Reform Commission of Canada’s recent paper Crimes Against the
Eoetus proposes a new crime of negligently inducing abortion. Although it
recommends that a pregnant woman herself not be chargeable, 1ts proposals

would expose any woman who suffers miscarriage to police and forensic
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examination to discover whether any other person {s chargeable with the
offence of deliberately or negligently causing the fetal loss. New
techniques of enquiry based on improved knowledge of human reproduction and

reproductive failure may thereby be applied not just to protect unborn 1ife,

but to pursue those who caused its loss.
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