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The following are typing mistakes. Please excuse
the author and his proofreader.

P. 5 2nd Line: to society (instead for society);
P. 6 Line 14: or too closely (instead on too
closely);
Line 19 Lawyers are under;
Line 2I: his client or give him
P.6 Line 3 from bottom: or his pleading rights ;
P.7 Line 4 : perform a responsive function (delete
"in" after "perform");
P.8 Line 5: privileges and immunities
Line 6: But these checks

Line 1é: and edited by W.H. Hurlburt, 0Q.C.,
containg surveys prepared.

Line 17: and J.A.C. Kemp

P.10 Line 2 long been established
Line 15: he defends persons whose liberty is
deprived ( S. 3.18 )
P11l Line 3: Should give equal weight to the
duties of

Line 7: principle of accountability
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Introduction

The topic of the independence of lawyers has been somewhat neglected in
comparison to the research which has been devoted to the independence of the
judiciary. Yet the independence of lawyers and the legal profession is of
equal importance to the maintenance of the rule of law in society.

In recent years however, the subject has att;acted attention, both at
the national and international levels. On the national level one might
mention the Quebec Report of the Study Committee on the Role, the Status,
the Remuneration and the Career of Laywers and Notaries in the Public
Service! and the British Royal Commission on Legal Services?. These and
other reports have not focused on the independence of the lawyer, as did a
number of international documents.

The independence of lawyers is provided for in Part III of the

Universal Declaration of the Independence of Justice,?®

adopted in Montreal
on June 10, 1983, by the World Conference on the Independence of Justice
conducted under the leadership of the Chief Justice at that time, Jules
Deschenes. The independence of the legal profession is declared to

constitute an essential guarantee for the independence of the judicial

process and the promotion and protection of human rights." The Declaration



further provides that access to legal services provided by an independent
lawyer is an important human right.?

The International Commission of Jurists which had addressed this issue
in an international conference in New Delhi in 1959, established in the
early 1980's the Center for the Independence of Judges and Lawyers.

The Sub—-Commission on the Prevention of Discrimination and Protection
of Minorities, of the Economic and Social Council of the United Nations, has
also studied the question of the independence of lawyers in recent years.®

The aim of this paper is to examine the necessary prerequisites for the
independence of the individual lawyer and the collective independence of the

legal profession.

Theoretical Dimensions of Legal Independence

The independence of judges is referred to as "judicial independence".
The independence of lawyers, which is likewise vital for the proper
discharge of the duties of the lawyer, should be referred to as legal
independence.

The maintenance of the rule of law requires that the independence of
both the judges and the lawyers be secured. It follows that the concept of
the independence of lawyers or legal independence should generally be
structured along the lines of judicial independence, subject to the
appropriate adjustments and modifications. The independence of lawyers is
composed of a number of central aspects. The independence of the individual
lawyer comprises substantive independence, personal independence, and

internal independence. 1In addition to the independence of the individual



lawyer, the collective independence of the legal profession as an
institution must be recognized.

Substantive independence of the lawyeF is secured by a number of legal
mechanisms and principles. The lawyer has to be free from any conflict of
interests. This rule applies in situations of conflict of different forms:
a conflict between his personal interests and those of his client, a
conflict between the interests of two clients, or a conflict of interest
between the client and an organisation which employs the lawyer or pays his
fees.’ Substantive independence is also secured by legal immunity granted
to lawyers in court-related activity: appearance in court and preparation
for the trial. In the context of lawyers in the public service, such as
prosecutors or legal advisors to government agencies, substantive
independence means that in taking professional decisions they must be
independent and not subordinate. This, in spite of the fact that personally
they may be subject to administrative orders in relation to non-professional
matters.® As to professional matters they are only subject to professional
hierarchy.

The second aspect of the lawyefb independence is his personal
independence. The extreme model of this aspect, as recognized in
Switzerland for example, is that those who are employed by non-lawyers
cannot be members of the Bar®. The Swiss approach is quite unique, as in
most systems personal independence does not extend this far. It normally
requires personal independence in the sense that a practising attorney
should preferably not be a single-client lawyer or run an office for a
limited number of clients, This tends to adversely affect his independence.

An important aspect of personal independence relates to the



independence of the lawyer from the judges and the government. Lawyers who
are too concerned with judges' favours or moods, or are overly anxious to
please the government, cannot exercise their functions properly and
effectively and cannot serve the best interests of their client.

There is a special interest in ensuring the personal independence of
lawyers in the public service, and a number of models exist to protect their
personal independence. For example, one such model, is to place them
outside the normal administrative hierarchy of their governmental units and
put them under the hierarchy of the Department of Justice and the Attorney
General, which are expected to be more professionally-oriented in the
exercise of their dutles, and are expected to demonstrate greater concern
for the independence of the law and the lawyer.'®

In addition to substantive independence and personal independence,
lawyers should also enjoy internal independence vis—3d-vis their colleagues
at the Bar. Discipline should be exercised by the legal profession subject
to proper safeguards, both with regard to the procedure of discipline, and
to the grounds for disciplinary action against the lawyer.

Thus far, we have outlined the aspects of professional independence of
the individual lawyer. However, the independence of the legal profession
cannot be complete without securing the collective independence of the Bar
as an institution. Collective independence of the legal profession is
assured by the establishment of self governing bar associations, recognised
.by law. Such associations must enjoy independent status uninhibited by
governmental controls and restrictions.

The different forms of legal independence and their significance in the

promotion of the social interest of maintaining the rule of law must not



cause us to lose sight of the delicate balance which must be maintained
between independence and accountability; the lawyer and the legal
profession must be accountable to society, and their independence must be
qualified by proper mechanisms and standards to assure personal integrity,
impartiality and a high quality of legal services. Legal independence must
not shield incompetence, negligence, dishonesty and breach of ethical
duties.

The striking of that delicate balance between independence and
accountability calls for the resolution of difficult questions, such as the
mechanisms of the discipline of aberrant lawyers, and the lines between
immunity for conducting trials and liability for professional misjudgment,
protection of client-lawyer privilege and the enforcement of the criminal
law.

One aspect must be emphasised, which is that the mechanisms of
accountability of lawyers must be operated effectively, with little delay.
Also, the better models of accountability of lawyers provide for the

participation of lay members of the public in the disciplinary process.

Significance of Legal Independence

The need to protect the lawyer's independence is vital because of the
unique nature of his function. As Lord Macmillan once explained, lawyers
must maintain a balance between many conflicting claims. A lawyer owes a
general duty to the rule of law in society. As an advocate he owes a duty
to his client, as an officer of the court he owes a duty to the court, to

the State and to the other party, and finally, he owes a duty to himself.



In order to be able to maintain a proper balance between these various
and somewhat conflicting claims of his office and effectively represent his
client, a lawyer must be independent. He must enjoy personal independence

and substantive independence, as outlined earlier.!'!

A practising lawyer
should be independent in a number of wayse. He should be independent from
powerful corporations and financial institutions; he should not be dependent
or too closely associated economically with branch organizations which
represent employers, industry or employees; at the same time, a practising
lawyer should be independent from government in all its forms: the
executive, public authorities of different nature and responsibility, and
the judiciary.?'?

Furthermore, lawyers are under a duty to avoid a situation of
interdependence between themselves and their clients. Thus, a lawyer cannot
provide financing for his client or give him loans to pay for the legal
services provided. Likewise it is generally expected from lawyers to avoid
a situation of a single client law practice. The lawyer should feel free to
offer advice which may displease the client, as excessive economic
dependence on one client restricts and inhibits the lawyer's freedom.

Like a judge, the lawyer exercises his function in a situation of
dispute, a conflict between parties. The dispute may be constitutional,
administrative or criminal, or where the individual is in confrontation with
the government. The dispute may be a civil dispute between an ordinary
citizen and a large corporation. In these conflict situations, a practising
lawyer must be able to bring a claim, or conduct a defence without being at

risk of jeopardizing his business interest, or worse, putting at risk his



bar license or pleading rights, should he present arguments which displease
the government. The harassment of lawyers who are engaged in defence of
human rights is unfortunately a widespread practice in some countries.!?

The significance of the independence of lawyers has increased with the
further development in the expectations from lawyers. Today a lawyer is not
only expected to perform a responsive function; but also to exercise a
supervisory funtion. As one senior lawyer put it, he is not expected to
limit himself to "a yes or no or green light - red light function", but also

to a "how to do it design function".'®*

Other lawyers spoke of the duty of
the lawyer to offer "a meaningful preventive law alternative', and have
pointed out the change on the function of the lawyer "from a role of
response to a role of continuing surveillance and monitoring."'?®

The independence of the individual lawyer is enhanced by a strong and
independent legal profession. The collective independence of the lawyers'
organizations, an autonomous Law Society, Bar Association or Bar Council,

established by law and protected from undue governmental control, are vital

for the maintenance of an independent legal profession.

Contemporary Problems of the Legal Profession

The maintenance of legal independence - the independence of the lawyer
and the legal profession - is a dynamic and a continuing campaign. This
campaign is within the larger campaign of the maintenance of the quality of
legal services provided by lawyers. The protection of independence calls
for safeguards, privileges and immunities. These in turn result in abuses

which must be checked. But these checks must be exercised so as not to



cause undue interference with the independence of the non—aberrant lawyers,
who are the majority. This complicated circle of conflicting needs and
principles requires both careful judgment and a firm resoluteness. These
lines of analysis illustrate the complicated nature of the problems of the
legal profession.

The continuing campaign of maintaining lawyers accountable can be
illustrated by a sample survey of actions filed against lawyers. Such a
survey is offered by a Canadian report published by the Federation of Law
Societies, entitled "The Legal Profession and Quality of Service".!® The
typical aberrations by solicitors extend to a wide range of areas.!’ 1In
real estate transactions, lawyers allowed insufficient mortgage security or
failed in the investigation and certifying of titles. 1In the conduct of
actions lawyers missed deadlines or limitation periods. The survey also
reports the representation of conflicting personal interests, and gives
account of straightforward cases of negligence, such as allowing the wife of

a proposed beneficiary of a will to witness the execution of the will.

The Independence of Lawyers in Public Service

In order to perform their duties properly, employed lawyers, both in
private business and public service, must enjoy professional independence.
The independence of lawyers in public service is not always perceived with
the clarity it requires. There is greater understanding of the need for
assuring substantive independence of lawyers who are charged with the
function of making prosecutorial decisions in the system of criminal
justice. It is generally accepted that such decisions must be made without

external pressures and subject only to professional considerations to the



exclusion of political input or non-relevant administrative guidance or
instructions.

In some countries special care is taken to divorce the prosecutorial
decision—makers from the political level. This is the rationale behind the
office of the Director of Public Prosecutions in England, and behind the
long established tradition that the Attorney—General in England, although a
Minister of the Government and a Member of Parliament, is independent of the
Government in the exercise of his prosecutorial functions. If this
tradition is violated it will be viewed with the greatest seriousness, and
may cause, as it did in 1924, the fall of the government of the day.

In Israel the separation between the political level and the
prosecution process is achieved by an institutional set-up which vests the
responsibility for criminal prosecution in the hands of a senior appointed
public officer, a State Attorney, and his superior, who is termed the Legal
Adviser to the Government, but who is normally referred to in English as the
Attorney General.’ They are independent and not subject to the Minister of
Justice or the Cabinet in the exercise of prosecutorial powers.

The General Security Services case, known as the Shin Bet Affair
(1986), illustrated how important it is for the office of the Attorney
General to be independent. The Attorney General at the time, Professor
Yitzhak Zamir, preferred to leave office rather than to heed to pressure not
to investigate the matter. The rule of law must prevail, even when it
involves the security services,

This understanding of excluding political and external pressures is not
as clear with respect to other aspects of the administration of justice,

such as civil law or administrative law. The Report of the Quebec Study
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Committee on the Role of the Status of Lawyers in Public Service addressed
this issue and recommended the clarification of this proposition by a proper
legislative amendment.'®

It is in times of crisis that the independence of the lawyer is put to
the test, particularly lawyers holding public office. An example is the
Saturday night massacre in the United States during the Watergate Affair
where the Attorney General refused to fire the Special Prosecutor.

There is no doubt that the social interest of protecting the
professional independence of the lawyer in public service applies to all
fields of law. Their independence must be further enhanced by proper

conditions of work, secured terms of office and adequate remuneration.

International Perspectives

The independence of the individual lawyer and that of the legal
profession has long been a central prerequisite for the maintenance of the
rule of law in a free society and for the adequate protection of human
rights. In 1959 the International Commission of Jurists, in an
International Conference held in New Delhi, emphasized that "It is
essential to the maintenance of the Rule of Law that there should be an

® A much more

organized legal profession free to manage its own affairs".!
elaborate statement of the commitment to the principle of the independence
of lawyers and the legal profession 1s contained in the Universal
Declaration on the Independence of Justice, adopted in Montreal in June
1983, 2%°

The Declaration provides?! that the independence of the legal

profession "constitutes an essential guarantee for the promotion and

protection of human rights." The Declaration also emphasizes the importance



of the independence of the lawyer in the discharge of his duties?? and the
vital need to protect him from government threats when he defends those
persons whose liberty is deprived.??® There are many other aspects contained
in the Declaration which are essential elements for the protection of the
personal and substantive independence of the lawyer and the collective
independence of the legal profession. These include the protection of the
lawyer against any sanctions where he may be representing an unpopular

client,2*

emphasis on the independence of lawyers vis 3 vis the court,??
and provision for the principle of the immunity of lawyers for court-related
statements made in good faith.?®

The Declaration guarantees freedom of movement for lawyers, and client-

lawyer confidentiality,?’

and guarantees the right of the lawyer to
participate in public debate on law and the administration of justice, to
propose legal reform, and to form or join organisations and to participate
fully in activities in all walks of life.?®

The protection that must be accorded to the Bar Association or similar
institution, is dealt with at great length in the Declaration.?’®

Some of these guarantees would seem obvious to those lawyers living in
long—established stable democracies, but a quick look at events in other
countries immediately show that these guarantees are violated in various
forms and such violations are committed against lawyers for the mere
exercise of their responsibilities as lawyers.

Reports published by international human rights organisations contain
countless incidents of lawyers being harrassed, disbarred from practising,

0

tortured and assassinated for acting as lawyers.?® It is to eliminate such
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practices that these principles are established, to promote the principle of

the independence of lawyers on the international scene.

Conclusion

In conclusion I wish to stress the importance of meeting the continuous
challenge of protecting the independence of the legal profession in all its
aspects. At the same time one should give equal weight to the duties of the
legal profession to society in general and to the clients who expect speedy,
fairly-priced and high—quality service.

Finally, the independence of lawyers, must always be qualified by the
principle of accountability. Lawyers must be accountable for failures and
aberrations. The legal profession must be diligent in maintaing high
standards of the profession so that the profession will continue to enjoy
public confidence. Thus the profession will be able to perform the holy

task of protecting human rights and maintaining the rule of law in society.
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Appendix I

Universal Declaration on the Independence of Justice, adopted in Montreal,

June 1983,

IIl. Lawyers

Definitions
3.01 In this chapter:
8) "lawyer" means a person qualified and authorized to practice before the
courts, and to advise and represent his clients in legal matters;

b) "Bar association" means the recognized professional association to which
lawyers within a given jurisdietion belong. :

General Prineciples

3.02 The legal profession is one of the institutions referred to in the preamble to
this declaration. Its independence constitutes an essentjal guarantee for the
promotion and protection of human rights. ’

3.03 There shall be a fair and equitable system of administration of justice, which 2
guarantees the independence of lawyers in the discharge of their professional
duties without any restrietions, influences, inducements, pressures, threats or
interferences, direect or indirect, from any quarter or for any reason.

! 3.04 Al persons shall have effective access to legal services provided by an
Independent lawyer, to protect and establish their economic, social and )
cultural, as well as ecivil and political rights.

Legal Education and Entry into the Legal Profession »

3.05 Legal education shall be open to all persons with requisite qualificafions, and
no one shall be denied such opportunity by reason of race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth or status. )

3.06 Legal education shall be designed to promote in the public interest, in addition
to technical competence, awareness of the ideals and ethical duties of the
lawyer, and of human rights and fundamental freedoms recognized by national
and international law.

3.07 Programmes of legal education shall have regard to the social responsibilities

| of the lawyer, including eooperation in providing legal services to the poor and

| : the promotion and defence of economie, social and cultural rights in the

I process of development.

' 3.08 Every person having the necessary integrity, good character and qualifications
in law shall be entitled to become a lawyer, and to continue in practice
without discrimination for having been convicted of an offence for exercising
his internationally recognized civil or political rights.

Education of the Public Concerning the Law

3.09 It shall be the responsibility of the lawyer to educate the members of the
public about the principles of the rule of law, the importance of the
independence of the judiciary and of the legal profession and to Inform them
about their rights and duties, and the relevant and available remedies. '

Rights and Duties of Lawyers

3.10 The duties of a lawyer towards his client include: a) advising the client as to
.his legal rights and obligations; b) taking legal action to protect him and his
interests; and, where required, ¢) representing him before courts, tribunals or




3.11

3.14

3.15

3.16

3.17

3.18

3.20

administrative authorities.

The lawyer, in discharging his duties, shall at all times act freely, diligently
and fearlessly in accordance with the wishes of his client and subject to the
established rules, standards and ethies of his profession without any inhibition
or pressure from the authorities or the publie.

Every person and group of persons is entitled to call upon the assistance of a
lawyer to defend his or its interests or cause within the law, and it is the duty
of the lawyer to do so to the best of his ability. Consequently, the lawyer is
not to be identified by the authorities or the publie with his eclient or his
client's cause, however popular or unpopular it may be.

No lawyer shall suffer or be threatened with penal, eivil, administrative,
economic or other sanctions by reason of his having advised or represented any
client or client's cause.

No court or administrative authoirty shall refuse to recognize the right of a
lawyer to appear before it for his client.

It is the duty of a lawyer to show proper respect towards the judiciary. He
shall have the right to raise an objection to the participation or continued
participation of a judge in a particular case, or to the conduct of a trial or
hearing.

If any proceedings are taken against a lawyer for failing to" show proper
respect towards a court, no sanction against him shall be imposed by a judge
who participated in the proceedings which gave rise to the charge against the
lawyer.

Save as provided in these principles, a lawyer shall enjoy eivil and penal
immunity for relevant statements made in good faith in written or oral
pleadings, or in his professional appearances before a court, tribunal or other
legal or administrative authority.

The independence of lawyers, in dealing with persons deprived of their liberty,
shall be guaranteed so as to ensure that they have free and fair legal
assistance. Safeguards shall be built to avoid any possible suggestions of
collusion, arrangement or dependence between the lawyer who acts for them
and the authorities.

Lawyers shall have all such other facilities and privileges as are necessary to
fulfill their professional responsibilities effectively, ineluding: a) absolute
confidentiality of the lawyer—client relationship; b) the right to travel and to
consult with their clients freely, both within their own country and abroad; e)
the right freely to seek, to receive and, subject to the rules of their
profession, to impart information and ideas relating to their professional work;
d) the right to accept or refuse a client or a brief.

Lawyers shall enjoy freedom of belief, expression, association and assembly;
and in particular they shall have the right to: a)take part in public discussion
of matters concerning the law and the administration of justice, b)join or form
freely local, national and international organizations, e) propose and
recommend well-considered law reforms in the publie interest and inform the
public about such matters, and d) take full and active part in the political,

by



social and cultural life of their country.

3.21 Rules and regulations governing the fees and remunerations of lawyers shall be
designed to ensure that they earn a fair and adequate income, and legal
services are made available to the public on reasonable terms.

Legal Services for the Poor
3.22 It is a necessary corollary of the concept of an independent bar, that its
members shall make their services available to all sectors of society, so that
no one may be denied justice, and shall promote the cause of justice by
protecting the human rights, economic, social and cultural, as well 8s eivil and
political, of individuals and groups.

3,93 Governments shall be responsible for providing sufficient funding for legal
service programmes for the poor.

3.24 Lawyers engaged in legal service programmes and organizations, which are
financed wholly, or in part, from publie funds, shall receive adequaté
remuneration and enjoy full guarantees of their professional_independence in

particular by:

~  the direction of such programmes or organizations being entrusted to an
independent board, composed mainly or entirely of members of the
profession, with full control over its policies, pudget and staff;

- recognition that, in serving the cause of justice, the lawyer's primary duty
: is towards his client, whom he must advise and represent in conformity
' with his professional conscience and judgment.

The Bar Association

3.25 There shall be established in each jurisdiction one or more independent and

self-governing associations of lawyers recognized in law, whose council or
other executive body shall be freely elected by all the members without
interference of any kind by any other body or person. This shall be without
prejudice to their right to form or join, in addition, other professional
associations of lawyers and jurists.

3.26 In order to enjoy the right of ‘audience before the courts, all lawyers shall be
members of the appropriate Bar Association. .

Funection of the Bar Association -
3.27 The functions of a Bar Association in ensuring the independence of the legal
profession shall be inter alia: .
a) to promote and uphold the cause of justice, without fear or favour;

b) to maintain the honour, dignity, integrity, competence, ethics, standards of
conduet and discipline of the profession;

¢) to defend the role of lawyers in society and preserve the independence of
the profession;

d) to protect and defend the dignity and independence of the judiciary;

e) to promote the free and equal access of the publie to the system of justice,
including the provision of legal aid and advice; )

K



3.28

3.29

f) to promote the right of everyone to a fajr and public hearing before a
competent, independent and impartial tribunal, and in accordance with propep
procedures in a]] matters;

g) to promote and support law reform, and to comment upon and promote
publie discussion on the Substance, interpretation and application of existing
and proposed legisiation;

h) to promate a high standard of legal education as a prerequisite for entry
into the profession; .

i} to ensure that there is free access to the profession for gl persons having
the requisite professional competence and good character, without
diserimination of any kind, and to give assistance to New entrants into the
profession;

j} to promote the welfare of Mmembers of the profession and render assistance
to a member of hig family in appropriate cases;

k) to affiliate with, and participate in, the activities of internationaj
organizations of lawyers, -

Where a person involved in litigation wishes to engage g lawyer from another
eountry to act with g local lawyer, the Bar Association shall cooperate in
assisting the foreign lawyer to obtain the necessary right of audience.

To enable the Bar Association to [fulfill its function of preserving the
independence of lawyers, -it shall be informed immediateiy of the reason and
legal basis for the arrest or detention of any lawyer; and for the same purpose
the association shal have prior notice for: i) any search of his person or
Property, ii) any seizure of decuments in his possessions, and ijj) any decision
to take proceedings affecting or calling into questijon the integrity of a lawyer.
In such cases, the Bar Association shall be entitled to be represented by its
president or neminee, to follow the proceedings, and in particular to ensure
that professional secreey is safeguarded,

Disciplinary Pmceedings

3.30

3.31

3.32

3.33

3.34

The Bar Association sha]l freely establish and enforee, in accordance with the
law, a code of professional eonduct of lawyers.

diseiplinary Proceedings against g lawyer, it Mmay report a case to the Bar
Association with a view to its initiating disciplinary proceedings.

Disciplinary proceedings shall be conducted in the first instance by a
disciplinary eommittee established by the Bar Association.

An appeal shall lje from a deeision of the diseiplinary committee to an
appropriate appellate bedy,

¢
Disciplinary broceedings shall be conducted with full observance of the
requirements of faijr and proper procedure, in the light of the principles
expressed in this declaration.



APPENDIX IL
Report of Committee IV International Congress of Jurists, New Delhi, 1959
The Judiciary and the Legal Profession Under the Rule of Law

Clause I An independent Judiciary is an indispensable requisite of a free society
under the Rule of Law. Such independence implies freedom from interference by
the Executive or Legislative with the exercise of the judleial function, but does not
mean that the judge is entitle to act in an arbitrary manner. His duty is to interpret
the law and the fundamental principles and assumptions that underlie it. It is
implicit in the concept of independence set out in the present paragraph that
provision should be made for the adequate remuneration of the Judiciary and that a
judge's right to the remuneration settled for his office should not be altered to his
disadvantage during his term of office.

Clause I There are, in different countries, varying ways in which the Judiciary are
appointed, re-appointed (where re-appointment arises) and promoted, involving the
Legislative, Executive, the Judiciary itself, in some countries the representatives of
the practising legal profession, or a combination of two or more of these bodies.
The selection of judges by election and particularly by re-election, as in some
countries, presents special risks to the independence of the Judieiary, which are
more likely to be avoided only where tradition has circumseribed by prior agreement
the list of candidates, and has limited political controversy. There are also
potential dangers in exclusive appointment by the Legislative, Executive, or
Judiciary, and where there is on the whole general satisfaction with the calibre and
independence of judges, it will be found that either in law or in practice, there is
some degree of co-operation (or at least consultation), between the Judiciary and
the authority actually making the appointment.

Clause OI The principle of irremovability of the Judiciary, and their security of
tenure until death, or until a retiring age fixed by statute is reached, is an important
safeguard of the Rule of Law. Although it is not impossible for a judge appointed
for a fixed term to assert his independence, particularly if he is seeking re-
appointment, he is subject to greater difficulties and pressure, than a judge who
enjoys security of tenure for his working life.

Clause IV The reconciliation of the principle of irremovability of the Judiciary with
the possiblity of removal in exceptional eircumstances, necessitates that the ground
for removal should be before a body of judieial character assuring at least the same
safeguards to the judge as would be accorded to an accused person in a criminal
trial.

Clause V The considerations set out in the preceding paragraph should apply to: 1)
the ordinary civil and criminal Courts; 2} administrative Courts or constitutional
Courts, not being subordinate to the ordinary Courts. The members of
administrative tribunals, whether professional lawyers or laymen, as well as laymen
exercising other judicial funections (juries, assessors, Justices of the Peace, etc.)
should only be appointed and removable in accordance with the spirit of these
considerations, in so far as they are applicable to their particular positions. All such
persons have in any event the same duty of independence in the performance of
their judieial function.

Clause VI It must be recognised that the Legislative has responsibility for fixing the
general framework and laying down the principles of organization of judicial




business and that, subject to the limitations on delegations of legislative power
which have been dealt with elsewhere, it may delegate part of this responsibility to
the Executive. However, the exercise of such responsibility by the Legislative
including any delegation to the Executive should not be employed as an indirect
method of violating the independence of the Judiciary in the exercise of its judicial
functions. g '

Clause VII It is essential to the maintenance of the Rule of Law that there should
be an organised legal profession free to manage its own affairs. But it is recognized
that there may be general supervision by the Courts, and that there may be
regulations governing the admission to, and pursuit of, the legal profession.

Clause VII  Subject to his professional obligation to accept assignments in
appropriate circumstances, the lawyer should be free to accept any case which is
offered to him, .

Clause IX While there is some difference of emphasis between various countries as
to the extent to which a lawyer may be under a duty to accept a case it is conceived
that:
1. Wherever a man's life, liberty, property or reputation are at stake, he should
be free to obtain legal advice and representation; if this prineciple is to become
effective, it follows that lawyers must be prepared frequently to defend persons
associated with unpopular causes and minority views with which they themselves
may be entirely out of sympathy;

2. Once a lawyer has accepted a brief he should not relinquish it to the qe‘criment
of his elient without good and sufficient cause;

3. It is the duty of a lawyer, which he should be able to discharge, without fear of
consequences, to press upon the Court any argument of law or of fact which he
may think proper for the due presentation of the case by him.

Clause X Equal access to law for the rich and poor alike is essential to the
maintenance of the Rule of Law. It is, therefore, essential to provide adequate
legal advice and representation to all those threatened as to their life, liberty,
- property or reputation, who are not able to pay for it. This may be carried out in
different ways and is on the whole at present more comprehensively observed in
regard to criminal as opposed to éi_vil cases. It is necessary, however, to assert the
full implications of the principles, in particular in so far as 'adequate’ means legal
advice or representation by lawyers of the requisite standing and experience. This is
a question which cannot be altogether dissociated from the question of adequate
remuneration for the services rendered. The primary obligation rests on the legal
profession to sponsor and use its best effort to ensure that adequate legal advice and
representation are provided. An obligation also rests upon the State and the
commmunity to assist the legal profession in earrying out this responsibility.



P3|/

The Independence of Lawyers

Prof. Shimon Shetreetr
Faculty Of Law
Hebrew University

A paper to be Presented at the National Seminar of

the Canadian Institute of the Adninistration of

Justice op "Justice: Independence and Accountability”
Montreal oOctober 14 - 17, 1987



T ulig

The Independence of the Layer

Prof, Shimon Shetreet

Introduction

The topic of the independence of the lawyer and the notary has been
neglected in comparison to the research which has been devoted to the
fndependence of the judiciary., The International Commission of Jurists
which had addressed this issue in an faternational coaference in New Delhi
in 1959, established in the early 1980's the Center for the independence of
judges and lawyers.

Yet the independence of the lawyers aad the legal profession is of
equal importance to the maintenance of the rule of law in soclety.

In recent years however, the subject has attracted attention both at
the national and international levels. ‘On the national level one might
rention the Quebec Report of the study Committee on the role, the status of
Laywers in Public Service (1986) and the British Royal Commission on Legal
Services, These and other reports have not focussed on the in&ependenca of
the lawyer, as did a number of international docummnts,

The independence of lawyers 1s provided for in Part 111 af the
Universal Declaration of the Independence of Justice, adopted here in
Montreal on June 10, 1983, by the World Conference on the Independence of
Justice, The independence of the legal profession is declared to constitute
an essential guarantee for the independence of the judicial process and the
promotion and protection of human rights,, The declaratioa further provides
that access to legal services provided by an iandependent lawyer, 1s an
ipportant human right.

The International Commission of Jurists which had addressed this issue
in an iaternational conference in New Delhi in 1959, established in the
early 1980's the Center for the independence of judges and lawyers,

The Sub-Commission on Prevention of Discrimination and Protection of
Minorities of the Economic and Social Council of the United Nations has alsoe

studied the question of the independence of lawyers in receat years,
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The aim of this paper is to examine the necessary prerequisites for the
independence of the individual lawyers aad the collective independence of
the legal Profession. The collective dimension of tha independence of
lawyers will be examined in the light of the various models of self
government of the legal profession, existing in different parts of the
world.,

Thecretical Dimensions of Legal Independence

The independence of judges is referred to ag "judicial independence”.
The independence of lawyers, which is likewise, vital for the propert
discharge of the duties of the advocacy, should be referred to as legal
independence.

The maintenance of the rule of law requires that the independence of
both the judges and the lawyers be secured, It follows that the concept of
independence of lawyers or legal indepeadence should then generally be
structured along the lines of judicial independence. The independence of
lawyers 18 composed of a number of central aspects: the indepandence of the
individual lawyer comprises of substantive independence, pereonal
independence, and internal independence, 1n additioa to the independence of
the tadividual lawyer, the collective independence of the legal professions
28s an institution must be recognized,

Substantive independence of the lawyer is secured by a number of legal
mechaniems aad prineiples. The lawyer has to be free of conflict of
interests. This rule applies in situations of confliet of different forms:
a conflict between his personal interests and those of his client; a
conflict between the interests of two clients; a conflict of interest
between his client and an organisation which employs him or pays his fees.
Substantive independence is also secured by legal immunity granted to
lawyers in court related activity: appearance in court and preparation for
the trial. 1In the context of lawyers public service such as prosecutors or
legal advisors to the government agencies substantive independence means
that in taking professional decisions they must be independent and not
subordinate. This in spite of the fact that personally they may be subject
to administrative orders in relation to noa professional matters., As to

professional matcers they are only subject to professional hierarchy.
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The second aspect of the lawyers' independence is hig personal
independence, The extreme model of cthis aspect as recognized in Switzerland
for example, that those who are employed by non lawyers caamnot be members of
the Bar. The Swiss approach 1s quite unique, in most Systems the personal
independence does not go as far, It normally requires personal independence
in the sense that a practising attorney should not be a slngle-client lawyer
or run an office for a limited number of clients. This tends to adverssly
affect his independence. An luportant aspect of personal inde pandence
relates to the independence of the lawyer from the judges and the
governmeat, Lawyers who are too concerned with Judges' favours or threats,
or are overly anxious to please the government cannot exercise their
functions properly and effectively and cannot serve the best interests of
their client. There is a special interest in iasuring the personal
independence of lawyers in the public service. There are models to protect
their personal {ndependence for example by rendering them outside the normal
administrative hierarchy of their governmental units and putting them under
the hierarchy of the cepartment of Justice and the Attorney General who are
expected to be more professionally oriented in the exercise of their duties,
and are expected to demonstrate greater concern for the iudependence of the
law and the lawyer.

In addition to substantive independence and personal lade pandence
layers should algo enjoy interwal independence vts—*-vis their colleagues
at the Bar, Discipline should be exercisad by the legal professiocn subject
to proper safeguards both with regard to the procadure of discipline, and to
the grounds for disciplinary action against the lawyer,

Thus far, we have outlined the aspects of professional independence of
the individual lawyer. However, the independence of the legal profession
cannot be complete without securing the collective independence of the Bar
as an institution., Collective ifndependence of the legal profession ig
assured by the establishment of self governing bar associations, recognised
by law. Such associations must enjoy independent status uninhibited by
governmental controls and restrictions.

The different forms of legal independence and their slgnificance in the
promotion of the soctial interest of maintaining the rule of law must not

cause us to lose sight of the delicate balance which must be maintained
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between independence and accountability; the lawyer and the legal
profession must be accountable for society; their ifudependence must be
qualified by proper mechanisms and standards to assure personal integricy,
impertiality and a high quality of legal services, Legal independance must
not shield incompetence, negligence, dishonesty and breach of ethical
duties.

The atriking of that delicate balance betwsen independence and
accountability calls for cthe resolution of difficult questions, such as the
mechanisms of disgipline of aberrant lawyers, and the lines betwsen imounity
for conducting trial and liability for professional misjudgment, protection
of client-lawyer privilege and the enforcement of criminal law.



Significance of legal Independeunce Pgl {D]

The need to protect the lawyer's independence is vital because of the
unique nature of his function as Lord Macmilan once explained the lawyers
must maintaln a balance between many conflicting claims. A lawyer owes a
duty in general to the rule of law in society, As an advocate he owes a
duty to his client; as an officer of the court he owes a duty to the Court;
he also has a duty to the State and the other party; finally he owes a duty
to himself.

In order to be able to maintain this proper balance between these
various and somewhat conflicting claims of his office and represent his
ciient, a lawyer must be independent. He must enjoy personal independence
and subgtantive independance as outlined earlier, A practicing lawyer
should be independent in a number of ways. He should be indepeadent from
powerful corporations aad financial lastitutions; he should not be dependent
on too closely assoclated economically with branch organizations which
represent employers, industry or employees; at the same Fime a practising
lawyer ahould be independent from government in all its Porms: the
executive, public authorities of differeut nature aad responsibility, and
the judiciary,

Furthermore, lawyers under a duty to avoid a situation of interdepandence
between themselves and their clients, thus, a lawyer canuot provide financing
for his diet or give his loans to pay for the legal services provided.
Likewice it 1s generally expected from lawyers to avoid a situation of single
client law practice, The lawyer should feel free to offer advice which may
displease the client, and excessive economic dependence on one client
restricts and inhibits the lawyer's freedonm.

Like a jJudge, the lawyer exercises his function in a situation of a
dispute, a conflict between parties, The dispute can be constitutional,
administrative or criminal where the individual confronts the government,
The dispute can be a civil dispute between an ordinary citizen and a large
corporation. 1n those conflict situations, a practising lawyer must be able
to prosecute a claim, or conduct a defence without being at risk of
Jeopardizing his business interest or worse, bar license on pleading rights,

should he present arguments which displease the government, The harassment

of lawyers who are engaged in defence of human rights {s unfortunately a
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The gignificance of the independence of lawyers has increased with the

widespread practice in some countries,

further development in the expectations from lawyers. Today a lawyer is not
only expected to perform in a responsive function; but also to exercise a
supervisory funtion. As one senlor lawyer put it, he is not expscted to
limit himself to "a yes or no or green light - red light function”, but also
a "how to do it design function”., (Bayless Manning, Corporate Legal
Practice in 1990's: Directions and Challenges® (1982) 37 The Business Lawyer
683,693). Other lawyers spoke of the duty of the lawyer to offer “a
meaningful preventive law alternative™, and have pointed out the change on
the function the lawyer "from a role of response to a role of continuing
surveillance and monitoring" (id at 26).

The independence of the individual lawyer is enhanced by strong aund
independent legal profession, The collective independence of the lawyer's
organizatious. An autonomous law society; bar aseociation or Bar Council,
eatablished by law and protected from undue governmental control, is vital

to the maintenance of an independent legal profession.
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Contemporaty Problems of the Legal Profession

The maintenance of legal iandependence - the independence of the lawyert
and the legal profession is a dynamic and a continuing campaign, This
campaign is within the larger campaign of the maintenance of the quality of
legal services provided by lawyers. The protection of independence calls
for safeguards, privileged and immunities, These in turn, result in abuses
which must be checked. But more checks must be exarcised so as not to cause
undue interference with the independence of the non-aberraat lawyers, who
are the majority. This complicated circle of conflicting needs and
principles requires both careful judgement and a firm resoluteness. These
lines of analysis illustrate the complicated nature of the prtoblems of the
legal profession.

The continuing campaign of maintaining lawyers accountable can be
Lllustrated by a sample survey of actions filed against lawyers. Such a
survey is offered by a Canadian report published in 1981 by the Fedetation
of Law Socleties. The Report entitled "The Legal Profegsion and Quality of
Service" are edited by W.,H. Hurbert, A.,C,, coatain surveys prepaid by
Professor Lewis Klar and Mr. J.A.C. Keys (see id p. 395). The typical
aberrations by solicitors extend to a wide range of areas. In real estate
transitions, lawyers allow insufficient mortgage security or failed in the
investigation and certifying of titles. 1In the conduct of actions lawyers
missed a deadline of limitation pariods, The survey also reports the

representation of conflicting personal interests.
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The Independence of Lawyers in Public Service

In order to perform their duties properly, employed lawyers both in

private business and public service must anjoy professional independence.
The iundependence of lawyers in public service is not always perceived with
the clarity it requires. There is greater understanding to the need for
assuring substantive independence of lawyers who are charged with the
function of making prosecutorial decisions in the system of criminal
Justice, It is generally accepted that such decisions must be made without
external pressures and subject only to professional considerations to the
exclusion of political input or non-televant administrative guidaace or
insturctions. This understanding is not as clear with respect to other
aspects of administration of justice such as civil law, or administrative
law. The Report of the Quebec Study Committee on the Role of the Status of
Lawyers in Public Service addressed this issus and recommended the
clarification of this proposition by a proper legislative ameadment,

There is no doubt that the social interest of protegting profesaional
indebendence of the lawyer in public service applies to all fields of law;
their independence must be further snhanced by proper conditions of work

secured terms of office and adequate remuneration,
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International Perspectives ?4) ' \
The independence of the individual lawyer and that of the legal

profession has loang been as a central aspect of the maintenance of the rule of
law in a free soclety and for the adequate protection of human rights. Im
1959 the International Commigsion of Jurists in an International Conference
held in New Delhi emphasized that "it is sasential, to the masintensnce of the
rule of law that there should be an organizaed legal profession free to manage
its own affairs”. A much more elaborate statement of the coamitment to the
peinciple of the independence of lawyers and the legal profeassion is contained
in the Universal Declaration - on the Independence of Justice, adopted here in
Montreal in June 1983,

The peclaration provides (8 3.02) that the independence of the
legal profession "constitutes an essential guarantee for the promotion and
protéction of human rights.” The Declaration also emphasizes the importance
of the independance of the lawyer in the discharge of his dutles (8§ 3.11)
and the vital need to protect him from goverumeat threats when he depends on
persong whose liberty is depressed (§ 3.18). There are many other aspects
that the Declaration coatains aa esseutial elements for tha protection of the
personal and substantive independence, of the lawyer and the collective
independence of the legal profession. Due to its significance, I have
included the full text of the Declaration, the Part relating to the Lawyers,
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1n coaclusion I wish to stress the importance of meeting the coatinuoue
challenge of protecting the independence of the legal profession in all its
aspects, At the game time one should not five equal weight to the duties fo
the legal profession to society in general and to the clieats who expect
speedy, fairly priced and high-quality service,

Finally, the independence of lawyers, must always be qualified by the
principle accouantability, Lawyers must be accountable for failures and
aberrations. The legal profession must be diligent in maintaing high
standards of the profession so that the profession will continue to enjoy
public confidence, Thus the profession will be able to perform the holy task
of protecting human rights and maintaining the rule of law in society.
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Unviersal Declaration on the Independence of Justice, adopted in Montreal,

June 198

s e ———

e —— % %y

3'

Definitions

.0

In this chaptee:
8) "lawyer" means a person qualified and authorized to practica befora the
eourty, and to advise and represent his cllents in legal matters;

b) "Bar assoeiation* means the recognized professional association to which
lawyers within a given Jurisdiction belong,

General Principles

3.02

3.03

3.04

The legal profession is one of the institutions referred to in the preamble to
this declaration. Its independence constitutes an essential guaranteae for the
promotion and protection of human rights, '

There shall be a fair and equitable system of administration of justice, which
guarantees the independence of lawyers in the discharge of their professional
duties without any restrictlons, influences, Induceaments, pressures, threats or
Interterences, direct or indirect, from any quarter or for any reason.

All persons shall have effective access to legal services provided by an
independent lawyer, to protect and establish their economie, social and
cultural, as well as cjvil and politien) rights. -

Legal Education and Entry into the Legal Profession

3. ns

3.08

3.07

3.08

Legal education shall be open to all persons with requisite Qualifications, and
no one shall be denied such opportunity by reason of Pace, colour, sex,
language, religion, political or other opinion, natienal or soalal origin,
progerty, birth or status,

Legal education shall be designed to promota in the public interest, in addition
to technical competence, awareness of the ideals and ethical duties of the
lawyer, and of human rights and fundemental {reedoms recognized by natlonal
and international law,

Programmes of legal education shall have regard to the soelal responsibllities
of the lawyer, ineluding cooperation in providing legal services 1o the poor and
the promotion and defencs of economie, sociel and cultural rights in the
process of development, -

Every person having the necessary Integrity, good eharacter and Qualifications
in law shall be antitled to become a hw;,rer. and to eontlnua In practice
without diserimination for having been convioted of an offence for exercising
his internationally recognized eivil or political rights.

Education of the Publie Conceming the Law

Qo‘

It shall ba the responsibility of the lawyer to educate the members of the
public about the principles of the fule of law, the importance of the
independence of the judiciary and of the legal profession and to inform them
about their rights and duties, and the relevant and avallable remeadies,

Rights and Duties of Lawyers
3.10 The dutles of a lawyer towards his client Include: a) advising the client as to

s legal rights and obligations; b) taking legal action to protect him and his
Interests; and, where required, ¢) nbruoming him before courts, tribunals er
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d.12

.13

.14

3.1%

3.16

.17

.19

3.20

\m&"'l 1o

administrative authorities,

The lawyer, in discharging his duties, shall at all times aet freely, diligently
and fearlessly in accordance with tha wishes of hig client and subject to the
established rules, standards and ethics of his profession without any inhibition
or prassure from the authorities op the public.

Every person and §TOup of parsons is entitled to call upon the assistance of a
lawyer to defend his or its interests or cause within the law, and it ig the duty
of the lawyer to do $0 to the best of his ability, Consequently the lawyer (s
not to be identified Dy the authorities or the public with his cliant or his
cllent's cause, however popular or unpopular {t may be.

No lawyer shall suffer or be threatened with pengl, elvil, adminigtrative,
economic or other sanctions by reason of his having advised or Pepresented any
client or client's cauge.

No court or adminlstrative authoirty shall refuse to recognize the right of a
lawyer to appear befora it for his client.

It is the duty of a lawyer to show proper respect towards the judiciary. He
shall have the right to raise an objection to the participation or eontinued
participation of a judge In a particular case, or to the conduct of a tria] op
hearing.

If any proceedings are taken against a lawyer for failing to show proper
respect towards & court, no sanction against him shall be imposed by a judge
who participated in the proceedings which gave rise to the charga against the
Llwyer. :

Save as provided in these principles, a lawyer shall enjoy eivil and penal
immunity for relevant Stalements made in good faith In written or oral
pleadings, or In his professional appearances befors a court, tribunal or othap
legal or administrative authority,

The independence of lawyers, in dealing with persons deprived of their liberty,
shall be guaranteed so as to ensure that they have free and fair legal
assistance. Safeguards shall be Duilt to avoid any possible suggestions of
¢ollusion, arrangement or dependance between the lawyer who mots for them
and the authorities.

Lawyers shall have all such other facilities and privileges as apre necessary to
fulfill their professional responsibilities effectively, Inaluding: a) absolute
confidentiality of the lawyer—glient relationship; b) the right to travel and to
consult with their clients freely, both within their own country and abroad; e)
the right freely to seek, to receive and, subject to the rules of their
profession, to impart information and (deas relating to their professional work;
d) the right to aceept or refuse 4 client or a brief,

Lawyers shall enjoy freadom of belief, expression, essociation and assembly)
and in particular they shall have the right to: a)take part in publie discussion
of matters concerning the law and the administration of fustice, b)join or form
freely local, national and international organications, ¢) proposs and
recommend well-considered law reforms In the publie interest and inform the
public about such matters, and d) take full and active part In the politieal,
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social and cultural life of their country. P 4h ’Cb‘

Rules and regulations governing the fees and remunerations of lawyers shall be
designed to ensure that they earn & fair and adequats income, and legal
setvices are made available to the public on reasonable terms.

Legal Services for the Poor

3.22

.23

1.24

It is a necessary corollary of the concept of an independant bar, that its
members shall make their services available to all sectors of society, so that
no ons may be denled justice, and shall promote the cause of justice by
protecting the human rights, economie, social and aultural, as well as givil and
political, of individuals and groups. ;

Governments shall be responsible for providing sufficient funding for ‘lml
servioe programmas for the poor. :

Lawyers engaged in legal service programmes and organizations, whioh are
financed wholly, or in part, from public funds, shall receive adequate

. pemuneration and enjoy full guarantees of their professional independence in

particular by:

- the direction of such programmes or organizations belng entrusted to an
independent board, composed mainly or entirely of members of the
profession, with full control over its policies, budget and staff;

~ recognition that, in serving the cause of justice, tha lawyer's peimary: duty

is towards his cllant, whom he must advise and represent in conformity
with his professional consciance and judgment.

The Bar Association

3.28

3.28

There shall be established in each jurlsdictlon one or more {ndependent and
sel{-governing associations of lawyers recognized in law, whose couneil or
other executive body shall be freely elected by all the members without
interference of any kind by any other body or person. This shall be without
prejudice to their right to form or jin, in addition, other profassional
associations of lawyers and jurists.

In order to enjoy the right of sudience before the courts, all lawyers shall be
members of the appropriate Bar Association,

Funation of the Bar Association

3.21

The functions of & Bar Association in ansuring the independence of the legal
profession shall be inter alins ' .
@) to promote and uphold the cause of justice, without fear or favours

b) to maintain the honour, dignity, integrity, competence, ethics, standards of
conduct and discipline of the profession;

o) to defend the role of lawyers in socisty and preserve the independence of
the profession;

d) to protect and defend the dignity and independence of the judiclary;

e) to promote the free and equal access of the publio to the system of justice,
{neluding the provision of legal aid and advicey :




3.28

3.29

Disolp

a.30

a.a l

3.32

3.33

.34

Pl

f) to promote the right of everyone to a fair and publie hearing before a
competent, independent and Impartial tribunal, and in accordance with proper
Procedures In all matters;

g) to promote and Support law reform, and to somment upon and promote
publie discussion on the substance, interpretation and application of existing
and proposed legislation;

h) to promote & high standard of legal eduoation 43 & prerequislte for entry
into the profession;

I} to ensure that there is free access to the profession for all persons having
the requisitea professiona) competence and good character, withoyt
diserimination of any kind, and to give assistance to new entrants into the
profession;

) to promote the welfare of members of the profession and render assistance
to a member of his family in appropriate cases;

k) to affillate with, and participate in, the activities of international
organizations of lawyers, 2

Where a person involved In litigation wishes to engage s lawyer from another
country to aet with a local lawyer, the Bap Association shall cooperate [n
assisting the foreign lawyer to obtain the necessary right of audience.

To enable the Bar Association to fulfill its funetion of presarving the
independence of lawyers, It shall be informed immedlm}y of the reason and
legal basis for the arrest or detention of any lawyer; and for the 3aMe purpose
the association shall have prior notice for: {) any search of his person or
property, 1i) any seizure of documents in his possessions, and iil) any decision

In such cases, the Bar Assoclation shall be entitled to be representad by its
president or nomines, to follow the proceedings, and in particular to ensure
that professional secrucy is safeguarded.

The Bar Assoclation shall freely establisli and enforee, in accordance with the
law, a code of professional conduet of lawyers.

The Bar Association shall have exclusive competence to initiate and conduet
disciplinary proceedings against lawyers on its own lnitiative or at the request
of a litigant. Although no court or public authority shall {tself taka
diseiplinary proceedings against a lawyer, it may report a oase to the Bar
Association with a view to its initlating disaiplinary proceedings.

Diseiplinary proceedings shall be conducted In the fimt (nstance by a
disciplinary committee established by the Bar Assoclation.

An appeal shall le from a declsfon of the disclplinary eommmo'; to an
&ppropriate sppeilate body.

¢
Disciplinary proceedings shall be conducted with full observance of the
requirements of fair and proper procedure, in the light of the principles
expressed in this declaration.




Clause I An Independent Judielary s an indispensable requisite of a free society
under the Rule of Law. Such independence implies freedom from interference by
the Executive or Legislative with the exercise of the judicial function, but does not
mean that the judge is entitle to act in an arditraty manner, Hig duty is to interpret
the law and the fundamental principles and assumptions that underilg It. ?: is
Implicit {n the concept of independence set out in the present paragraph that
provision should be made for the adequate remuneration of the Judlclary and that a
Judge's right to the remuneration gettled for his office should not be aitered to hig
disadvantage during his term of oftice.

Clanse II There are, in different countries, varying ways in which the Judiclary are
&ppointed, re-appointed (whers re-appointment arises) and promoted, involving the
Legisiative, Executive, the Judieiary itself, in some countries the representatives of
the practising legal profession, or a combination of two or more of these bodies,
The selection of Judges by election ang particularly by re<election, as in some
countries, presents special risks to the independence of the Judielary, which are
More likely to be nvoided only where tradition hag circumseribed by prior agreement
the list of candidates, and hag limited politica) controversy. gmm are also
potential dangers in exclusive appointment by the Legislative, Executlve, or
Judieiary, and where there is on the whola general satisfaction with the calibre and
independence of Judges, it will be found that either in law or in practice, there is
some degree of co-operation (or at least consultation), between the Judiclary and
the authority actually making the appointment,

Clause I The principle of irremovability of the Judiciary, and thelr security of
tenure until death, or until 4 retirving age fixed by statute is reached, is an important
safeguard of the Rule of Law, Although it is not impossible for o Judge appointed
for a fixed term 1o assert his independence, particularly it he is seeking re~
appointment, he [y subject to greater diffieulties and Pressure, than a judge who
enfoys security of tenure for his working lite.

Clause IV The reconefliation of the prlncifrlo of irremovability of the Judielary with
the possiblity of removal in exceptiona) o cumstances, necessitates that the ground
for removal should be before a body of Judicial character @s3uring at least the same
safeguards to the Judge as would da accorded to an accused person in a criminal
trial

Clause V The considerations set out In the preceding paragraph should apply tot 1)
the ordinary eivil and eriminal Courts; 2) administrative Courts or constitutional
Courts, not being subordingte to the ordinery Courts. The members of
edministrative tribunals, whether professional lawyers or laymen, as well as laymen
exercising other judieial functions (juries, assessors, Justices of the Peace, ete.)
should only be appointed and removable in accordance with the spirit of these
considerations, in $o far gs they are applicable to their rticular positions, Al such
persons have in any event the same duty of independence in the performance of
their judicial function,

Clause VI It must be recognised that the Legislative has responsibility for fixing the
general framework and laying down the peinciples of organization of judicial
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business and that, subject to the limitations on delegations of legislative power

which have been dealt with elsewhere, it may delegate part of this responsibility to

the Executive. However, the exercise of sueh responsibility by the Legislative

Including any delegation to the Executive should not be employed as an indirect

?:lenwd of violating the independence of the Judiciary in the exercise of its judicial
netions, o

g

s —

Clawse VII It is esgentlal to the maintenance of the Rule of Law that there should
be an organised legal profession free to Manage its own affairs, Byt it Is recognized
that there may be general supervision by the Courts, and that there may be
regulations governing the admission to, and pursuit of, the legal profession.

Clause VIO Subject to his prolessiona! obligation te accept assignments {n
appropriate circumstances, the lawyer should be free to accept any case which is
offered to him. . ' .

Clause IX While there is some difference of emphasis between various countriag ag
to the extent to which a lawyer may be under a duty to acoept a case it {a conceived
that;
1. Wherever o man'g life, liberty, property or reputation gre at stake, he should
be (ree to obtain legal advice and representation; if this principle is to becomse
effective, it follows that lawyers must be Prepared frequently to defand persons
associated with unpepular causes and minority views with which they themselves
may be entirely out of sympathy; '

Z, Once & lawyer hag accepted g brief he sh::uld hot relinquish it te the ditr!ment
of his client without g9od and suffieient cause;

'3'. It is the duty of & lawyer, whieh he should be able to discharge, without fear of
consequences, to press upon the Court any argument of law or of faot which he
Mmay think proper for the due presentation of the case by him. .

Clame X Equal access to law for the rich and poor alike [z essential to the
Mmaintenance of the Rule of law. It Is, therafore, essential to provide adequate
legal advice end representation to all those threatened as to thejr lite, liberty,
property or reputation, who are not able to pay for it. This may be carried out in
different ways and fs on the whole at present more comprehensively obgerved [n
regard to eriminal as opposed to éivil cases. It s necessary, however, to assert the
full implications of the principles, in particular in so far as 'adequate’ means legal
advice or representation by lawyers of the requisite standing and experiance. This is
& question which eannot be altogether dissociated from the question of adequate
remuneration for the services rendered. The primary obligation rests on the legal
profession to spongor and use [ts best effort 10 ensure that adequate legal advice and
répresentation ara provided, An obligation also rests upon the State and the
commmunity to assist the legal profession in earrying out this responsibility,





