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CHILDREN IN DIVORCE: SOME FURTHER DATA

INTRODUCTION

This paper presents the main findings of a small research project
conducted at the Centre for Socio-legal Studies, Wolfson College, Oxford.
It was intended to cunpleient the large scale survey of the manner of
disposition of the custody issue after divorce based on an examination
of court records and published in 1977.1 That study was based on a rep—
resentative sample of divorce cases involviné children under 18 filed
during 1974 in ten courts in England and Wales and in the Court Session
in Fdinburgh. A total of 835 cases was cxamined. The data yielded
informmation on the proposals and patterns of arrangement made by parties
for their children on divorce and the courts' responses to them. Some
of this will be referred to shortly.

An outstanding Tinding of that study was, when the totality of
divorce cases 1s considered, how insignificant the role of the courts
apizars to be. Only 6.2% of the English cases were classified as being
contested on custody or access at time of hearing, but this may be an
under951inate.2 Of the uncontested cases, the court order changed the
children's residential status quo in only 0.6%(4) ceses: in all the rest,
it simply confirmzd the arrangements agreed between the parties. In only
two of the 39 cases vwhere custody was considered contested was a child
moved from one parent to the other without the agreement of the parents.

1. John Eekelaar and FEric Clive, with Karen Clarke and Susan Raikes,

Cugtod\ after Divorce (SSRC Centre for Socic-legal Sutdies, 1977);

also I.F.G.Baxter and Mary FEoerts (eds.) The Child and the Courts(1978),ch 1.
2. In a similar, though smaller scale study, Susan

Naidrnent found ]3% of cases to be contested on these issues: '"A Study in
Child Custody" (1976) Femily Law 195 and 236 (rcferred to as '"'the Keele
study"). The difficulty lics partly in defining what counts as a "contest!
and partly in the limiied inforration contained in the docum:=nts.




But despite the relative smallness of the number of cases which are con-
tested and (particularly) which result in a court imposed solution, they
are still significant in absolute terms. It may be estimated that, in
1979, some 101,837 divorce cases involved one or more children under 183
of which, on aﬁ assunption of contest in about 10% of cases,4 indicates
an annual incidence of samre 10,000 of such disputes. These are notorious
in termms of emotional cost and professional time. What the criteria for
their resolution should be is uncertain. Indeed, the very appropriateness
of a court-centred process of their resolution is in question.

To obtéin information about the 'difficult' divorce cases in adequate
depth poses considerable methodological problems. Examination of a POpu-—
lation obtained by self-referral or from persons who have sought clinical
or other therapy may yield Vajuable Iesults; but forféits any claim to
provide a balanced picture of the overall Scene.5 A random sample of
people contacted at the divorce court will vield a more representative
picture, though shortage of research personnel is likely to 1imit the
sample to a particular locality. This nethod’was adopted by Mervyn Mﬁrdh
who interviewed 102 petitioners in this way and his findings have been
published after the present research was completed.6 Ihrch used a second
sample of 41 couples known to divorce court welfare officers in three
counties. The present study also sought its population thiough divprce
court welfare officers. Our first study had shown that, in 11.3% of all
the cases, reference had been made to a divorce court welfare officer for
investigation and report to the court. This was done in over half of the

3. See below, p.18

4. See note 2 above and associated text.

5. Thus the major American study reached its population through referrals
by parents and clinicians: J.S. Wallerstein and J.B. Kelly, Surviving the

6. Mervyn Murch, Justice and Welfare in Divorce (1980.



contested cases. Welfare reports were more likely to be sought in the
following cases: the larger the number of children involved; where a
child had moved between parents after separation and prior to petition;
where it was proposed that the child's residence should be changed; if
non-relatives (other than a cohabitee) were in the hou-zhold; if the |
children were split between households; where the chil: -en were living
with persons other than a parent.

A population reached through divorce court welfare officers is
therefore a pre-selected one; but the selection will be made on the basis
of a perception that the cases contain elements indicative that the
family breakdown contains higher risks of hardship or disruption to the
children than 'normal' cases. The sanmple will also bc é]equately repre—
sentative of contested cases. Since we not only want«< to find out about
these cases themselves in some detail, but also of the .ole of welfare
officers generally, we sought to obtain a representative samrple of cases

referred to the officers. Data was to be obtained by cuestionnaire, and

to achieve our purpose, we asked the liaison officer (who allocates

referred cases among the welfare officers) to supply a guestionnaire cach
time he allocated a case (irrespective of its nature) 1o a different officer.
No officer would receive a second (or subsequent) questionnaire until all
participating officers had received one. This not only spread the load
among the officers; it also achieved the requisite element of representa-
tiveness we sought.

The data was obtained by asking each officer to record information
about the case and his own response to it on the questionnaire supplied.
It was intended that he should do this when (or shortly after) he wrote
his report and that he should return the completed questionnaire to the

liaison officer together with his report. The liaison officer would



complete a separate questionnaire at a later stage indicating what the
final outcome of the case was. It is obvious that qualitative informa-
tion about cases obtained by this method is, strictly, data on the
officers' perceptions and is accordingly liable to variation according
to the subjective interpretations given to the facts by individual
officers. But we must remenber that a welfare offic..c is in a unique
position to meke judgments about the family. In nearly two-thirds of
the investigations the officer spent nore than ten hours on the case,
and often considerably longer. Researchers can seldom devote so much
time to their subjects.

Two hundred and ninety-five questionnaires were distributed to
liaison offers during June and July 1978. By July 1980, 122 completed
questionnaires had been returned, and these form the basis of the study.
In 100 cases information was also returned about the hearing and its
outcome. Questionnaires were returned from 24 separate probation areas.
The distribution between arcas was as follows: 8, 21, 10, 8, 3, 2, 14, 1,
1, 15, 6, 6, 1, 1, 1, 1, 1, 10, 1, 1, 5, 1, 1, 3. The areas contained
a wide range of social and denographic characteristics, but were all
situated in the scuth—vwestern and west midlands regions of England. It
was, unfortunately, not possible to include the London area, which is
served by a specialist divorce court welfare service. This spread seenms
sufficient to support a claim to the adequacy of the representative
nature of the sanple. But the methodology and the results obtained have
their limitations and the research must be seen as being of modest scope,
endeavouring to answer some of the questions left unanswered by Custody

after Divorce (hereafter referred to as CAD), and, in particular must be

7. The divorce court welfare service outside London is provided by the
Probation and Afier-Care Service.



read in the light of Murch's more extensive research, with respect to

which it can provide some supplemezntal or supiortive ev_dence.

Some unanswered questions

There was evidence in CAD that a party on whom a petition had been
served on the 'fact' of unreasonable behaviour8 was more likely to adopt
an initially hostile stance than if another 'fact' was chosen, and that
this was reflected in the likelihood that a custody or access issue might
be contested.9 Would this finding be confirmed by an examination of cases
referred to welfare officers? The information about the arrangements
presently pertaining regarding the children on which the results of CAD

were based was (rostly) that contained in the Statement of Arrangements

10

for Children which must be filed with the petition. It is also an

important (though now not the sole)11 source of information for the court.

8. The sole ground upon which divorce can be granted in England and Wales
is that the marriage has irretrievably broken down. But this can be estab-
lished only by the allegation of the following five fact-situations:

(a) that the respondent has committed adultery and the petitioner finds
it intolerable to live with the respondent;

(b) that the respondent has behaved in such a way that the petitioner
cannot reasonably be expected to live with the respondent (popularly
known 2s "unrcasonable behaiviour');

(¢) tihat the respondent has deserted the petitioner for a continuous period
of at least two vears imixediately preceding the petition;

(d) that the parties to i1he marriage have lived apart for a continuous
period of at least two years inmediately preceding the presentation of
the petition and the respondent consents to a decree being granted;

(e) that the parties to the marriage have lived apart Ifor a continuous
period of at least five vears imnediately preceding the presentation
of the petition.

9. CAD, paras. 1. 4, 5.

10. Matrimonial Causes Rules 1977, r.8(2), Form 4.

11. Under the '"special procedure', introduced in 1973, a petition which is

undefended is examined first by a registrar and, if he is satisfied that the

facts alleged are established, he 1ssues a certificate to that effect and the

Judge is bound, accordingly, to grant a decree nisi. When, in 1977, the

procedure was extended to cases involving children, it was provided that:

"Unless in the circurnstances of the particular case the court thinks it

inappropriate to do so, the registrar shall fix an appointment for consider-

ation by a judge in chambers of the arrangenents for the children and send
notice of the zppoinimznt to the petitioner and respondent': Matrinonial

Causes Rules 1977, r.48(4)



How accurate is it? The officers were asked 1o make a check on

this. CAD revealed the disturbing fact that in nearly one-third

of all cases, access was stated not to be taking place at all at

the time the petition was filed. There was little difference

between contested and uncontested cases on this matter. It seemed
inmortant to try to discover, from the welfare officers, what the
reasons were for this breakdwon in contact between the children and
one of their parents. CAD had been unable to elicit any information
about the,socurces of financial support of children when families
break up and it was thought that this, too, was a matter on which

the welfare officers could provide some information. Nor could CAD
cotain any indication about ihe condition of the children involved in
the divorce, what their relationships with their parents were like
and whether iheir wishes had been consulted. No significant informa-
tion on this question is available in the United Hingdom,]2 and,
although our contribution could only be slight, any advance in
rnowledge in this direction is valuable. Finally, reference has

. ; , . pr s 1 '
already hieen made to the cutstianding 1inding of CAD concerning the

w
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the ceses.

\

L 2NAn1ey of the QTr"”C at VW in the e¢ventusl outcwrz of

—

U sccmed jmportant 1o see whether this finding would be coniisned
in the welfare officer cases and how far the officers themselves

zcted upon ihat principle. If the principle was confirsed, it also

6

seerzd Limortant to iry to discover more about those cases where the
principle was departed Irom. In particular, in view of growing

, .14 . o
controversy on the topic, how far both welfare officers and courts

12. Xurch's research concenirates mainly on the reactions of the
pai=nls 1o the dlvoroe Process.

137‘ Confirmzd by the Keele study: sce note 2. And see Susan

Vel ont, (hild Custcdy: Do Fathers get a Raw Deal?”

14, ?nuuuiaged by the 1980 film, "Kramer v. Kraner.' And see
Susan Maidoent, noie 13 above.



approached the question of the exercise of care and control over children
by their fathers.

Soine new questions

By Rule 95 of the Matrimonial Causes Rules 1977

(1) A judge or the registrar may at any time refer to a
court welfare officer for investigation and report any
matter arising in matrimonial proceedings which concerns
the welfare of a child.

(2) Without prejudice to paragraph (1), any party to an

application to which Rule 92 appliesl5 may, before the

application is heard, request the registrar to call for a

report from a court welfare officer on any matter

arising ih the application, and if the registrar is

satisfied that the other parties to the application

consent and that sufficient information is available

to enable the officer to carry out the investigation,

the registrar may refer the matter to a court welfare

officer for investigation and report before the hearing.

It will be observed that the remit of the welfare officer is to
investigate the case and report to the court. This function is intended
to re-inforce the protective role of the court, which is underlined by
the provision that a judge shall not make a decree absolute unless he is
satisfied that the arrangements for the children are satisfactory or the
best that can be made in the circwnstances.le However, one of the most
significant developmants in family law in recent years has been the
growing appreciation of the irportance of the conciliation process in divorce
cases. This was indicated in CAD in relation to the finding concerning the
limited role the court can rlay in altering the arrangements agreed between

7

the parties. If this is true then, it was argued e that the concept of the

court employing the welfare officer as an investigator is called into

question. TFor no matter how many nore 'facts' the officer unearths and

15. That is, an application concerning custody of or access to children.
16. Matrimonial Causes Act 1973, s.41(1)(b)(i).
17. (CAD, para.13.26.



puts before the court, the limitations on the court in influencing the
outcome remain. The officer might be more profitably employed in
helping the parties to deal with their problems, either by providing
tham with practical advice relevant to their new nceds, or (or in
addition) by bringing about an agreed solution between the parties regarding
their differences. These questions have been substantially explored by
Murch, who presents a convincing case for restructuring the divorce
process so as to separate fhe 'counselling' and 'investigative' role of
the welfare officers and, most importantly, to enable the counselling
process to take place at a much earlier stage than can usually happen
at present. His suggestions are grounded in the practical experience of
an experimental scheme set up for a three year period in Bristol whereby
solicitors refer potential divorce clients to a specialist conciliation
service before proceedings are conmenced. Preliminary reports suggest
that valuable results can be achieved by such intervention in those
(relatively) early stages.18

In spite of the formal remit to welfare officers under the Matrimonial
Causes Rules, there is a growing appreciation in the probation scrvice of
the irmportance of the counselling role.l9 Apart from Murch's deta (vwhich
was obtained in 1973 and 1974), there is little evidence on the =voluiion
of the role of welfare officers and its impact on the cases they deal with.
It was the intention of the present research to obtein further i:for—ation

on these matters.

18. Gwyn Davies, Research on Bristol Courts Family Conciliation R=1vice .
19. See especially David Millard, "The Divorce Court Welfare Incuiry™
@977) 141 J.P. 765; iiartin Wilkinson, Children and Divorce, 1981




THE FINDINGS

Cases which were contested

Of the 122 cases, 54 (44.2%) were recordedas being contested as to
custody when the officer made contact with the familv =nd 24 (19.6%) on

access alone. In order to discover whether there i< <. relationship

between the 'fact' for divorce chosen to establish i = rievable breakdownzo
and the likelihood of disputes over the children, it s 2cessary to
compare the distribution between the facts chosen in 1 roject sample
with the national distribution between these facts. i 1s shown in
Table 1.
Table 1 : Divorce Facts Alleged
All Contested All petitions A1l decrees nisi
Project | Project —
Gronnds cases cases 1978 1978 197% (474
n=122|n = 78 n=162,450 n=162,837(..=151,533|n=139,503
Adultery % | 28.6 33.3 26.6 27.0 28.1 29.1
Enreasonable ¢} g3 9 51.2 34.6 37.5 31.3 32.4
CEnENIOUr
Dcsertion % 3.3 1.3 3.4 2.7 3.5 2.9
Two years
separation & % 9.8 2.7 24.7 23.8 26.2 26.1
consent
Five years ¢/ 44 0.0 9.2 7.9 10.1 9.0
separation
Unrezsonable
behaviour in % 2.5 2.7 0.9 0.8 0.3 0.2
conbination
Others % 0.8 1.3 0.3 0.3 0.1 0.05

Compiled from figures pub

g lished in Juodicial Statistics 1978
znd 1279 Tables D 8(b) and (c)

20. S pote & shaov

0
)

and ascsociated text



The figures provide striking confirmation of the findings in CAD
of a 1ink between the Unreasonable Behaviour ground and difficulties
over children. While the percentage of project cases on the other
major ground (Aduliery) differs little {rom the national figure, . the
percentage for Unrcasonable Behaviour is considerably higher, and, corres-
pondingly, the percentage for Two Years' Separation and Consent much lower,
than their national counterparts. This does not simply reflect any tendency
of divorcing parties with children to favour the Unreasonable Bechaviour

1 that the grounds for divorce chosen

ground because it was shown in géQZ
by parties with children followed the same pattern as that for all

parties. Table 1 shows that there is little difference, as far as
Unreasonable Behaviour is concerned, between those cases which were
contested at contact and all the project cases. So the conclusion must

be that Umreesonable Behaviour petitions are heavily over-represented in
all cascs referred to velfare officers, whether contested or not. This

of course may indicate anxdety by courts about the condition of the
children in cases where, for exanple, violence is alleged against a party.
The reason for the link between that ground and the likelihood of disputes
over the children must rerzin a matter of some speculation. The contention
that the gound is always, or even usually, chosen beczuse a state of hosti-
lity already exists which predisposes towards disputles over the children

is weekened by the finding in CAD of sharp regional variations in the
grounas chesen. It seens likely that the choice of Unreasonable Bzhaviour
is dictated as much by tactics (e.g. the desire for a quick divorce) as

by the relations betwezn the parties. Vhat does seem clear is that

21. CAD, Table 1
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parties willing to wait (or allege) the lapse of two years' scparation
and 1o obtain their divorce by consent are significantly less likely
10 be in dispute over the children than any other group (apart from
those divorcing after five years' separation, by which time the issues
will be likely to have resolved themselves).

The study also confirmed the findings in CAD22 that wives are nore
3

likely to challenge the husbands' exercise of custody2 than vice versa.
42 9% of cases where the children were residing with the husband alone
(n=28) were contested as to custody at contact and a further 14.3% on custody
" and access as opposed to 26.3% and 7.0% respectively where they were resident
with the wife alone (n=57). Similarly, wives were more likely to dispute
sccess (29.8%) than husbands were (21.4%). Although the figurcs are small,
the data indicated that disputes were twice as likely to occur in cases
where the child (or eldest child) was aged 6-7 than in any other calegory.
This was not an artefact of some other variable, such as the child's sex
or where the child was resident. If this can be confimmed, the point may
be of importance in furthering our understanding of the dynamjcs of Tamily
conilict.

The outcome in court was known in 100 czses of the study. 1In 31 of
these cases, custody (or access and custody) had been contested at at
least one hearing and in 14 it had been contested on access alone. Thus
some 13% (reduction from 44.2% to 31%) fewer disputes over cusiody or
custody and access were still disputed at hearing than were in dispute at
contact, and five per cent (reduction from 19.6% to 14%) fewer where the
dispute was only about access. Put another way, about a guarter of the cases

which were in dispute at contact are no longer disputed at hearing. But

this proportion may be an underestimate. One reason why there may have

NN

2. CAD paras. 3.2, 6.2.
3. For convenience, the itcrm "custody
e and control.™

is us2d throughout in the scase of

=



been no information on the oulcome in court may have been because the
natter was not pushed to a hearing. Also, some hearings may have been
only "apparently' contested. (See note 3% below.) This data has
implications on the role of welfare officers and will be returned to

later.

It is gratifying that in only two cases did the welfare officer
discower any discrepancy between the information in the Statement of
Arrangeients for Children and the facts as he found them with respect to
the child's residence. In one, the child was stated to be with the father
while he was with foster parents while the father was away at sea; in the
other, the Statenent anticipated an arrangement soon made. In only one
instance was there any substantial inaccuracy in what was said about

access. But more frequent and serious inaccuracies were revealed regarding

U

talements made about the residence of the parties and other adults.
Statements were inaccurate when made on these matters in one in ten cases.
}ost Inaccuracies concerned the_housing situation (for exzrple, a party
might be found to be homeless, or living in a caravan); once the parties
were still living togeiher and on another occasion ithe pros-nee of a
conavitee, who hed three children in care, had not been roveaied. This
pattern is to be expected. A respondent is more likely to challenge any
iraccuracy relating to the residence of the child, which will be of

concern to him, that staianents concerning the actual conditions in which
the children live, aﬁout which he may be ignorant or unconcerned. 1If he

is not opposing the divorce itself, why should he expose such inaccuracies
or raise difficulties about the problems faced by the petitioner, and hence
risk the withholding of the divorce?

One carnot be sure that the ten per cent inaccuracy found in the sample

[sa]

exists for all cases involving children. The sanple is a preo-scelected



13

group of the more "difficult" cases. But how many "difficult' cases
have gone undetected, and therefore unreferred? It is also true that,
under the special procedure, the judge will normally interview at least
one of the parties in chaﬁ;ers,24 and this nay provide soine additional
information to the court about the children's circumstiances. We have
no data about those interviews, but if information can be concealed or
mis-stated in the docunentis, this can equally happen in interview. These
considerations can only widerline the difficulty for the court assuming
any kind of investigative or protective role concerning the children
of divorcing parents. The court depends on the parties (or one of them)
as its primary source of information, and (unless in dispute) they have
an interest in concealing the worst. Schemes to (partially) overcome some
of these limitations by, for example, passing the names of petitioners
over the social services departments in case sonething is known about the
family, have been criticized on libertarian gTounds.25 Apart from these
considerations, it is certainly difficult to see what 'protective'
ﬁeasures the court can take, even if fully informed, except perhaps in
the most extreme cascs where the children should be committed into care.
The withholding of decree ahso]ute26 is unlikely to irprove ratters. As
presently structined, the investigatory role is ineffficient and can lead
to little protective or preventative action; any attempts to overcome
these problens would be boset with idsological and practical difficulties.
Access

At time of contact, the welfare officers recorded that access was

taking place frequently in 45.9% of cases, infrequently in 23% and not at

24, See note 11.
25. Mervyn Murch, op. cit, ch.12.
25. See note 16.
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all in 28.7%. CAD showed that access was more often exercised in the

contesta

and the
broadly
welfare

present

d cases (indeed, that might be the very reason for the dispute)
corresponding percentages for the contested cases in CAD wcre
similar: 44.4, 13.3 and 24.4. The main reasons ascribad by the
cfficers for the non or infrequent exercise of acccss in the

study are set out in Table 2. No significant variations were

found related to the age or sex of the children, other than for children

under three, who were less freqguently visited.

Table 2: Reasons for non or infrequent

exercise of access (n=63)

Reason ascribed by officer % No.

Lack of interest by absent parent 22.2 14
__Consid;;;tion for the children ‘H_;;g.+—A ‘ -_6 ]
Consideration for other parent éfl e ___;_______‘#‘
"Legal advice" l.é _—__ﬂ; =
Injunction zgainst absent parent *____—q_mrﬂn___}.g_ - _; ]
—m%ostile_;ttitude of other parent _d__d-_m““"*___%jg_-f_qi__:;— T

Opposition by cnildren 7.9 )

Practical difficulties 3.0 B 22

_Unknoxm 4.8 3

The formidsble problems of role-adjustment faced by an absent parent

whzn visiting the childraen are well described by Wallerstein and
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Kelly.2 The categorisation by the welfare officers must, inevitably,
be crude. Nevertheless, the data does provide some understanding of
the relatively high non-exercise of access. The dominance of "practical"
difficulties draws atteniion to the inherent disruptive effect of divorce.
on a child's relationships with his parents; hostility by the children
or ithe custodian spouse rank relatively low. ''Lack of interest'" was the
reason given in nearly one-quarter of instances, and this almost
certainly understates the proportion if viewed nationally because this
calegory is bOPnd to be lower in a project sample dominated by disputes
over children. On the other hand, the reasons for an apparent lack of
intcrest by the absent parent to visit his children may lie deep and could
only be probed by a special study which this research does not provide.
While the CAD data showed no difference between absent mothers and
fathers as regards the freguency or otherwise of the exercise of access,
in the present study there was non or infreqguent exercise by husbands in
61.4% of cases where the children were with the wife as conpared with
50.0% in the converse case. But this is not necessarily due 1o grcater
indifference by fathers: the "lack of interest" motivation was evenly
distributed between mothers and fathers. lMen are more likely to neet
practical difficultics or encounter opposition from the roiher or be
prevented by an injunction. Nor did the likelihood of remarriage by
either parent seem to have any relevance. Absent mothers were more
likely to keep away because of hostility irom the children. The figures
are small, but should be seen in conjunction with the data on the

L s . . . . 28
children's relationships with thelr parents.

27. Op. cit.(note 5), pp.123 et seq.
28. EBE2low, . 17-21.




Financial Support

The information obtained on this matter could not be refined and a
. . . X . .2
detailed breakdown of the family finances could not be Gz, 2 The
prime source was the statcrunt rade by the petitioner in the Statement of

Arrangements for Children. Officers were asked to chzck o is, and no

n

significant discrepancies were found. In 35.2% of all the husband

W

was said to be the sole provider of support for the child z and support
from social security was acknowledged in 38.5% of all cus 3. The

position in relation to the residence of the children is - . =1 in Table 3.

Table 3: Source of financial support, by

residence of children

Parent with whom ¢hi™ 'z
resident
Source of Support = e
Wife (n=57) Eush « n=28)
Husband alone % 19.3 3
Wife alone % 10.5 J
Both parents % 8.8 C.0
L e ]
Social security g 52 .6 55 0
alone or in part ¢ ’ )
Other ouiside help % 5.8 0.0
Other % 3.5 0.0

The heazvy reliance of separated wives on social security is evident,

and while the sample is not of course representative of the divorcing
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population as a whole, the figure is consistent with other data
suggesting that, both in the inmediate aftcimmth of divorce and often

in the long-term, something over half families rendered fatherleoss by

.

30 . .
dirorce becose depondent on social security. e information also

throvs a side-light on one of the difficulties facing men who obtain
(or seek to obtain) custody of the children. They will continue to
provide the main source of income. 1In no cese did the wife nake a

. . e . . 31
Tinancial contribution in such circurstances.

One of the more disturbing findings of the rescarch is that in 31.9%
of all cases the officer recorded signs of cnptiornal disturizance in one
or more of the children. Although this pcrcentage was higher in cases

where custody (37%) or access (33.3%) were in dispute, it was neverthe-

less found Lo be present in a guarter of the o =v= wlyers 30 i el wes in
dispute. The nethodology did not permit a2ny sophistiicated analysis of
the types of disturbance deiecled. As thieir rain scuice of iwnfc vation,the

ciTicers drew on reports from schools 1ecording zggrossive or attention

stcving behaviconr, but they glso reporied whatl pelonis 10id

T, =2nd,

of course what they obscrved. In 10 of the 39 cusmes, relcicnee was rade

-~

to the involvemznt of specialist cutside help, such as Child Guidance

cducational psychologists, psvchiatrists and medical practvition-

2 ~ fe-g a

ers. In only one case was delinguency caprassly enticned.  In ¢ou

T ) }

o

Q.

D]

[
I

ing wnat weight is to be put on the officers' recording of enntional dis-
twrtance, 1t should be remzmbered that the officers are monbers of the

prcohation service, well accustomed to dealing with deviant young people.

30. Fepart of the Comrdttee on Ope-Farent Families (1974) Quand. 5£29 vol.1,
paozsg. 5.18-20 and Table 5.1; Elsa Ferri, ing up in a T nily
S Jonn Eikelzar, 3 ( 157-8.
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Thelr threshhold for recording ''disturbance'" is thus likely to be higher
ihan that of p-.nie who are less familiar with aberrant bLeehaviour,

On the basis of this data, we may obtain some indication of the
order of ungnitude of the extent of disturbance among children in
divorce. It secrms that sorething like 10% of divorce cases involving
children lead to substantial dispules over the cusiody or access
arrangenents.BZ This study indicates that emptional disturbance nay be
observed in children in about one-third of these cases. About 73% of
divorce cases involve children under 18.33 On the 1979 Tigure of
139, 503 decrees nisi of divorce, one nay estimate a figure of 101,837
cases involving children. If 10,184 involve disputes over custody or
aceess, then on our evidenge, about 3,400 will include eiotionally dis-
turbed children. But disturbed children were also found in a quarter of
the non-contested cases. They may be over—-represented in our sanple,

cases of referrals to welfare officere and

®
5
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7
o
=
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however, sinc
would include, for example, cases where children were in care or where
sone other azgravating features were present. Extrapolating from our

figures to those of England and Wales as a whole can only be tentative and

a percentzge of less than 25; ihat is, swzihing 1css

than 23,000 ceses. On piesent cdata, therefore, it can be switised that
children™  are suffering observable emotional disturbance in somewhat less
ihan 256,400 divorce cases each year.

The incidence of recorded disturbance was not related to the sex of the

children, but it was found to be sligntly more pronounced with children aged

aad 4 zbove and associ
tistical Office, Ammal Abstract of Statistics, 1977. The
en involved in d? 1ree doubled during the years 1970-1976,

, every 1,000 children under 16 were involved in divorce.
mrter Cﬁarg;qg gattcrns arily Formation dnd Dissclution in Frgland
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four and five and slightly 1less for children aged six and seven and under
three, despite the fact that disputes were twice as likely where the
children were aged 6-7. This might be no nore than an artefact of

the sources of information available on the children, but could warrant
further investigation. Wallerstein and Kelly have rccorded different
kinds of reaction to divorce among children in different age groups but
also indicate that children between five and eight may overcome their
distress more quickly than other age groups. One suggestion they make
to explain this is that these children were more often visited by the
absent parent,35 but our findings do not show more frequent visiting

in their case. The data also revealed a significant difference in
recorded disturbance related to whether the child was living with the
mother or the father. 34.5% (n=58) of the former and 25% (n=38) of the
latter showed disturbance, despite the fact that (as has been shown)
custody was nore likely to be ¢nallenged in the latter situvation. Signi-
ficant information about the guality of the relationship betreen parents
and children was obtained regarding only or eldest children and second

children. This is shown in Table 4.

Tzble 4: Childien's Attitudes to Parents

Attitude to Mother Attitude to Father
Status of Child - }
in Family armbivalent Very Aarbivalent Very
or Negative Negative | or Negative | Negative

Only or eldest ¢

child (n=116) 70 10.3 3.4 11.3 3.5
Szcond child -

(2= 90) 70 16.7 2.2 5.6 3.4




The difference in the attitudes of sccond children 1o their mothers and
fathers is striking.. The matter becomes nore complex when related to

the residence of the child: see Table 5.

Table 5: Children's Attitudes to "abscnt' Parcnt

Residence Attitude to absent parent

et (Ciplie Negative Very No Rela-

V.good | Good Neutral Ambivalent [Negative | ionship

With husband

only or eldest
child %0 11.1 25.9 18.5 22.2 7.4 11.1
(n=27)

second child

(n=19) %] 21.1 10.5 21.1 42.1 5.3 0.0

With wife
cnly or eldest

child %l 15.1 28.3 5.7 15.0 3.8 5.7
(n=53)
second child | ¢ o | 35 g 10.5 5.3 5.3 5.3

(n=38) ©

Both only or eldest children and (particularly) second childien were
nore likely to retain a good relationship with their father when living
with their rother than chjldyen who were living with their fathers in
relation 10 their rother. Not only that, relationships with the absent
parent were much more likely to be bad if that parent was the mother. This
finding warrants further research. It is suggestive that children may
hzibour decper resentmznts zgainst a mother who fails to fulfil a full
parcntal role towards than than they do against a father. If this is true,

A

it may have irnplications for assessment of the relative merits (from the

v

chitdien's point of vicow) of the tvo paicnis 2s sole cusiodisns of ihe

childsen after divorce. On the other hend, this study finds no evidence
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that the children who stayed with their fathers were apparently any worse

off emotionally than those who stayed with their mot. rs or had a less satis-
factory relationship with their fathers than the oth- s had with their
mothers.  Indeed, the indications seemed to point in e other direction.

VWhere the Children ended up

In 73.3% of all cases in CAD, the children were :iving with the wife
alone at the time of the petition and 10.3% with the husband; the percent-
ages in the contested cases showed a far smaller proportion living with
the wife (37.7% and 26.7% respectively). In the present study 47.5% of
cmjmﬁnwae]ianwﬁhthewﬁé(570%ﬂﬂ:md23p%wiw'mehmmmﬁ
(29 cases). Apart from children under four (who were more lilely to be
with their mother) the age, sex or number of children in the family had no
bearing on their residence. We have noted how it was found, in CAD, that
these arrangsments at time of petition were very rarely departed from.

Bow Tar would this happen in the present study?

Ye have already observed that custody was more likely to be contested
where the children were living with the husband than with the wife. Our
data also shows that, where there was such a dispute at time of contact
by the velfare officer, it was less likely to be resolved by agreement
vhere the childien were living with the husband than with the wife. (Such
failure occurred in 39.5% of cases where the cﬁi]dren were with the wife,
compered to 52% where ihey were with the husband). Vhere such agreement
was reached, the officers were satisfied that it took into account the
children's interests "completely' in 80% of cases where the children were
with the husband, in contrast to only 60.5% where they were with the wife.
This did not mean that they would have been moved from their fathers. In
only two of the 29 crses where the children were with the father did the

i
i

of ficers! copletle satisfaction) znd in one of the 37 cases vhore they



were with the mother, they were moved to the father, again to the
olficer's entire satisfaction. Thus the officers saw no grounds for
lisapproving of fathers caring for the children where this course had
been agreed by the partieé.

What was the reaction of the courts to children continuing to live
with their Tathers? The outcone of 31 cases where custody was in
dispute at the hearing is known. In 23 cases the continued residence
of a child or children with one of the parents was in issue. In nine
of tham the mother's Solelcustody was challenged, in eleven the father's
and in three children were split between them. FEight (89%) of the
nothers succeeded and 7 (63.6%) of the fathers. Of the three cases where
the children were divided, in two a child was moved from ihe nother to
the father and in the third the status quo remained. Thus, the status guo

of at least one child was altered in sceven cases, that is, 22.6% of cascs

R

which were contested on the custudy issue at the Learing. This proporiion
is considerably higher than that revealed in the earlier studics. let us

consider the salient features of czch of those cascs.

(a) Cases where children moved Irom mother to Tather

C.me 1 Transfer was achicved Ly consent at the second hosring under a Joint

cusiody crder giving care and conirol of two Loys (7 and 4) 1o ihe father

despite the fact that divorce was granted "against' him on the ground of

unreasonable behaviour and an injunction had been issued zgeinst him for
violence. The officer recommended this oulcome on the understanding that
the father would obtain "100% support” from his parents. A supervision
order was made.

25 The order re-united an 11 vear old girl with her 16 vear old

[0
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gister living with the father, as the oificer recormended. He comrented
4

that 1he girl was considered “at risk" with the rother and that, althougn

-d the ooiher, il
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opposite was in fact the case."
ase 3 The joint custody order (at second beering) gave care and centrol

of a 6 year old girl to the father and a 3 yezr old girl to the rother.
The wolfare officer had rec. anondsd that they both stay with the mother.
In previous proceedings an injunction hiad been made against the Lushand
for assaulting the wife. There is no indicatson why the court G:parted
frun the welfare officer's view and made an order which not only removed

the boy from his mother but also separated sibiings.

(b) Cases where children moved from father to nother

Case 4 The court ordered a girl of 8, who had been living (wilh two
older children) with her father under a ragisirates' court order to
1:iwen 10 the rother. The welfare of ficer bad reconmended this. The
reasons are not clear but ray have had to do with denial of acuess 10
the rother by the father.

Cusiody of a girl (now 7) had bieen oo vted 10 1hs Tethizr =

)
b/
)
len

centesied hearing in the ragistrates' court.  The wellare officer siated
irat, while he normlly made recc mendsiions, ne found it jrpossible to
do so in this case "as there are advapnizges z:d disadvantages ¢n both

e 00 Hty
4.4

me child's relationships with hoth farents wore good. Tastody

yd

vas given 1o ihe wwther.

e 6 Two girls (3 and 3) were living alonc with the father and their

n

3
n
-
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v with both parents was good. The we

surgisted in 1wy repdrt, there is Jittle to ¢h

Loth eppear to have 2 solid case on which to Justify thelir cusiody I
suggesied 1he Court pursue certain matiers, Jike the father's work LrosSprCls
i.e. his dozire to return (to work) on which he was vague 1n mv Lnierview
Cusiody was given 1o the nother,

Cuze 7 Twe boys (12, 7) and a girl (9 were -»iin the fziher. FRei=iions

s E T - o L . .
TN TGiehn and vl IR S F S G S



be '"good" and, with thelr nother, to be "fair". He recomnended that the
{father should retain ov-iody. After a two dey hoenring, custody was given
to the moilher, who was ~1so given exclusive use of the ratrinonial home.

The officer comsniled: This czse gave (mz2) sone problons because further

)

affidavits pade since ih2 report was prepared four nmonths previously were
nroduced to the court. The report was therefore somxwhat out of date.
In two of the seven cases (Nos. 3 and 7), the trausfer was made
cainst weliare officer advice, although in No. 7 the officer admitted
his report had become "ou of date". In two, the officer had apparcntly
been undecided and made no recomiendation. In the other ihree, ihe transfer
was approved by the officer. Whatever the reasons, the finding of court-

ordered chanzes in 22% of the cus

hearing differs

in
—
W
w9
N~

only two of the 39 custlody contests

(7.7%) changzs of resid uoe ¢id occur, but =0 - -d 10 folley the Laties!
mTal
oWl arrangsnents.’ The present study ovtained nore 12lichle dala on

itis patier and is thorziore 1o be prefer:ed.  But both <t iies rcoical the

difficulty 1n this area of obiaining a large cwple of cases which can

rliznly be deiised as losling 10 a2 TedniosSlo Vioering onoihe cos1ndy
irsue

Tne Pesition of the Father

e have alyvedy scon Lhe exient

Tathicrs after divorce and the recadine=s of seilare offictrs 10 appicve
of this arrang-rznt. Alibough it is tiue i
cusiody of the childrern vas challenged by the rother, he was less likely

=d 1he viother's sole custody, a father

P PR T 3 ST, I U
10 reelzin them than wbhen he challen

is pevertheless rore Jihely 1o 1eiain custody than lese it. I Le losces
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TLire were 10T sush cnses.,
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potential caregivers, people may cmploy a number of assumptions. They
may assune that the y-yvchological development of a child demands a
relationship with one parent rather than the other (a psychological
theory); they may believe that the role of caregiving is more properly
that of cne parent than the other (a social theory); they may simply
belicve that the practicalities of life mrke it less likely that one
parent than the other will be able to fulfil the required tasks
adequately (what may be termed a pragmatic-predictive approach).
Uﬁfortunately Fhe data of this study is insufficient to allow us to
analyze in any depth the kinds of theories which were employed by
welfare officers or courts in rcaching their conclusions. Cese 10
indicates the use of the "pragmtic-predictive" approach; cases 8 and 11
a psychological theory. But it scers 1hat the officer in Case 6 was
using a social theory, for the fact that the father was willing to stay
at howe and live off social szourity while <aring for the children seers
to have been considered deviant. It is also interesting to note that,

.ioie in only 23.8% of all the cases did the husband contemplate remarriage

compared to 36.1% of all the wives), fathers living alone with the children
zre more likely to be conterplating r: rrriage 1han wives similarly placed

were  (28.5% of such faihers as agaivst 24.1% of nothers). It may be that
the chances of remarriage makes it rore fezsible for the father to contem—
plate custody, and this would support a =social tiwory that child caregiving
is more appropriately a female role, pariicularly of married wonen. On

the other hand, this still lezves a majority of cases where the husbhand
living alone with the c¢hildren was pot contemplating remarriage and in

only llureze instances was the proscence of a cohabitee with the husband

. 37
record=d.

37. T coved in only 17.7% of all
e i 3 1. Zut cne of the ceses i
coult had azso JA3TNN Dl wards the children, the office

Tavowehly en tha
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The Role of ithe Welfare Officer

Ostensibly, the role of the welfare officer to whom refercnce of a
case has been made is simple: he must "investigate and report' Lo the
court. The rcality, hosvever, is far nore couplex. An undersianding of
their role can be sought by adopting a nunber of lines of innquiry. The
Tfirst and simplest, is 10 ask the officers how they sav their role in
the case referred to ibem. All officers, thecrefore, were asked to grade,
on a scale of 0-4, how far they regarded themselves as fulfilling each of

four stated"roles" in the case referred to them. The results are shown

in Table 6.
Table 6: Welfare Officers' Role Perception
Degree of significeice
Role —_ - s
None at . : .
a1l R e o e
= | s = | A
a D " . 1l L i 2:’.4‘
Fact gatherer (2) Lol &)g_q__i{i_.“ ﬁ%f Lwi,dA_
L m| 1.5 55.9 14.4 21.2 | 34.4
Counsellor to (a) _}8'0____ b i 1 16.%_ﬁ_ ]6:%" 5
LS BEEElE (b) | 17.4 29.0 37.1 0.3 992
Helper in the (2)| 29.5 12.3 27.0 4.8 : 16.4
narties’ R S TSI | E e e
nogotiations (b) i 28.5 13.7 4.0 27.2 22.2
Jialson officer (a)| 54.1 7.4 11.56 135 15.6
with other — e e e e e —
azgencles (h) | 52.3 8.2 4.4 21.2 21.1 J
(a) Row %
(b)) Colum %
The data are not ezsy 1o inierpret and the intcerpretation st he
cormaiat tentative. The rost certain conclusion that can be midz 1s tha
officers (almost) wiverzally sce sore part of their funciion as being 1o

chizin inforration for ihe court end aloost 2loavs (827 of crees) ihore will



28

nearly half, sone 'liaison' role will be seen. Most often the '"fact
gatbering” role will be seen to predominate, with the counselling and
helping roles assuning a secondary, but important, place in the majority
of cases. Interestingly, no significant relationship was found between
the distribution of role perceplions and the reason for the referral, in
particular, whether the case was referred to the officer in the context
of a dispute over custody or access or whether it was referred by the
court in order to enable the judge to express his satisfaction with the
arrangeniznts er the chi]dren38 ("'satisfaction' referrals).

However the officers may tharselves have classified their role, the
picture becomes nore obscure when one secks to discover the actual effects
of their intecirvention. Officers were asked whether they thought that, as
a result of their recomzendations or suggestions, if any, and if accepted
by the court, the '"present circurstances of any of the children" would be
alizi=d. Over two-thirds (68.9%) replied in the negative. Only 7.4%
considered that the alteration would be "substantial'™ and 14.8% thought
there would be a "slight'' alteration. These answers Go not, of course,
necessarily contradict the dominance of fact gathering in their role
pereepiion, but does call into guestion the utility of fact gathering

vhich has such mzrginal impact on the cventual judicial action. Sianding
in sharp contrast to the response 1o that question are the officers'

sn=ae1s to the following set of questions

Do you feel that, as a result of your investigations: No

Yes No _ 7.
(1) More favourd@hle arrangements for the children are % % an%ycr
likely to be ordered by the court than was likely o
without an investigation ? 36.9 39.3 21.3

(ii) The parties have made or are likely to maxe
vohmiary adjustrents 1o thelr arrangemeits

which will benefit the children ? 46.7 52.5 20.5
(111) e parties’ attituides 1o cach other have
i -d ? 20.5 52.5 24.6



(&

Yes No Mo
p o ANSwer
76 0 o
—— c
(iv) The parties' attitudes to the children
have improved? 31.1 32.8 30.3
(v) The parties have been made aware of sources
of assistance (material or otherwise) which they
might otherwise not have known about? 35.2 49.2 12.3

The answer to (1) might at first sight appear 1o coniradict the answors

to the questions about altering the prosent circumstances of the children.

But this is not so, for. the favourable arrangements ordered by the court
=ed not involve altering the children's present circursstances. The

answers must, in any case, be seen in the light of the responses to

question (ii), for the voluntary adjustments will normally be incorporated

in an agreed order. The positive effecls of the inteivention come across

strongly in these answers. Even where the referrral was for "satisfaction”

only in 38.5% of those referrals the officers ansversd 'yes' to qurstion (ii
and in 26.9% of them they ansvwered guestion (iv) in the affirmative. So,

cven in cases where the referral did not originate in a dispute between
the parties, the oificer considered that his intervention had a {herapeutic
influznce.

Loking at 1be information on ihe sctuzl ootoen s of 1he cnaog, vwe

arc able 1o rcach sore appreciation as to how succo=sful ihe officers in

fact were in averting conlesied hearings. The officers wore oehed
wWarihier ggrewmznt on the maticrs in Gisputle ed Uo-on sorthod alen (hey mad

completed their "investigation' and, if so, at what sizge snd by what

proczss (e.g. counselling, interventlion by solicitors or welfare of fiv:rs
or settlemznt at the door of the court). The recsulis are shown in Tehle 7
Agreznent on custody disputes wos reacliad in 53% of coses where tnat
l

jesue vwas in aispute at contact, in S2% shiire acesss was in digpaie, and
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Table 7: Agrecment rcached after contact

4 Agrecment reached
Matter in Nention of No
dispute at gglfare Other Process agreenent
contact of ficors processes unspecified reached
only mentioned

Custody 4 :

= 39 " 18.0 18.0 0.0 64.0
Access q

= 22 ? 41.0 9.0 9.0 41.0
Custody
and Access

=13 % 15.4 7.8 23.0 54.0

in 46% where both were in dispute.39 The m=thodolegy of the study did
not permit a detailed =nalysis of the pracess by which the agroorent came
about. The breakdown of the processes mentioned in Table 7 is thus very
rough. It was thought useful to distinguish these instances whcre the
officer specified his contribution exclusively (e.g. by saying '"following
investigation by court welfare officer" or "dcwo acting as intermediary')
from instances where the process vwas described in more general leins or
not described at all. This does not, tiherefore, exclude the possibility
of contributions by the officers in these other cases, and inde=ed it
szcms he ray have plaved an important part in some os where, for exmple,
all that is stated is "counselling” (but it is not mentioned by whom).
Lasyers were only menticned twice among "other procosses' by which agree-
mznt was reached. Nor does it follow that agreement was not reached at a

later stage after the officer completed the questicnnaire. Thnere were in

39. There appears to be a discrepancy betwesn the proportion of ceses in
d‘c‘utr at contact \ann were 911]1 in dispule at hearing (sore 73%: =
c) and the o v : i :
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all 41 cases in which there vwas dispute over custody and/or access at
contact in which the officer recorded that no agreement had been reached.
The eventual outcome after hearing was known in 34 of these, and of those

35%) were no Jonwer in dispute at ihe hearine.
B g

12 (

In the cases where agreement had been reached, the officers were
aswed  the extent to which, in their opinion, the agreement took into
account the children's interests and whether it was "genuine'. The
agrecrent was thought to take into account the children's interests
"conpletely' in 67% of cases and in the rest only 'partially. In no
“ase was 1t thought1o be adverse to those interests._ In only one case
did the officer doubt vwlhiether the agreement was "genuine': the mother was
allowing the father to take the ¢hild 1o school, but this scem=d to be
Jargely because this saved ber time and noney.

The conclusion that can be draswn from this evddence sects 10 be

tiat, howover the oificers thaiselves say Vclaseify"” ibelr role, their
contribution towards a process of ''conciliation" in considerable. Indeed,

the dzta confinrs Murch's observation that "in some

the majority of cascs an elermcent of conciliation

ways one could say that

seened 1o creep in,

enven U oush it nay aot have bLoen specifically recngnised as such by either
. s o ] 240, , e . .

the oifleer or ihe pasenis., Agrcencnt seens to be achieved in a2bout

hall the casos which were in dispute at contact, alihough sometimes
2zl see s only 1o be resched at a late siege. This reises the

gurstion viizther giculer success at

the process could be initizted sooner. Unvier Rule

Czu=es Rules 1977

of ihe parties.

conciliation could be
9
referrals may be rande by regisirars or judoes

A referral by a registrar will usual

sohicved 1f

the MMatrimonial

of

]
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carlier than a referral by a judge, which will probably only happen
when the matter has cane 1o him in chambers.

In our study, 47.5% of referrals were made by a registrar anq 37.7%
by a judge. However, more than half (56%) of the rcferrals on custody
disputcs were made by registrars, and more than half (57%) the referrals
for satisfaction only were made by judges. Referrals took place at a
miscellany of other occasions (e.g. as a result of injunction procecdings),
and only 18.9% of referrals were instigated at the request of the
parties. It is clear that refcerrals are usually made at an advanced
stage in the péoceedjngs, thus diminishing the chances of successful
conciliation. FPerhaps swprisingly, in only 11.5% of-cases did the
welfare officer affirmatively ansver the question whether he thought the
referral should have been made ealier. But litiie can be concluded from
this because the officers were operating within an existing framework
which doos not prrmit reverral at earlicr stzges and they may vwell have

{21t constrained by 1his knowledge when answering the question.

CONCLLUSIONS

The welfare officers were given an opportunity at the end of the

quastionnaire 10 rase aay corrals about the cose or i2ir 1ole in

general, and a mrber of thom did so, sonz in great detail. It 3s clearly

n!
)

not possible 1o present ihe viows exprossed as in any way ropresentalive,

hat two themes did recur with s1viking freguency. Toe Tii=T 3 -Terred 1o
1he officers' consciousness of their lack of experiise in sich cases snd

A

(as sune zlso thought) the icappropriateness of the ws=ocialion LEtween
ihis aspect of their work and their norml duties in the pichation
othier vwas the feeling of the Jimporiance, in their inter-

vention, of detaching the intcinsts of tlhie children from the enoticons



The dewo needs all the tact and diplomacy of a politician
to bring about a truce which will allow the wairing
spouses breathing space to consider the effect of their
differences on the children.

to work with petitioner and respondent to get them
to be aware of the need for the welfare of the children
to be the primary matter of importance.

A further role is counsellor to the children, which I
would rate as highly as counsellor to the parties.

I feel the role of a dowo was pretty crucial in order
to help both parties separale the children's interests
*  Tfrom their own

The officer, was then, very much sorxcone who represented the ''child's

point of view'". If this was so, did he consult the child? The answer
is, invariably yves, if the child was old eonough. A very few children of
ten or older were not consulted, but these were all exceptional cases
(e.g. lheir own position was not in issue or the investigation was for
"satisTaction" only). Of eldest (or only) children and second children

Tehle S ghows the extent to which the officers sno-ht 1he ol lren

on
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Table 8: Consultation:zi Children

Whethezr consultied
ige of child - — Total
Yes o
9 15 2 17
8 12 2 14
7 13 2 15
6 3 7
) S 12 7
4 1 14 15
3 1 3
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inappropriate, but in the other three cases where children of those
ages were not consulted, no such circunstances appear. It appears then,
ihat once a child reaches seven he will almost always be consulted,
though before he reaches ten very occasionally an officer will not
consider consultation appropriate. Children aged five and six are more
likely not to be consulted, but over a quarter of thom were asked their
views. Cases were found where cven children of three and four were
consulted, but this wzs very rare. One may agree with Murch that
"zpart fram the welfare officer and occasionally the Jjudge, there is
rcally no-one within the legal machinery of divorce with specific
e - ] , , RS . . W42
responsibility to listen to and understand the child's point of view.
Mwareh hes argued that the conciliation process should be one where
all parties participate, under the guicdance of the conciliator, in the task
' . . 43 i N . .
of working out a cormon solution. He regards the practice of concealing
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-ntithetical 1o that

the officer's report Trom the parents a
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cbjective. Indeed, the Matrimonial Causes Rules imply that the parties

iave a right to see the report.44 Murch found that there was little

appreciation of this right, either by the parties or the officers than-

3

=1ves, In our study ihe of7icers were asked whether ihe parties had
been inToimed of their right to sce 1he 1vport and whether they slould

see 1t in the case rafzrred to thom. 68% said that the parties had heen

so informed and 25.7% that ithey had not, two officsrs rensrking that they
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ad not apprecizte=d there wvas such a rig

matier for the court. Housever, 86.1% said ihat ithey ithought the pariics
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not. The willingness
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should see the report and only 7.4% itha




of the officers to cngage in a 'participatory' exercise and to allow
the purties the right to comment on their report seems clear. There
may indeced be a small number of coscs where this would not be desirable,
hut, as Murch Inas suggested,45 certain matters could, exceptionally, be
withheld from the parties on the authofisatiom of a judge.

Tﬁat there is a place for somzcne to intervene '"on behalf of the
children' in divorce cases is hardly in doubt. This study shows that,
although formally assigned an investigative role and even though they
may continue to characterize their role in that way, welfare officers
also saw therselves as making a significant contribuﬁion 1o the resolution
of the family conflict and thereby advancing the intercsts of the children.
It is a function which is not expirvesly recognized; the procedural

ramework is not designed for it. It is, then, scarcely surprising that
it operates imperfectly. The implication for policy is straightforward.

AR}

This "copnciliation' function should be recogni ed and proomted. Hoaasver,
such a prograrme confronts significant practical diificultices. Is this

vork which should overtly be placed on the probation service? And,

whoever undertakes this 1ole, to what cases and at what stage should

O
=

concilistion be introduced? Solutions to these pioblers can be found,

. 5 46
though not without calls on rosnurces.

us}

ut is it ot one of the basic
marks of a civilised society that it nmekes efforts to protect the interests

-

of its children when they are threatenzd by the collzpse of ihe primary

social unit designed for thelr wel

45. Op. cit., note 6, p.12
46, TIrdlorosting propaxals are put fosczard by Moravn Mach, on. cit.,
s | 1 1 A y L.,



