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THE PROGRAM OF THE CONFERENCE ANNOUNCES THE TOPIC
OF THIS ADDRESS AS FOLLOWS: "THE U.N‘. BASIC PRINCIPLES ON THE
INDEPENDENCE OF THE JUDICIARY AND THE MONTREAL PRINCIPLES".
THE MATTER THEREFORE PRESENTS A TWOFOLD ASPECT, BUT THE ONE
AND THE OTHER MERGE INTO A SINGLE QUESTION WHICH 1S THAT OF THE
PROTECTION OF THE INDEPENDENCE OF THE JUDICIARY AT THE LEVEL OF
THE UNITED NATIONS. THE MATTER HAS INDEED BEEN UNDER ACTIVE
CONSIDERATION IN THE U.N. SINCE THE BEGINNING OF THIS DECADE. YET
SOME PEOPLE FEEL THAT THIS IS AN EXERCISE IN FUTILITY, INASMUCH AS
THE INDEPENDENCE OF THE JUDICIARY, WHICH IS AN ESSENTIAL FEATURE
OF A SOII]ND ADMINISTRATION OF JUSTICE, MUST DRIVE ITS ROOTS DEEPLY
INTO THE NATIONAL SOIL WHERE ALL EFFORTS SHOULD BE PRIMARILY, IF

NOT SOLELY, DIRECTED.

THERE IS ADMITTEDLY A CERTAIN DEGREE OF TRUTH IN SUCH
A POSITION. ESSENTIALLY, JUSTICE IS ADMINISTERED AT A NATIONAL, OR
REGIONAL, OR LOCAL LEVEL AND IT IS AT THOSE LEVELS THAT ITS
INDEPENDENCE MUST BE ORGANIZED, MUST BE SEEN AND MUST BE

RESPECTED.

INDEED THAT INDEPENDENCE WAS VIOLATED IN CHILE IN JUNE
1981 WHEN FOUR EMINENT LAWYERS WERE EXPELLED FROM THE
COUNTRY AFTER HAVING OFFERED TO DEFEND ELEVEN UNION LEADERS

BEFORE THE COURTS.
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THAT INDEPENDENCE WAS VIOLATED IN COLUMBIA IN 1985
WHEN, IN THE COURSE OF A BATTLE BETWEEN THE GUERILLA AND THE
ARMY FOR THE CONTROL OF THE COURT HOUSE IN BOGOTA, AT LEAST
95 PERSONS, INCLUDING 17 JUDGES, WERE KILLED.

THAT INDEPENDENCE WAS VIOLATED IN MALAYSIA IN 156867
WHEN THE LAW WAS AMENDED SO AS TO DENY ANY RIGHT OF JUDICIAL
REVIEW TO PERSONS ARRESTED BY VIRTUE OF THE INTERNAL SECURITY

ACT,

THAT INDEPENDENCE WAS VIOLATED LAST YEAR IN FIDJI
UNDER A SIMILAR ACT WHICH PROVIDES FOR A PERIOD OF ADMINISTRATIVE
DETENTION OF UP TO TWO YEARS UNDER THE MINISTERIAL FIAT, WITHOUT
ANY RIGHT OF JUDICIAL REVIEW,

THAT INDEPENDENCE WAS VIOLATED LAST YEAR ALSO IN
KENYA WHERE THE PRESIDENT HAS BEEN AUTHORIZED, BY A CONSTITUTIONAL
AMENDMENT, TO REMOVE JUDGES AT HIS OWN DISCRETION.,

BUT 1 DO NOT WANT TO APPEAR TO BE CLOSING MY EYES
TO THE SITUATION IN MY OWN COUNTRY. WE BOAST IN CANADA OF A
LONG TRADITION OF RESPECT FOR THE JUDICIAL PROCESS AND IT IS
PROBABLY TRUE THAT WE ENJOY ONE OF THE MOST INDEPENDENT SYSTEMS...
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++s OF JUSTICE IN THE WORLD, INSTANCES OF OUTSIDE INTERFERENCE
WITH THE LEGAL PROCESS ARE, TO SAY THE LEAST, EXTREMELY SCARCE.
YET AT TIMES JUDICIAL INDEPENDENCE HAS BEEN PUT IN JEOPARDY

AT THE HANDS OF SOME ILL-ADVISED POLITICAL AUTHORITIES, LET
ME QUOTE THREE EXAMPLES PICKED FROM THE PRESENT DECADE.

THE FIRST EXAMPLE OCCURRED IN THE PROVINCE OF
QGUEBEC, A WELL-KNOWN LADY, WHO HAD ACTED FOR FIVE YEARS AS
DEPUTY-SPEAKER OF THE NATIONAL ASSEMBLY, WAS APPOINTED IN
1962 AS A MEMBER OF THE QUEBEC MUNICIPAL COMMISSION, THIS
IS A QUASI-JUDICIAL BODY WHOSE MEMBERS ARE APPOINTED,
ACCORDING TO THE STATUTE, FOR A FIXED TERM OF TEN YEARS,
HOWEVER IN THIS PARTICULAR CASE THE APPOINTING INSTRUMENT
ALLUDED CRYPTICALLY TO «ANNEXED CONDITIONS», THIS PHRASE
REFERRED ACTUALLY TO A DOCUMENT IN WHICH THE LADY IN QUESTION
RESIGNED HER POSITION IN ADVANCE AT THE END OF A PERIOD OF
FIVE YEARS AND THE GOVERNMENT RESERVED THE RIGHT TO RENEW AT
WILL HER APPOINTMENT. SHORTLY BEFORE THE END OF THE 5-YEAR
PERIOD, THE GOVERNMENT PUT THE LADY ON NOTICE THAT HER MANDATE
WOULD NOT BE RENEWED., SHE APPLIED TO THE SUPERIOR COURT WHICH
HAD NO DIFFICULTY IN FINDING THAT THE ALLEGED AGREEMENT VIOLATED
A LAW OF PUBLIC ORDER: NO ONE COULD, EITHER BY DECREE OR BY
CONTRACT, REDUCE OR VARY THE TENURE OF A JUDGE AS DETERMINED
BY LAW. TO DECIDE OTHERWISE WOULD AMOUNT TO A TOLERATION OF A ...
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.+, DISTINCT ATTACK ON JUDICIAL INDEPENDENCE. THE QUEBEC
GOVERNMENT DID NOT DARE CHALLENGE THE JUDGMENT BEFORE THE
COURT OF APPEAL,

THE SECOND EXAMPLE OCCURRED SOME FOUR OR FIVE YEARS
AGO, IN THE COURSE OF A POLITICAL SQUABBLE BETWEEN THE
GOVERNMENT OF CANADA AND THE GOVERNMENT OF THE PROVINCE OF
SASKATCHEWAN., HERE ONE MUST BEAR IN MIND A PROVISION WHICH
IS SPECIFIC TO THE CONSTITUTION OF CANADA: THE COURTS ARE
SET UP BY THE PROVINCIAL AUTHORITIES, BUT THE JUDGES WHO
PRESIDE OVER THE COURTS OF SUPERIOR JURISDICTION ARE APPOINTED
BY THE FEDERAL, OR CENTRAL, AUTHORITY.

IN 1982 CANADA HAD A LIBERAL GOVERNMENT, BUT
SASKATCHEWAN ELECTED A PROGRESSIVE-CONSERVATIVE PROVINCIAL
GOVERNMENT., SHORTLY THEREAFTER A DISPUTE AROSE BETWEEN THE
TWO GOVERNMENTS CONCERNING THE EXERCISE OF THE FEDERAL POWER
OF APPOINTMENT OF JUDGES TO THE SASKATCHEWAN COURTS. THIS
WAS STRICTLY A POLITICAL ISSUE, BUT IT VERY SHORTLY CARRIED
WITH IT A THREAT TO THE INDEPENDENCE OF JUSTICE., INDEED THE
COURTS BECAME A TOOL IN THE HANDS OF THE PARTIES., THE PROVIN-
CIAL GOVERNMENT STARTED TO REDUCE THE NUMBER OF JUDGES BY A
PROCEDURE WHICH, IN THEORY, COULD LEAD TO THE TOTAL EXTINCTION...
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v+« OF THE COURTS. IN PRACTICE IT GAVE RISE TO SERIOUS
ADMINISTRATIVE DIFFICULTIES. THE OBVIOUS PURPOSE OF THE
POLICY WAS TO FORCE THE FEDERAL GOVERNMENT TO PUT JUDICIAL
APPOINTMENTS ON THE BARGAINING TABLE,

HOWEVER IN SEPTEMBER 1984 THE CENTRAL LIBERAL
GOVERNMENT WAS REPLACED BY A PROGRESSIVE-CONSERVATIVE GOVERN-
MENT WHICH SOON ANNOUNCED THAT IT WOULD «SEEK THE VIEWS OF
THE PROVINCES IN ALL AREAS OF MUTUAL CONCERN.,»  SOME TIME
LATER THE DISPUTE WAS SETTLED, BUT THE WHOLE EPISODE HAD
PUT IN STARK RELIEF THE FRAGILITY OF THE INDEPENDENCE OF
JUSTICE. IT HAD SHOWN VIVIDLY HOW SOME POLITICIANS WILL NOT
HESITATE TO USE COURTS AS A PAWN IN THEIR POWER GAMES.

THE THIRD AND LAST EXAMPLE TOOK PLACE IN MY
PROVINCE OF ORIGIN, QUEBEC, NO MORE THAN HALF A YEAR AGO.
FOR QUITE SOME TIME THERE HAD BEEN DISCUSSIONS AIMING AT THE
UNIFICATION OF THREE COURTS COMING WITHIN PROVINCIAL JURISDIC-
TION, NAMELY: THE PROVINCIAL COURT, THE COURT OF SESSIONS OF
THE PEACE AND THE YOUTH COURT. THE INITIATIVE APPEARED
ADVANTAGEOUS AND IT WAS FINALLY BROUGHT TO FRUITION UNDER THE
PRESENT GOVERNMENT: THE RELEVANT LAW, WHICH WAS ASSENTED TO
o 17 JUNE, 1988 CONSOLIDATED THE THREE COURTS INTO ONE UNDER...
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... THE NAME OF THE COURT OF QUEBEC. UNFORTUNATELY, THE REALIZATION WAS
MARRED AT THE LEVEL OF THE CHIEF JUDGES, THEIR DEPUTIES AND ASSOCIATES. IN
SPITE OF THE ADVERSE SUBMISSIONS OF THE BAR, S. 154 OF THE ACT WAS PASSED,
PROVIDING THAT <THE TERMS OF OFFICE OF (THE VARIOUS CHIEF JUDGES) SHALL END ON
THE DAY OF THE ENTRY INTO FORCE OF THE ACT>. THUS THE LEGISLATURE DECIDED
UNILATERALLY TO OUST THE CHIEF JUDGES IN THE COURSE OF THEIR MANDATE AND
GAVE TO THE EXECUTIVE THE POWER TO APPOINT REPLACEMENTS. IN ACTUAL FACT,
ONE OF THE THREE CHIEF JUDGES WAS RE-APPOINTED AS THE CHIEF JUDGE OF THE NEW
COURT BUT, OF THE OTHER TWO, ONE WHO HAD BEEN ILL FOR SOME TIME WAS NOT RE-
APPOINTED WHILST THE THIRD ONE WAS PURELY AND SIMPLY THROWN OUT OF OFFICE.

THIS IS AN EXTREMELY DANGEROUS PRECEDENT. UNDER THE
GUISE OF A REORGANIZATION OF THE JUDICIAL SYSTEM, BOTH THE
EXECUTIVE AND THE LEGISLATIVE BRANCHES OF GOVERNMENT HAVE
ASSUMED THE RIGHT TO INTERFERE WITH THE INDEPENDENT ADMINISTRA-
TION OF THE COURTS, TO DISMISS CHIEF JUDGES LEGALLY IN OFFICE
AND TO APPOINT NEW JUDICIAL OFFICERS IN THEIR STEAD. THE
PROCEDURE PROVIDED FOR BY LAW FOR THE REMOVAL OF JUDGES FOR
CAUSE HAS BEEN SIDESTEPPED., IN MY PERSONAL VIEW, THE CONSTITU-
TIONAL PROVISIONS DESIGNED TO UNDERPIN THE INDEPENDENCE OF
JUSTICE IN CANADA HAVE BEEN FLOUTED., WHO CAN NOW BE ASSURED
THAT, FOLLOWING AN EVENTUAL CHANGE OF GOVERNMENT, THE NEW
LEGISLATURE WOULD NOT INTERVENE AGAIN TO DISMISS THE RECENTLY-
APPOINTED CHIEF MAGISTRATES AND APPOINT NEW ONES MORE TO ITS LIKING?



SO WE SEE THAT NOBODY IS IMMUNE FROM THE DANGER OF
EROSION OF JUSTICE; AND, BE IT IN ONE PART OF THE WORLD OR
ANOTHER, IN ONE FORM OR ANOTHER, SOME ATTEMPT AGAINST JUDICIAL
INDEPENDENCE IS NEARLY ALWAYS RAISING ITS UGLY HEAD. SO, WORTHY
AS IT OBVIOUSLY IS, THE BATTLE FOR THAT INDEPENDENCE AT THE
NATIONAL LEVEL CAN NEVER BE TOTALLY WON, UNLESS THE EFFORT BE
BOLSTERED BY A STRONG INTERNATIONAL SUPPORT. THE SEARCH FOR
SUCH A SUPPORT 1S, THEREFORE, NOT AN EXERCISE IN FUTILITY. INDEED
IT IS BECAUSE SO MANY PEOPLE HAVE REACHED THAT CONCLUSION THAT
THE EFFORT, AT THE LEVEL OF THE UNITED NATIONS, COULD ATTAIN IN

RECENT YEARS SUCH TELLING PROPORTIONS.

THIS EFFORT HAS FOLLOWED TWO SEPARATE, YET
CONVERGING STREAMS AND, IN ORDER PROPERLY TO ASSESS THE
CURRENT SITUATION, IT IS NECESSARY TO SURVEY EACH OF THOSE
STREAMS INDIVIDUALLY. I PROPOSE TO CALL THEM STREAM I, WHICH
STARTED IN GENEVA, AND STREAM 1II WHICH, PROPERLY ENOUGH,
STARTED HERE AND CONTINUED IN VIENNA. THOSE TWO STREAMS
CORRESPOND, BUT IN -REVERSE ORDER, TO THE TWO ASPECTS OF MY

TOPIC WHICH ARE STRESSED ON THE PROGRAM OF THIS CONFERENCE.

STREAM I GOES BACK TO 1980. THE U.N. SUB-COMMISSION ON
PREVENTION OF DISCRIMINATION AND PROTECTION OF MINORITIES HAD
THEN ENTRUSTED DR. L.M. SINGHVI, PRESIDENT OF THE BAR OF THE
SUPREME COURT OF INDIA, WITH A STUDY «ON THE INDEPENDENCE AND
IMPARTIALITY OF THE JUDICIARY, JURORS AND ASSESSORS AND THE

INDEPENDENCE OF LAWERS».
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IN A PARALLEL FASHION, HOWEVER, MANY INTERNATIONAL
ORGANIZATIONS WERE TACKLING THE DIFFICULT SUBJECT; BETWEEN
188C AND 1983, NO LESS THAN NINE CONFERENCES WERE HELD IN
0sLO, MALTA, GENEVA, SIRACUSA, LISBON, JERUSALEM, NEW DELHI,
NOTO AND TOKYO., BUT THE MORE CONFERENCES THERE WERE — AND
I HAD TAKEN PART IN THE MAJORITY OF THEM — THE MORE IT
APPEARED THAT A COMMON FORUM MUST BE FOUND WHERE A WORLD
CONSENSUS COULD BE REACHED, IN THE SPRING OF 1982 I FORMED
THE PROJECT OF SETTING UP THAT FORUM, IT EVENTUALLY LED TO
THE FIRST WORLD CONFERENCE ON THE INDEPENDENCE OF JUSTICE
WHICH SAT IN MONTREAL IN THE FIRST WEEK OF JUNE, 1983, THERE
WERE THEN IN ATTENDANCE REPRESENTATIVES OF 24 INTERNATIONAL
ORGANIZATIONS BASED IN ALL PARTS OF THE WORLD: IN EUROPE,

IN NORTH, CENTRAL AND SOUTH AMERICAS, IN THE MID-EAST, IN ASIA

AND IN AFRICA, TO GIVE BUT ONE EXAMPLE OF THE INTEREST OF THE

MEETING, IT WAS THE FIRST TIME IN THEIR HISTORY THAT THE

JUDGES OF THE FOUR INTERNATIONAL COURTS SAT TOGETHER TO DISCUSS
THE STATUS OF INTERNATIONAL JUDGES.

DURING FOUR DAYS, THE CONFERENCE CONSIDERED A
DRAFT DECLARATION WHICH HAD BEEN PATTERNED AFTER THE U.N.
MANDATE GIVEN TO DR, SINGHVI. IT CONSISTED OF FIVE CHAPTERS
DEALING RESPECTIVELY WITH INTERNATIONAL JUDGES, NATIONAL JUDGES,

LAWYERS, JURORS AND ASSESSORS. BY SOME SORT OF A MIRACLE, ALL...
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v+ DIFFICULTIES COULD FIND A SOLUTION AND, WHEN I PUT THE
MATTER TO THE FINAL AND CRITICAL VOTE, THE DRAFT AS AMENDED
WAS APPROVED UNANIMOUSLY, THIS WAS QUITE A MOVING MOMENT:

THE FULL AUDIENCE ROSE TO THEIR FEET, APPLAUDING AND CHEERING;
THEY WERE REALIZING THAT, FOR THE FIRST TIME, ALL PARTS OF THE
WORLD HAD AGREED ON A SET OF PRINCIPLES ACCEPTABLE TO ALL
CIVILIZATIONS AND CONDUCIVE TO THE SOUND ESTABLISHMENT OF AN
INDEPENDENT SYSTEM OF JUSTICE.

UNFORTUNATELY WE MUST LAMENT THE ABSENCE OF CHINA
AND THE U,S.S.R. BOTH COUNTRIES HAD BEEN INVITED; THEY BOTH
DECLINED BY LETTERS ADDRESSED TO ME WHICH ALLEGED, FOR CHINA
THE HEAVY WORKLOAD, FOR THE U.S.S.R. THE PRE-PLANNED SCHEDULE
AND THE IMMINENT ELECTIONS IN THE JUDICIARY., AT LEAST NEITHER
COUNTRY CAN COMPLAIN THAT THEIR VIEWS WOULD NOT HAVE BEEN SOUGHT.

AT THE CLOSING DINNER I ENJOYED BOTH THE HONOUR AND
THE PLEASURE OF DELIVERING INTO THE OWN HANDS OF DR. SINGHVI
THE TEXT OF THE «UNIVERSAL DECLARATION ON THE INDEPENDENCE OF
JUSTICE» WHICH, BARELY THREE HOURS EARLIER, HAD BEEN ADOPTED
BY THE CONFERENCE, DR. SINGHVI UNDERTOOK TO TAKE THE MATTER

TO THE UNITED NATIONS,
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NOW MIGHT BE THE TIME TO DISCUSS THE MONTREAL
DECLARATION, THIS HOWEVER WOULD GIVE BUT A TRUNCATED VIEW
OF THE ACTUAL SITUATION, LIFE DID NOT STOP IN 1883, INDEED
I WAS THEN ELECTED TO THE SUB-COMMISSION ON THE PREVENTION OF
DISCRIMINATION AND PROTECTION OF MINORITIES, THUS CHANCE
MADE ME A MEMBER OF THE VERY BODY TO WHICH DR, SINGHVI WAS
EXPECTED TO REPORT,

HE DID INDEED REPORT FINALLY IN 1985, HE THEN
PROPOSED THE ADOPTION OF A DECLARATION PATTERNED AFTER THAT
OF MONTREAL, SAVE THAT HE COMPLETELY ELIMINATED THE FIRST
CHAPTER ON INTERNATIONAL JUDGES., 1 PLEADED WITH HIM TO
RESTORE THAT CHAPTER: IT WAS, TO MY KNOWLEDGE AT LEAST,
THE ONLY AUTHORITATIVE STATEMENT OF ITS KIND AND IT HAD BEEN
DRAFTED WITH THE HELP AND CONCURRENCE OF THE PRESIDENT AND
TWO JUDGES OF THE INTERNATIONAL COURT OF JUSTICE AS WELL AS
ONE JUDGE EACH OF THE COURT OF JUSTICE OF THE EUROPEAN
COMMUNITIES, THE EUROPEAN COURT OF HUMAN RIGHTS AND THE
INTER AMERICAN COURT OF HUMAN RIGHTS.

HOWEVER DR, SINGHVI STOOD HIS GROUND «BECAUSEY,
AS HE WROTE TO ME ON 30 JUNE 1985, «THE ESSENTIAL ELEMENTS ARE
ALREADY A PART OF INTERNATIONAL LAW AND STATUTES AND IN ANY
CASE THE PRINCIPLES AND STANDARDS APPLICABLE TO ‘NATIONAL JUDGES'
ARE APPLICABLE TO INTERNATIONAL JUDGES.»
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IN MY HUMBLE VIEW, IT IS A PITY THAT THE PIONEER-
ING WORK ACCOMPLISHED IN MONTREAL HAS THUS BEEN LOST., BUT
LET US NOT SPEND TIME SHEDDING USELESS TEARS, ESPECIALLY
SINCE DR, SINGHVI HAD RECOMMENDED, FOR JUDGES AT LARGE, THE
ADOPTION OF NEARLY THE FULL AND INTEGRAL CHAPTER CARRIED IN
MONTREAL WITH RESPECT TO NATIONAL JUDGES,

HOWEVER IN 19&7 THE SECRETARY GENERAL OF THE U.N,
WAS REQUESTED BY THE SUB-COMMISSION TO SEND DR, SINGHVI'S
TEXT FOR COMMENTS TO ALL GOVERNMENTS, NINETEEN (18) COUNTRIES
RESPONDED AND, AS A RESULT, DR, SINGHVI BROUGHT TO HIS DRAFT
SEVERAL AMENDMENTS OF SUBSTANCE. OVERALL THE FINAL TEXT WHICH
HE SUBMITTED TO THE SUR-COMMISSION LAST SUMMER DIFFERED FROM
THE MONTREAL DECLARATION IN AT LEAST THREE MATERIAL ASPECTS:

1. THE POSITION OF CIVILIANS VIS-A-VIS MILITARY TRIBUNALS
IN TIMES OF EMERGENCY IS WEAKENED;

2. THE IMMUNITY OF JUDGES FROM PROSECUTION IS RESTRICTED:;

3, THE BAR AGAINST JUDGES TAKING AN ACTIVE PART IN POLITICAL
ACTIVITIES 1S DROPPED.
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THE WATERING DOWN OF THOSE PROVISIONS IS EXTREMELY
REGRETTABLE.

AS A MATTER OF FACT ALL THREE POINTS HAD BEEN
SPECIFICALLY STRESSED IN THE RECOMMENDATIONS WHICH EMERGED
FROM THE TWO SEMINARS HELD UNDER THE AUSPICES OF THIS
CoMMISSION IN LUSAKA, ZAMBIA IN NOVEMBER 1986 AND IN BANJUL,
GAMBIA IN APRIL 1987.

HOWEVER THAT MAY BE, THE SINGHVI DRAFT HAS AN
OVERALL VALUE WHICH SHOULD NOT BE UNDERESTIMATED. DURING
THE COURSE OF THE DEBATE ON THE QUESTION IN THE SUB-COMMISSION
LAST AUGUST 24TH, A COUPLE OF MEMBERS SUGGESTED AMENDMENTS,
AN EQUAL NUMBER WANTED STILL TO DEFER FURTHER THE CONSIDERATION
OF THE DRAFT, BUT A LARGE MAJORITY EXPRESSED THEIR SATISFACTION
AS WELL AS THEIR DESIRE FOR CONCRETE AND IMMEDIATE ACTION.
TOGETHER WITH THE OTHER CHAPTERS DEALING WITH LAWYERS, JURORS
AND ASSESSORS, WHICH I AM NOT CALLED UPON TO EXAMINE, DR,
SINGHVI'’S SUGGESTIONS WITH RESPECT TO JUDGES WERE AGREED TO

BY THE SUB-COMMISSION WHICH SENT THE DRAFT DECLARATION TO THE
COMMISSION ON HUMAN RIGHTS -ON 1ST SEPTEMBER 1988, FOR ITS CONSIDERATION

NEXT MONTH.

SUCH WAS THE MEANDERING COURSE FOLLOWED BY STREAM | IN GENEVA.
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STREAM 11 BEGAN HERE IN CARACAS, AT THE VITH U.N.

CONGRESS ON THE PREVENTION OF CRIME AND THE TREATMENT OF
OFFENDERS. THE CONGRESS CALLED ON THE VIENNA COMMITTEE ON
CRIME PREVENTION AND CONTROL TO INCLUDE AMONG ITS PRIORITIES
THE ELABORATION OF GUIDELINES RELATING TO THE INDEPENDENCE OF
JUDGES.,

THE VIENNA COMMITTEE IN TURN ASKED ME TO PREPARE
A DRAFT OF SUCH GUIDELINES, THE MONTREAL CONFERENCE HAD BEEN
HELD SHORTLY BEFORE. NO ONE WILL THEREFORE BE SURPRISED THAT
MY DRAFT FOLLOWED VERY CLOSELY, WITH ONLY A FEW NECESSARY
ADAPTATIONS, THE TEXT OF THE MONTREAL DECLARATION,

THIS DRAFT WAS DISCUSSED IN
VIENNA (MARCH 1984) AND VARENNA (SEPTEMBER 1984), FINALLY

TO APPEAR ON THE AGENDA OF THE VIITH U.N. CONGRESS IN MILANO,

ON 6TH SEPTEMBER 1985 THE CONGRESS ADOPTED THE «U.N. BASIC

PRINCIPLES ON THE INDEPENDENCE OF THE JUDICIARY». WITHOUT

BEING ENCUMBERED BY THE DELAYS WHICH HAVE PLAGUED THE PROGRESS

OF THE SINGHVI REPORT, THE BASIC PRINCIPLES WERE IMMEDIATELY
ENDORSED BY THE U.N. GENERAL ASSEMBLY (29 NOVEMBER 1985) WHICH
INVITED GOVERNMENTS «TO RESPECT THEM AND TO TAKE THEM INTO

ACCOUNT WITHIN THE FRAMEWORK OF THEIR NATIONAL LEGISLATION AND PRACTICE».
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THIS WOULD COMPLETE THE SURVEY OF THE COURSE
FOLLOWED IN THE U.N. BY STREAM NO II, WERE IT NOT FOR THE FACT
THAT THE DRAFTING OF PROCEDURES FOR THE IMPLEMENTATION OF THE

BASIC PRINCIPLES WAS LATER UNDERTAKEN BY THE U.N. SOCIAL

DEFENCE RESEARCH INSTITUTE (BASEB IN ROME) JOINTLY WITH THE U.N.
COMMITTEE ON CRIME PREVENTION AND CONTROL (BASED IN VIENNA), IN
COOPERATION WITH THE INTERNATIONAL ASSOCIATION OF JUDGES (ALSO
BASED IN ROME). THIS EFFORT RESULTED IN THE ADOPTION BY THE
VIENNA COMMITTEE, ON 31 AUGUST 1988, OF «PROCEDURES FOR THE
EFFECTIVE IMPLEMENTATION OF THE BASIC PRINCIPLES ON THE
INDEPENDENCE OF THE JUDICIARY>». THIS TECHNICAL DOCUMENT,

WHICH FILLS A FEW HOLES IN THE BASIC PRINCIPLES AND ESTABLISHES A

QUINQUENNIAL REPORTING OBLIGATION ON THE PART OF MEMBER
STATES, SHOULD APPEAR ON THE AGENDA OF THE ECONOMIC AND SOCIAL

COUNCIL THIS COMING SPRING.

WE COULD THUS WITNESS, LAST FALL, A CURIOUS
COINCIDENCE: BARELY 24 HOURS HAD ELAPSED BETWEEN THE ADOPTION

OF THE PROCEDURES CONCERNING THE BASIC PRINCIPLES IN VIENNA AND

THE INTERIM APPROVAL OF THE DECLARATION IN GENEVA.

IN THE END, WE THEREFORE SEE THAT THE U.N. HAVE BEEN
SEIZED WITH TWO DIFFERENT INSTRUMENTS, FLOWING HOWEVER

GENERALLY FROM THE SAME SOURCE. ONE - THE BASIC PRINCIPLES - THE

GENERAL ASSEMBLY HAS ENDORSED IN 1985 AND THE ECONOMIC AND
SOCIAL COUNCIL SHOULD COMPLETE 3 MONTHS FROM NOW. THE OTHER

- THE DECLARATION PROPOSED BY DR. SINGHVI - SHOULD APPEAR ON THE

AGENDA OF THE COMMISSION ON HUMAN RIGHTS IN GENEVA...
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... NEXT MONTH AND SHOULD ALSO EVENTUALLY REACH THE GENERAL
ASSEMBLY. IT MUST NOW BE DECIDED WHICH COURSE OF ACTION WOULD

APPEAR THE MORE SUITABLE UNDER THOSE UNUSUAL CIRCUMSTANCES.

THE TWO DOCUMENTS ARE AIMING OF COURSE AT THE SAME

TARGET: THE RECOGNITION AND PROTECTION OF JUDICIAL

INDEPENDENCE. YET THEY DIFFER IN THEIR NATURE AND APPROACH.

THE BASIC PRINCIPLES - AND THIS SHOULD NOT BE TAKEN AS

A DISPARAGING REMARK - ARE BUT WHAT THEY PROPOSE TO BE: A BASIC
UTTERANCE OF THE VERY FOUNDATIONS OF THE INDEPENDENCE OF THE
JUDICIARY. THEY FORM THE SKELETON OF THE LIVING BODY OF JUSTICE.
AS DR. SINGHVI HAS HIMSELF COMMENTED IN HIS JULY 1988 REPORT TO
THE SUB-COMMISSION: «IT MAY, HOWEVER, BE POINTED OUT THAT THE
VARENNA GUIDELINES ARE FAR MORE COMPREHENSIVE WHEREAS THE
PRINCIPLES ADOPTED AT THE MILAN CONGRESS ARE CONSIDERABLY

ABRIDGED» (P. 5, PAR. 10)

YET THE BASIC PRINCIPLES DO GENERALLY COVER THE

GROUND OF JUDICIAL INDEPENDENCE. TAKING THEIR VARIOUS
HEADINGS, THEY DEAL WITH FREEDOM OF ASSOCIATION AND EXPRESSION,
QUALIFICATIONS, SELECTION AND TRAINING, PROFESSIONAL SECRECY
AND IMMUNITY, DISCIPLINE, SUSPENSION AND REMOVAL. TOGETHER WITH
THE OPENING CHAPTER ON INDEPENDENCE OF THE JUDICIARY ITSELF,

THE BASIC PRINCIPLES DO AT LEAST ESTABLISH A FOUNDATION...
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...FOR JUDICIAL INDEPENDENCE AND ALL COUNTRIES SHOULD HEED THE ADMONITION
CONTAINED IN PRINCIPLE NO. 1: "THE INDEPENDENCE OF THE JUDICIARY
SHALL BE GUARANTEED BY THE STATE AND ENSHRINED IN THE

CONSTITUTION OR THE LAW OF THE COUNTRY".

EVEN IF IT BE TRUE, AS STATED BY MR. AHMED KHALIFA, A
MOST DISTINQUISHED MEMBER OF THE SUB-COMMISSION, DURING THE

DEBATE LAST SUMMER, THAT THE BASIC PRINCIPLES APPLY "MORE TO

MINIMAL JUSTICE THAN TO THE JUDICIARY SYSTEM AS A WHOLE",
NEVERTHELESS THEY POSSESS THE IMMENSE ADVANTAGE OF BEING THE
FIRST AND ONLY INTERNATIONAL INSTRUMENT ON THE SUBJECT TO HAVE
BEEN ADOPTED BY GOVERNEMENTS AND APPROVED BY A UNANIMOUS
VOTE IN THE U.N. GENERAL ASSEMBLY. AS WE HAVE ALREADY SEEN THE
GENERAL ASSEMBLY HAS RECOMMENDED TO ALL GOVERNEMENTS TO

RESPECT THOSE BASIC PRINCIPLES AND TO TAKE THEM INTO ACCOUNT

WITHIN THE FRAMEWORK OF THEIR NATIONAL LEGISLATION AND

PRACTICE. THIS EXPRESS ENDORSEMENT MAKES THE BASIC PRINCIPLES

AN INVALUABLE TOOL IN THE NEVER-ENDING STRUGGLE FOR JUSTICE IN

THE WORLD AND COMMENDS THEM TO OUR FAITHFUL SUPPORT.

1 FEEL HOWEVER THAT I WOULD BE REMISS IN MY DUTY IF I DID
NOT DRAW THE ATTENTION OF THIS CONFERENCE TO VARIOUS
IMPROVEMENTS WHICH COULD BE BROUGHT TO THIS FIRST INSTRUMENT,

THROUGH THE ADOPTION OF A DECLARATION ALONG THE LINES OF THE

DRAFT WHICH HAS NOW REACHED THE U.N. HUMAN RIGHTS COMMISSION.
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SOME MIGHT BE TEMPTED TO SUGGEST THAT, IN VIEW OF THE BASIC PRINCIPLES,

A DECLARATION WOULD BE REDUNDANT; THAT WOULD BE QUITE A

WRONG CONCLUSION. TRUE, BECAUSE OF THEIR VERY NATURE BOTH
DOCUMENTS ARE DEALING WITH THE SAME SUBJECT MATTER: BUT THE

DECLARATION IS AIMING AT A HIGHER, THOUGH STILL REASONABLY

ATTAINABLE, LEVEL. INDEED THERE ARE NO LESS THAN 25 PROVISIONS IN

THE DECLARATION WHICH ARE NOT FOUND IN THE BASIC PRINCIPLES. IT

WOULD BE A TEDIOUS JOB TO GO THROUGH THEM ALL, BUT LET ME

REFER, BY WAY OF ILLUSTRATION, TO THE HEADINGS OF THE MOST

PROMINENT OF THOSE DESIRABLE PROVISIONS:

ART. I: THE OBJECTIVES AND FUNCTIONS OF THE JUDICIARY

ART. 5: STATES OF EMERGENCY

ART. 6: CLOSING DOWN OF THE COURTS, ETC.

ART. 8: FREEDOM OF THOUGHT, OF SPEECH AND OF MOVEMENT FOR

JUDGES;

ART. 9,10

AND 11: THE SELECTION OF JUDGES;

ART. 15: PROHIBITION OF TRANFER OF JUDGES;



-19-

ART. 19: SECURITY OF JUDGES;

ART. 22

TRHOUGH 25: GROUNDS FOR DISQUALIFICATION;

ART. 32 AND 34: RESPONSIBILITY FOR COURT ADMINISTRATION AND

BUDGET;

AND I COULD GO ON.

INDEED THERE IS BUT A SINGLE POINT ON WHICH THE BASIC

PRINCIPLES HAVE PUT FORWARD A MORE GENEROUS VIEW OF JUDICIAL

INDEPENDENCE THAN THE DRAFT DECLARATION: IT IS ON THE VEXED

QUESTION OF THE IMMUNITY OF JUDGES.

NO DOUBT THE DRAFT DECLARATION WHICH IS NOW ON THE

AGENDA OF THE HUMAN RIGHTS COMMISSION CAN STILL BE IMPROVED.

BUT, JUDGING FROM THE SLOW PROGRESS MADE BY THIS DECLARATION

SINCE THE MANDATE GIVEN TO DR. SINGHVI IN 1980, IT IS LIKELY TO TAKE
SOME TIME BEFORE IT REACHES THE GENERAL ASSEMBLY AND WINS ITS

APPROVAL. IN THE MEANTIME THE BASIC PRINCIPLES ARE THE BEACON

BY WHICH ALL NATIONS SHOULD BE GUIDED. LET US PRESS FORWARD

FOR THEIR WORLDWIDE DISSEMINATION AND RESPECT.




L' INDEPENDANCE DE LA JUSTICE: THE INDEPENDENCE OF JUSTICE:

LA REALITE CANADIENNE THE CANADIAN REALITY
Conférence prononcée par Address delivered by
L'HONORABLE JULES DESCHfNES THE HONOURABLE JULES DESCHﬁNES

LL.D., s.r.c. LL.D., ‘F.R.S.C.
devant before
L'INSTITUT CANADIEN THE CANADIAN INSTITUTE
D'ADMINISTRATION DE LA JUSTICE FOR THE ADMINISTRATION OF JUSTICE
& Montreéal at Montréal

le 1 octobre 1987 15 October 1987
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Je sais que je parle & des convertis. Inutile dés
lors de revenir sur les principes de 1'indépendance indi-
viduelle du juge et de 1'indépendance institutionnelle
du tribunal: nous connaissons ces principes et nous sommes
d'accord la-dessus. Le sujet gue 1'on m'a demandé de traiter
implique plutot une approche pragmatigue: 1la réalité
Canadienne. C'est donc surtout 3 1l'aspect concret de

cette réalité que je voudrais m'arreter aujourd'hul.

Une précaution oratoire s'impose. Je viens de men-
tionner le juge et le tribunal; mais 1'objet de cette
seance est beaucoup plus large: c'est 1'indépendance
de la justice. Il faut donc prendre en considération
la justice comme institution et tous les acteurs qui s'y
produisent: non seulement les juges, mais les avocats
et notalires, les Jurés, les assesseurs et, & la limite,
meme les témoins. C'est dans ce sens elargi qu'il faudre
entendre mes propos; et s'il m'arrive de ne référer par
endroits gu'a 1'indépendance de la magistrature, il ne
faudra pas y deviner une attaque de chauvinisme, mais
se rappeler qu'en plusieurs circonstances c'est 3 ce seul
aspect de l'indépendance de la justice qu'on 2 voulu s'atta-
cher.
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Dans 1la premiére partie de cet exposé, je m'arrete-
rai donc briévement & un rappel historigue des principaux
developpements qui ont margué le progrés de 1'idée de
1'indépendance de la justice depuis le début des années
'8C. Dans une deuxiéme partie, nous en examinerons en
quelgue détail le transposition dans la réalité canadienne.
Dans la troisiéme partie nous étudierons la direction
que devralt prendre un effort concerté au Canada pour
ancrer le concept de 1'indépendance de la justice dans

ia réalité canadienne.

b—

RAPPEL HISTORIQUE

AL tne turn of this decade, the need for a study
of the principles underpinning the independence of justice
and cf their practical implementation had become quite
acute. Take only the year 1981. In January 1981 in Malta,
the Government suspended the operation of the courts in
order to cut short a trial which challenged the validity

of certain official actions.(l) Between February and...
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...5eptember 1981 in Guatemala at least thirtéen judges,
lawyers and law professors have been coldly murdered,

usually in plain daylight in the capital city. The attackers
nNave never bBeen brought to justice, if indeed anymore

Justice there is in that unfortunate country.(z)

In April 1981 in Malaysia a bill was passed which
classified civil organizations into three categories:
political parties, political societies and friendship
societies. The bill provides that the so-called political
societies must register with the Reaistrar of Societies
Wno nas been given sweeping powers and it emphasizes that
the Registrar's actions canngt be challenged in any court.
The political 1ife of the country is thus put under the
contro. of a civil servant and, as the International Commis-
sion of Jurists has put it, "a fundamental liberty, the
right to association, is subject to the decision of s
memoer of the executive and is not reviewable by the Courts.

This 1s & .rastic inrocad into the Rule of Law".(B)
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Ir June 1981 in Chile proceedings were launched
against tne eleven leaders of the National Confederation
of Labour (Coordinadora Nacional Sindical — CNS). When
four prominent lawyers offered their services to defend
the accusec, they were promptly expelled from the country;
anc otner people whc rose to defend freedom of assaciation
were putlicly threatened by the Minister of Labour "not
Lo take any action of solidarity with the prisoners if
they doc nat want to suffer the same fate as the lawyers
who were banished" (4).

In July 1981 in Egypt a law comprising 2 single
article was passed, dissolvinag the Council of the Bar
ang givinc the Minister of Justice the POWEYr To appoint

a new Council. (5)

Ir August 1981 in Iran, a young lawyer was condemned
to deegtrn for having defended prisoners before Revolutionary
Committees; he was shot before a firing squad () When
the Teheran Procurator General was asked why journalists
coulc not attend trials, he answered: "We don't have

time to invite journalists. We work hastily day and night"(7).
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In October 1981 in San Salvador two bombs exploded in
the building of the Supreme Court; thirteen people were

injured, including the President of the Court (8).
And the litany could continue.

It was in the same year, 1981, that a study in depth
of tne gquestion of the independence of the judiciary was
launched by tne International Bar Association. The Interna-
tional Stuoy Committee first met in Lisbon in May 1981.

U hacd before it a draft of "Minimum Standards" prepared
Dy Professor Shimon Shetreet, of the Hebrew University
of Jerusalem. Obviously the work could not be completed

in the relatively short time that we had at our disposition.
Tne Committee met again in Jerusalem in March 1982 and

In New Delhi in October 1982 when the International Bar
Association gave its approval to "Minimum Standards of

Judicial Independence”.

Also in May 1981 a Committee of experts met in Siracusa,
Italy under the aegis of the International Commission
of Jurists and produced a set of draft principles on the

independence of the judiciary.
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R year later, in May 1982 another committee of experts
met in Notc, Italy, again at the invitation of the Inter-
natlonal Commission of Jurists and produced, this time,
araft principles on the independence of the legal profession.
It was on that occasion that I had the privilege of making
the personal acquaintance of our .distinguished guest Dr.
L.M. Singhvi, of New Delhi.

In July 1982 the Law Association for Asia and the
Western Pacific — commonly known as LawAsia — met
in Tokyo and agreed on "principles governing the indepen-

dence of the judiciary in the LawAsia region".

But all those efforts remained isolated. There was
lacking the catalyst which would channel all those energies
towards their common goal and would bring them together
for that purpose in a common forum. The Montreal Conference
achieved that result for the first time in history in
June 1983 and, with the unanimous approval of the represen-
atives of no less than 24 international organizations
interested in justice, it produced a draft "Universal
Declaration on the Independence of Justice", in both French

and English. I had the unigue pleasure, during the closing...
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...dinner tendered by the Government of Canada, of remitting
the text of this Declaration into the own hands of Dr.
Singhvl in his capacity of Rapporteur to the United Nations

on the topic.

Then in November 1984 the International Association
of Judges, in cooperation with the United Nations Social
Defence Research Institute, published in Rome a declaration
of fundamental principles under the title: "The rdle

of the judge in contemporary society"(9).

During the intervening period the United Nations
themselves had been working on the matter at two levels.
Tne topic had been taken by the Committee on Crime Prevention
and Control, which sits in Vienna. The Committee asked
me to prepare a draft of "Guidelines on the Independence
of the Judiciary". As could be expected this draft went
through extensive deliberations, to which however I was
not a party. The resulting draft guidelines finally found
their way to the agenda of the Seventh U.N. Congress on
the Prevention of Crime and the Treatment of Offenders

which met in Milano, Italy from 26 August to 6 September

1985. The Congress adopted what it called "Basic Principles...
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...0n the Independence of the Judiciary". The basic
principles were in turn approved by the General Assembly
of the UN on 31 October 1985. They form therefore the
first international instrument bearing on the specific
aspect of the independence of justice which concerns the

judiciary.

In parallel the UN Sub-Commission on the Prevention
of Discrimination and Protection of Minorities had given
a mandate to Dr. Singhvi in August 1980 to carry a study
and report on "the independence and impartiality of the
judiciary, Jjurors and assessors and the independence
of lawyers". Dr. Singhvi ‘submitted his final report in
1985. Cnance had it that I had been elected a member
of the Sub-Commission in 1983. Unfortunately for reasons
which are foreion to our interests today, Dr. Singhvi's
report, which puts forward for adoption a Declaration
patterned very closely after the Montréal Universal Declara-
tion of 1983, could not be dealt with by the Sub-Commission
in 1985. Due to the UN financial difficulties, the Sub-

Commission's 1986 meeting was cancelled.
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The matter was finally considered by the Sub-Commission
in 1987 but, due to lack of time as well as to translation
delays, no study in depth could be undertaken. 0On 4 September
1987 the Sub-Commission decided that the Draft Declaratian
recommended by Dr. Singhvl should be sent to all member-
states for their comments and that it should be considered
Dy the Sub-Commission on & priority basis at its August
1988 session.

Pendant que ces événements se déroulaient de 1981
& 1987 dans les forums internationaux, le Canada ne restait
pas étranger au débat. Deux initiatives méritent en particu-

lier d'etre rappelées.

En aout 1985 1'Association du Barreau canadien publiait
le Rapport de son comité spécial sur 1'indépendance de

la magistrature au Canada (10).

Ce comité était préside,
comme 1'on sait, par Monsieur le Batonnier Louis-Philippe
de Grandpré, 0.C., LL.D., C.R.. Le Rapport du Comité
contient une série de recommandations explicites auxquelles

J'aurai l'occasion de revenir plus loin.
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En février 1987 paralissait le Rapport de 1a Commission

(triennale) de 1986 en vertu de la Lol sur les juges (11>.

Ce Rapport contient lui aussi des considérations utiles
sur le sujet de l'indépendance de la magistrature. Il
n'est probablement pas sans intéret de rappeler que 1'un
des membres de cette Commissior triennale, Mdame Jeannine
M. Rousseau, a €té nommée juge & la Cour supérieure du
Québec le 29 juin 1987.

11
LA REALITE CANADIENNE

IT 1s of course out of the guestion that we enter
today Intc & detalled analysis of the situation of the
independence of justice in Canada; a few figures will
quickly show why. In 1981 when I was commissioned to
study the sole aspect of the administration of the courts
in Canada, with the precious collaboration of Professor
Carl Baar, I devoted to the task eight full months. I
took part in five group meetings in Canada and two conferences
in the USA and abroad. I personally interviewed 187 persons

of 8 different nationalities in 27 cities of 4 countries.
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...Noc statistics are available with respect to the document-
ation which had to be digested. At the same time Professor
Baar carried technical interviews with 17 resource people
across the country, identified and collected some 312
federal and provincial statutes dealing with court administra-
tion and established detailed figures leading to an Overall
Justice budget in Canada of over $322.5 million for the
fiscal year 1979-80. To these comments should be added
Professor Baar's contribution to the drafting of the Report
itself, to which we devoted, jointly and in two languages,
at least two full months: contrary to all expectations,

we came out of the exercise smiling!

I have given those figures with the only purpose
of showing how futile it would be to think that we could
embrace in its full breath our topic: the Canadian reality.
I propose therefore to deal with a few cases in point,
some 1llustrated in recent judgments, others forming part
of current events. All have arisen during the 1980°'s.
We will first visit some of our provinces and then move
to the Canadian scene. Please keep in mind that we will
always discuss those issues in light of the question of
the independence of justice and that no personal criticism

is ever intended.
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a) The Provincial scene

1) New Brunswick

Two recent cases in New Brunswick have touched an
our topic, but only incidentally and I will only mention
them for memory.

Charters vs Harper(lz) Was decided by Chief Justice

Richard on 19 March 1987. It arose under rather unusual
circumstances. Charters, a professional criminal, was
charged with possession of narcotics, trafficking in narcotics
and resisting arrest. He appeared before defendant Harper
In his capacity as a judge of the Provincial Court of

New Brunswick. Incidental proceedings lasted nine manths.
Cnarters appeared again before Judge Harper and the latter
declined jurisdiction for reasons of alleged constitutional
invalidity (12a) Four months later Charters succeeded

in his application to have the indictments guashed, on

the ground that his right to be tried within a reasonable
time had been denied or seriously infringed upon. Charters
then turned around and sued judge Harper in damages.

Chief Justice Richard had no difficulty in finding against
the Plaintiff; he wrote pointedly (p. 15):
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"The plaintiff's denial of his rights under
the Charter and the subsequent quashery of
the indictments preferred against him, have
in fact benefited the plaintiff greatly.

He has avoided being tried for two very
serious offences. For him to have brought
this action against the defendant is
bewildering. Counsel for the plaintiff
deserves no credit for having advised his
client to proceed with such a frivolous

action."
Relevant to our discussion to-day was the question
of the right of the defendant judge to immunity but the

Chief Justice found it unnecessary to deal with the issue.

In McEvoy vs The Attorney General for New Brunswick(IB)

the Supreme Court of Canada, reversing a unanimous judgment

of the Court of Appeal of New Brunswick, disallowed a conjoint
plan of the Governments of Canada and of New Brunswick to
establish a Unified Criminal Court whose judges would be
provincially-appointed and which would exercise complete

criminal jurisdiction. The scheme being thrown out,
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...the federal appointing power was safeguarded and,

to that extent, the independence of the judiciary. The

Court even went so far as to hold that the B.N.A. Act

did not authorize Parliament "to exclude members of the

Bar from preferment for Superior Court appointments" (p.720).

ii) Nova Scotia

I had found in Nova Scotia in 1981 a situation unigue
in Canada. There existed a Family Court comprised of
12 judges. The Court came under the Department of social
Services rather than Justice; it had no Chief Judge.
The assignment of judges was done by the Deputy-Minister
of Social Services who gave me the distinct impression
that he considered himself the real manager of the Court.
I came to learn that, in that province, the independence
of the Family Court was hostage to financial considerations
arising out of a federal-provincial agreement. I had
Lo acknowledge that peculiar circumstance, but my recommenda-
tion number 32 was nevertheless to the effect that "the
Family Court be provided with a chief Judge and that
its 12 Jjudges be fully integrated into the judiciary".
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Now I was glad to learn lately that all of the 16
Judges whom the Nova Scotia Family Court now comprises
have become members of the Provincial Judges Association
and that the Family Court itself has been endowed with
a chief judge, currently his Honour Marshall Black, who
nas become the true manager of the Court. All of this
means a real improvement, although one may question the
wisdom of keeping the Family Court within the Department
of social Services réther than recognizing it as a true

Court within the justice system.

One may also guestion the advisability of secrecy
in matters leading to the dismissal of a judge. For the
first time this year a judge was dismissed from office
in the Family Court of Nova Scotia. The dismissal took
the form of an Order in Council of the Provincial Cabinet ‘1%’
following a recommendation of the Judicial Council of Nova
Scotia. The Judicial Council was created in 1980 and
its enabling Act provides that "the proceedings of the
Judicial Council shall not pe public". (1%’
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As a result no reasons were given to explain the
dismissal and the Report of the Judicial Council has been
kept confidential. I have tried to gain access to it,
but to nc avail. On a guestion which touches on public
Interest: who should be entrusted with the administration
of justice? whether one should be found unegual to the
task? — the public is left to its own speculations and

all kinos of conjectures are carried by the media.

It has been sald that the Judge "used the Bible in
Court tc urge women(...) to be subservient to their husbands"(lé).
The Judge is reported to have "complained to reporters
that ne ¢id not reteive a fair hearing from the Judicial
Council”(l7>. It Is doubtful, at best, that those comments
would have enhanced the prestige of the Nova Scotia Judicial

Council and contributed to a better understanding of justice.

At the federal level no judge of a court of superior
jurisdiction may be dismissed before a full public debate
In Parliament and the concurrence of both Houses in the
result. Why Is not the same situation prevailing, in
some provinces, with respect to their own-appointed judges?
Or if the hearing must be held in camera, should not the
full decision be rendered public when it leads to the

dismissal of a judge?



