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INDEPENDENCE OF JUSTICE IN THE WORLD
DR, L.M.SINGHVI

I

I am beholden to Mr,., Justice Charles D, Gonthier of
the Superior Court of Quebec and President of the Canadian
Institute for the Administration of Justice for his kind
and thoughtful words of welcome, I am deeply conscious of
and overwhelmed by tne singular honour the Canadian Institute
for the Administration of Justice and Mr,Justice Maurice E,
Lagace! ahave done me in inviting me to give the obening
Keynote Address on the Independence of Justice in the World
at tne inaugural session of this national seminar of international
dimensions. I confess, the theme is an affair of the heart with
me, and it is a pleasure to return to the charming and heartwarming
city of Montreal which was the propitious venue of the World
Conference on Independence of Justice in 1983 which was an important
culminating point for the coordination and consolidation of the
team work on the independence of justice at a series of previous
international conferences, I should add that, I am elated by
your flatterlng choice of?ﬁuote rom my U,N.report to encapsulate
the purpose of the Seminar. Above all I welcome the opportunity
and the.privilege of sharing with the Canadian community offmﬁjen$
arJudges and my understanding of the philosophy of independence .of
Justice and my perceptions of the problems of that evolving and
enduring fundamental social and jural concept in action. I
approach the task entrusted to me with a sense of trepidation,
but I am reassured by the presence of my illustrious '"fellow
traveller"”, Mr. Justice Deschenes, whose acute understanding
of the issues of independence of justice is as profound as is
his commitment to that noble cause, and who will, I am sure,
more tnan make up for my shortcomings. I recall with pleasure
the occasion of the
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valedictory banquetJ ,When on behalf of the Conference,

Mr. Justice Desch@nes ceremonially presented to me the
Universal Declaration on The Independence of Justice and

mdde me a trustee and a custodian of the fruits of a

worldwide process of consultation and delibrations which

had started with an initiative in 1978 and 1979 to which I

was a party as a member of the United Nations Human Rights
Sub-Commission for Prevention of Discrimination and Protection
of Minorities.

In its resolution S5E(XXXI)of 13 September 1978, the
Sub-Commission decided to request the Secretary-General to
prepare "é preliminary study with regard to such measures as
nave hitherto been taken and the conditions regarded as
essential to ensure and secure the independence and impartiality
of the judiciary, Jjurors and assessors and the independence
of lawyers, to the end that there shall be no discrimination
in the administration of justice", for submission to the
Sub-Commission at its thirty—second session in 1979. One of

" the pufposes of the Secretary-General's preliminary report
was to submit to the Sub-Commission proposals concerning the
outline and the main orientations of a comprehensive study
of the problems involved. The preliminary report of the
Secretary-General (E/CN,.4/Sub.2/428) provided a fresh starting
point, a framework of methodology and a contextual setting
for the task entrusted to the present Spe%ial Rapporteur, As
pointed out in paragraph 7 of the preliminary report of the
Secretary-General, the substance and geographical scope of
information available to the Secretariat was so limited that
it could not constitute a sufficient basis for a truly
comparative study of the subject, The Sub-Commission thought
it necessary to elect a Special Rapporteur and proposed my
election as Special Rapporteur to the Human Rights Commission
which in turn made a recommendation to that effect to the

Economic and Social Council of the United Nations. In 1980,1 was
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armed with an official United Nations mandate entrusting

me with the task of preparing a report on the independence

and impartiality of the judiciary, Jjurors and assessors

and the independence of lawyers to the end that there shall

.be no discrimination in the administration of justice and

that human rights and fundamental freedoms may be maintained

and safeguarded, At that point of time, the International
Commission of Jurists(ICJ) and the Centre for the Independence

of Judges and Lawyers(CIJL) formed by ICJ played, and have

indeed ever since played, an important role in fostering the

idea of a United Nations apprach to the concept of the
independence of justice and the problems of its opefafionalization
which were clearly central to the human rights concerns of the
United Nations. They were joined, in course of time, by numerous
international and national organizations based in different

parts of the world.

In my Preliminary Report (E/CN4/Sub.2/L.731 of 14 August’
1980)which I submitted within a few weeks of my election as
Special Rapporteur by the U,N, Economic and Social Council

.in 1980 and which received worldwide attention and strong
support in the Sub-Commission, I presented the main thrust

of my argument in defence of the concept of the independence

of justice, its many problem areas, and the threats and perils
by which independence of justice was often embattled and
besieged, the semantics and the basic vocabulary of the concept
of "independence'as I understood it, the critical and inter-
disciplinary approach of social science and the methodology

of comparative law I proposed to follow, and the recommendations
which I had in mind tentatively. Among my provisional proposals
at that time was the idea of an International Declaration or

an International Covenant and Draft Principles on the subject
matter of my study. In a sense, my work as Special Rapporteur
was linked to the landmark contribution of Chief Justice

Abu Ranat of Sudan who was elected as the Special Rapporteur

on "Equality in the Administration of Justice'" in 1963 whose
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report (E/CN 4/Sub 2/296)
note of by the General Asscmbly by a commendatory Resolution,
At its thirty-third session in 1980, the Sub-
Commission noted with appreciation the Preliminary Report
submitted by me (E/CN,.4/Sub,2/L-731) and invited governments,

specialized agencies, regional and inter governmental

, bublished in 1972, was taken

organizations as well as non-governmental organizations to

transmit to the Special Rapporteur, on the basis of a questionnaire

to be prepared by me, views and materials relevant to my study.
Following the initiative of the Sub-Commission and the

presentation of the Preliminary Report by me, the question of

the independence of judiciary evoked world-wide interest and has

been discussed ‘widely, Principles were formulated or discussed,

compared, vetted and modified in various meetings, particularly

those at Syracuse, Noto, Paris, New Delhi, Montreal, Vienna,

Varenna and Milan which I attended and at Jerusalem, Tokyo and

Lisbon which I did not attend. In this connection, the IBA

project on Minimum Standards of Judicial Independence, executed

with great erudition by my esteemed friend Professor Shimon

Shetreet was the most notable, The book "Judicial Independence:

The Contemporary Debate'" edited by fhetreet and Deschenes grew

out of that project and remains as contemporary as when it was

published in 1985. Besides ICJ and IBA

and national organizations as well as many eminent individuals

, numerous international

showed great readiness to assist me in my task as the Special
Rapporteur.- Many of these efforts at the non-governmental level
which preceded the memorable mainstream meeting at Montreal
provided necessary inputs for the Universal Declaration on the
Independence of Justice at the World Conference on the Independence
of Justice held in 1983 in which I had participated actively
and of which I had the privilege of being the General Rapporteur.
Tne Montreal World Conference of 1983 was unique in 1its
global amplitude of non-governmental institutional representation

and cross-sectional diversity, in the exceptional calibre of its
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participants and in the high quality of their deliberations,
and in the singleminded devotion and diligence of our
Canadian hosts represented particularly in the person of my
esteemed friend, the then Chief Justice of Quebec, who was
the moving spirit of that milestone meeting.

As Special Rapporteur, I submitted to the Sub-Commission
progress reports in 1981 (E/CN.4/Sub.2/481/and Add.l),in 1982
(E/CN.4/Sub.2/1982/23) and in 1983 (E/CN.4/Sub.2/1983/16) and
had annexed the draft Synopsis of my study, the Questionnaire
which was to be sent by the Secretary General of the UN to
Member States on my behalf, and the reports and recommendations
of various international conferences from time to time,.

By resolution 1984/11 the Sub-Commission, having considered the
preliminary and progress reports submitfed-by the Special
Rapporteur, requested him to submit his final report to the
Sub-Commission at its thirty-eighth session, in 1985, and
decided to consider it as a matter of priority, with a view

to the elaboration of a draft body of principles,

By resolution 1983/38, the Sub—Comxﬂission, while considering
thé question of the new international economic order and the
promotion of human rights, requested the Special Rapporteur to
give consideration to the most appropriate means by which the
international community could contribute o strengthening legal
institutions, especially in developing countries, with a view
to promoting full respect for human rights. Meanwhile, the
Special Rapporteur also received numerous and elaborate
responses to his questionnaire from individuals, organizations
and Member States of UN,

In its resolution 16, entitled '""Guidelines to ensure the
independence of judges and to improve the selection and training
of judges and prosecutors"”, the Sixth United Nations Congress
on the Prevention of Crime and the Treatment of Offenders had
also called upon the U,N, Committee on Crime Prevention and

Control to include among its priorities the elaboration of

Contd......6.



0..6't0

guidelines relating to the independence of judges, I was closely
associated with the finalization of the draft guidelines at the
inter-regional Preparatory Megting at Varenna in September 1984
as the chairman of the Working Group and as the General Rapporteur
of the inter-regional meeting., The Draft Guidelines finalized
at Varenna were submitted to and adopted by the Seventh United
Nations Congress on Prevention of Crime and Treatment of Offenders
held in Milan in August 1985 and were welcomed by the General
Assembly of the United Nations by its resolution 40/146 of 13
December 1985, wherein the General Assembly invited Governments
to respect them and to take them into account within the framework
of tneir national legislation and practice.

When I presented my study to the Sub-Commission,
(E/CN 4/Sub,2/1985/18 with Addenda 1 to 6 dated 31 July 1985 and
Addendum 5/Rev.l dated 24 August 1987) I had annexed the Montreal
document as well as my own revised Draft Declaration on the
independence of justice which drew liberally on the Montreal
document wnich in turn had assimilated and synthesised a serles
of international documents prepared at the previous meetings
and conferences. In 1985, my Report could not be discussed fully
and, therefore the item was postponed to the 1986 session of
the Sub-Commission which could not be held owing to several
financial constraints upon the U.N, budget, For the 1987 session
of the Sub~Commission, I revised my earlier draft declaration in
the light of comments and observations received by me from the
expert members of the Sub-Commission, spokespersons of the
governments of Member States and representatives of non~-governmental
organizations in consultative status (E/CN 4/Sub.2/1985/18 Add.3/
Rev. 1 dated 24 August 1987). My Report was discussed at length
in August, 1987 and evoked a gratifying measure of positive
response and constructive support, although the gestation period
for the Declaration has been further extended so that it may be
circulated in the meanwhile to Member States and non-governmental

organizations for eliciting their comments., Among the foremost
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protagonists of my report and the Draft Declaration in the
Sub-Commission during its recent session in August, 1987

in Geneva was Mr. Justice Jules Deschenes to whom I owe a
tribute of friendly affection and admiration for his informed,
enlightened and vigorous advocacy,

With all that advocacy, understanding and approbation
of my work and the valuable and significant inputs of the
international community of lawyers and judges, we seem only
to be inching towards the goal of an officially proclaimed
universal framework of principles under the auspices of the
United Nations, As Mr. Justice Deschenes would put it
philosophically, with his robust and cautions optimism, the
wheels are turning., And happily, we are still at it to make
the wheels move, The report and the declaration have yet to
travel from the Sub-Commission to the Human Rights Commission,
It may take two or three years before tne General Assembly
would take it up on its agenda., During this intervening period,
a purposeful effort to build up world public opinion for a
universal declaratlon would be of great value,

Once such a universal or international declaration is
proclaimed, we would have to undertake on a worldwide basis
the real task of disseminating its rationale, of setting up
monitoring mechanisms, effectuating and translating its goals
into reality, and helping ourselves by positive measures, in
the context of the genius and the autonomy of each legal system,
to institutionalise, operationalize, augment and improve.the
quality'of the independence of justice in all its aspects and
ramifications.
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II. THE CONCEPTJEHB THE CONTEXT AND THE CONTEMPORARY SETTING

The concept of independence of justice is as variegated
as different legal systems and cultures and yet it is
quintessentially universal. Equally ubiquitous and varied are the
impediments to the independence of justice wnich come in different
shapes, sizes and combinations, If the principle of the
independence of justice system has emerged triumphant through
a succession of historic struggles and if there is today a common
global level of cognition and consensus on the question of
impartiality and independence of courts and tribunals, and of
jurors, assessors and lawyers, which may well be described
compendiously as '"independence of justice', it is because the
principle is implicit in the concept of justice itself and has
an instrinsic strength and momentum of its own, drawing
sustenance from the ethos of democracy and rule of law and from
the inevitable conflicts of claims and interests in every society
and the need for their fair resolution., In different legal systems
with their distinct orientations, the differentiated roles and
goals of adjudiéation have given rise to a general functional
notion of separation of powers, professionalism of judges and
lawyers, and an equation of autonomy and accountability of
judges and lawyers in the perspective of the right of the people
to the independence of justice.

] The constitutional landscape of the world provides a unique
canvas on which the theoretical and empirical acceptance of the
principle of the independence of justice is vigibly highlighted.
Trans-national constitutional jurisprudence provides the
contextual and comparative pattern of broad principles for a
consensual fabric in which the diversities of different systems
are woven together. The core principle of independence of Jjustice
is an integral part of State responsibility for denial of justice
in public international law and is an essential element of the

law and practice of human rights. The precise functional content
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and institutional configuration of the concept of independence
of justice is determined in each legal system and in the
community of nations by the dialectics of autonomy and the
dynamics of accountability. The interacting equation of
autonomy and accountability defines the role and relationship

of judges and lawyers vis a vis other social institutions and
institutional participants, Independence of justice is a product
of that interaction; it is also a decisive factor in that
interaction as an umpiring institution. Inevitably, the process

and the product of that interaction is country-specific and

culture-specific,

We all know that even if two countries am ad the same
constitution and the same set of laws, they might develop
quite differently, they would encounter different problems and
would devise different solutions, they might use the same
vocabulary and yet the meanings and nuances of the self-same
words may differ, At the same time, we also know that there
is a great deal in common between different countries and
cultures, that all members of the family of nations share
certain common, commitments, concerns and aspirations, that
even radiéally differenf systems of government have, through
the ages, voluntarily acknowledged their acceptance of certain
common norms, that nation states today have an international
accountability, that peace and justice are indivisible, and
that on the question of the independence of justice, there is
a broad unity of principle in the midst of infinite variety
and diversity., It is in this perspective that it is'legitimate'
'to speak of the Canadian or the Indian or the French or the
Nigerian or the Argentinian reality and to speak in the same
breath of the reality and the compulsions of a world-view of
the independence of justice. We speak of that world-view
not by mandating and prescribing any particular model for one
and all, nor by Jjudging one system on the supercilious and
presumptuous ethnocentric touchstone of another, but by learning
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from each other's experience and by working out, in sincere
humility, a set of acceptable community standards fashioned

by common denominations of what is and wnat ought to be,
viewed realistically in the perspective of what may be
reasonably possible, My enunciation may appear to be in the
abstract but it is by no means an airy or empty generalization.
Generalizations made by pooling, percolating and distilling
particular experiénces become the raw material for norms which
are necessarily value-based but which accomodate the reality
of those particular experiences rather than denying or
obliterating them, Generalizations are somewhat like the

ratio decidendi which have a precedential value. A principle

is taid down in a Jjudgment based on the particular facts of the
case and may yet be applied to another case if that case is not
wholly distinghisheble, It is true that eminent judges are

known to have remarked to the effect that general propositions

do not decide particular cases and that a judgment is like a one-
way railway ticket valid only for a particular journey, and yet,
a framework of principles has been developed in many legal
systems, from case to case interweaving the<partiCuiar into

thé general and applying the general to the particular,
Legislation, codification, restatement and minimum standards

are excellent examples of methods of generalization and of
elucidation and application of general principles, It would

be apposite in this context to refer to the Universal Declaration
of Human Rights and the International Covenant enCivil and
PoliticalyRights which embody acceptable community standards and
are based on such generalizations and provide manifold instances
of elucidation and application of general principles. A host of
international instruments, conventions, declarations, covenants,
statutes and principles as well as judicial decisions bear
testimony to this method of generalization, of elucidation and

application of general principle and codification of state practice.
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... *.. The Universal Declaration of Fuman Rights embodies the broad principle
of impartiality and independence, particularly in articles 7, $ and 10.
Article 7 declares the principle of equality before law and equal protection
of law against any discrimination. Article 8 declares that "everyone has the
right to an effective remedy by thg competent national tribunals for acts
violating the fundamental rights granted him by the constitution or by law'.
Article 9 declares that no one shall be subjected to arbitrary arrest, detention
or exile. Article 10 expressly provides that "everyone is entitled in full
equality to a fair and public hearing by an’ independent and impartial tribunal,
in the determination of his rights and obligations and of any criminal charge
against him'. (emphasis added) . '

-

i

" The International Covenant on Civil and Political Rights addresses itself
to tne issue of remedies in specific terms in article 2(3) which provides:

“vEach State party to the present Covenant undertakes:

"(a) . To ensure that any person whose rights or freedom as herein
recognized are yiolated shall have an effective remedy, notwithstanding
that the violation has been comitted by persons acting in an official

capacity;

"(b) To ensure that any person claiming such a remedy shall have
his right thereto determined by competent judicial, administrative or
legislative authorities, or by any other competent authority provided for
by the legal system of the State, and to develop the possibilities of
judicial remedy; .

"(c) To ensure that the competent authorities shall enforce such
it remedies when granted". ‘ :

. - Implicit in the injunctions embodied in article 6(1) of the Covenant
that "no one shall be arbitrarily deprived of his life" and in article 9(1),
that "no one shall be deprived of his liberty except on such grounds and in
‘accordance with such procedures as are established by law'" is the principle
of an impartial, independent and lawfully competent adjudication. Article
14 is an express guarantee of the principle of impartiality and independence
and declares, inter alia, that "all persons shall be equal before the courts
and tribunals'’, that "'in the determination of any criminal charge against
him, or of his rights and obligations in a suit at law, everyone shall be
entitled to a fair and public hearing by a competent independent and impartial
tribunal established by law' and that everyone shall be entitled to certain

guarantees in the criminal process.

At a Seminar on Implementation i

. of International Standard

gg??grgiihzséigéﬁR/SEi.A/és, 1983, para 42),participants f?;ms "
: es shared the view that ",., enforcing

of law was in large part the role of the courts thttgi ruie

independent judiciary was cruci
e A ial, and was the key to the process
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A comparison between the Montreal Universal Declaration
prepared by a fairly representative international group
and the declaration on the Independence of Justice in Canada
which was prepared by a Special Committee of the Canadian
Bar Association(The Canadian Bar Association Committee Report
on The Independence of the Judiciary in Canada, 1985) shows
that the Canadian Declaration is substantially the same as
'the Universal Declaration. A worldview of the independence
of justice thus became a part of the Canaaian reality with
only a few minor and marginal adjustments because we had
already taken the Canadian reality and the realities of other
systems into account in preparing the Universal Declaration.
Take for instance the unanimous judgment of the Supreme
Court cf Canada in Valente V, The Queen which wés rendered in 1985
Teponlad in . .
ron,December‘$9*oi (1985) 23 C.C.C,(3d)193 and in wnich the
Supreme Court recognised security of tenure, financial security

and institutional independence with respect to matters of
administration having a bearing on the exercise of judicial
functions as essentials of judicial independence. 1In that

case, Howland, CJ.0 and léter, the Supreme Court of Canada

spoke not of any peculiariy Canadian concept of judicial
independence but of a widely shared worldview in respect of the
independence of the judiciary. The following observation of the
Supreme Court of Canada in that case has a substantial worl@wide

validity:
""Judicial control over the matters referred to by Howland
C.J.0. - assignment of Judges, sittings of the court and
court lists- as well as the related matters of allocation
of courtrooms and direction of the administrative staff
engaged in carrying out these functions, has generally
been considered tne essential or mlnlmum requirement for
institutional or "collective'" independence."

Similarly, if and when the Universal Declaration on the
Independence of Justice proposed by me along with my U,.N, Study
comes to be adopted by the United Nations, it would have relevance
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as a framework of norms for all the countries of the world.
There need be no dichotomy or cleavage on those universal norms
which-represent the meeting point for different societies and
different legal systems., For instance, we have define& and
elaborated in the Draft Declaration the objectives and functions
of the Jjudiciary, the concept and content of independence,
Jurisdiction of courts over all issues of a judicial nature,
permitted derogations in times of grave public emergency and
conditions to which such derogations must always be subject,
principles of non-interference by other branches of government
judicial functions, entitlement of judges to certain fundamental
freedoms,qualifications, selection and training of judges and
their tenure, posting, promotion, transfer,'immunities,
privileges, disqualifications, discipline and removal, and court
administration. These standards are clearly of a more or less
universal nature and national systems must strive to comply

with them. to establish a reasonable level of independence of
justice,

These general norms on the independence of justice are
.capable of being applied and enforced in each and every 1ega1-
system in particular situations Detracting from them may be
taken to diluté or abridge judicial independence. Complaints
of such abridgement would ordinarily be voiced and deatt with
within each system, There would be countries where we will
find a high degree of compliance with these norms and others
where there is need for better and fuiler compliancé. In different
countries, these norms may be observed in different ways and
sters; In countries with bills or charters of fundamental rights
and with powers of judicial review of legislation, the concept
of independence works differently than those where judicial powers
are limited to the function of interpreting the law made by
legislatures. The concept operates differently in different

kinds of democratic systems with varying degrees of openness and
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with different kinds of party organizations, Even within the

same system, different courts and tribunals manifest different
patterns of independence or the lack of it, depending on individual
and temperamental variations of judges and members of tribunals

as well as on the ways in they are trained and recruited, to whom
they are accountable, who has wethe power to post, transfer,
promote or discipline them, and how secure their tenures and how
autonomols their institutional arrangements and support.systems are,
The same is the case with the independence of lawyers whose
independence and competence depends on the quality of legal education,
conditions of entry into the legal profession,ﬁgognition of their
rights and duties in the legal profession, their sense of obligations
°?5%ofessiona1 ethics, the solidarity of the Bar Associations and the
strength of the traditions of the legal profession, Each one of
these nuts and bolts is vital to the concept of the independence
of justice in the contemporary world., No legal system can afford

to be complacent about these components and concomitants of the
concept of independence, Nor is there any model of perfection
anywhere in the world, What is more, it is an evolving concept,
not a final finished product, nor a static, lifeless fossil, There
"are old and persisting denials of justice and there are new
injustices to be remedied., There are new definitions and new

and emerging perceptians of justice f~r the Jjustice systems to cope
with, Judges and lawyers will always have a role to play in those
encounters and adjustments and they cannot play that role without
the independence of justice, without its credibility,and without

a high degree of autonomy and accountability;fwhich their integrity,
competence, creativity, professionalism and code of ethics as well
their sensitivity and their sense of personal, institutional and
functional independence and their sense of intrinsic social
accountability of the judicial function are inseparable
ingredients,
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III. DENIAL OF JUSTICE AXD STATE RESPONSIEFLITY: .-A MODIRN APPROACII

ment promises to do justice and right. By the same token, the denial of
justice has always been regarded traditionally both in foro domestico 5/ anld
in international-‘law as a legal wrong, @ serious lapse and a disgrace. A
close study of the denial of justice in traditicnal law affords a striking
instructive insight into the concept of impartiality and independence ol the
judiciary as well as the question of State responsibility for maintaining an
impartial and independent system of justice.

Denial of justice in international law has been historically linked to the
classical institution of private reprisals. The rationale of the legality of
reprisals was necessarily the moral lapsc resulting ‘in a denial ol justice.
It may appear to us.today to be somewhat anachronistic .and archaic. that.private
reprisals even by private individuals were recognized as a form of remedy in
international law and it is true that it nust have led to self-serving auto-

. interpretation on the part of those who felt aggrieved or annoyed. lesort to

private reprisals later yielded to the doctrine of State responsibility for the
denial of justiceb/.

] N
The Institute of International Law formu{ated the principle of

- 3/ Chapter XVIII of Forum Judicum (also.known under the nomenclature
of Liber Judicorum, Codex Legum and Visigothic Code) laid down that if any one
should file a complaint against another before a judge, and the latter should
refuse to hear him, or deny him the use of his seal, or under different pre-

e e e ¢ s 02 g0 8
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;

‘texts, should delay the trial of his cause, not permitting it -to be heard through

favour to a client or a friend, and the plaintiff could prove this by witnesses,
“.the judge would give to him to whom he has refused.a hearing, as compensation L
_for his trouble, a-sum equal to that which the plaintiff would have received. . ' -
from his adversary by-due course of law. . The Magna Carta, in 1215, provided - ;

in its chapter 40: 'To no-man will we sell, to no man will we deny or delay,

right or justice". = The right of access to tribunals for everyone was enacted i

in France by the Napoleonic Code, which made punishable the crime of ''denial- -
of justice' or the refusal of any judge to render a judicial decision '"under
the pretext of the silence, obscurity or insufficiency of the law'. :

' .b] See ‘da Legnano, Tractitus de Bello,'de-Represaiiis eﬁ de.Duellé
(1360), ch. CXXIII and CL. ' : e

S ' See 22‘Americanwjoﬁrnai of Internati ' _' ; o % =
supp.Shp. 330 ff. nternational Law (1929);

e il
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States &/ formulated the principle of State respon51b111ty for denlal ot justice §
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state respon51b111ty ‘in 1927 at Lausanne thus:

"V The State 1s respon51b1e on the score of denlal of JUSthe

?l. When the tribunals necessdary to assure protectlon to foreigners
do not exist or do not” function.

2. When the tribunals are not accessible to foreigners.
3. When the tribunals do not offer the guarantees which are
indispensable to the proper administration of justice.

'"VI. The State is likewise responsible if the procedure or the judgement

is manifestly unjust, especially if they have been inspired by ill-
will toward forelgners as such, or as citizens of a partlcular
State”

Artlcle 9 of Harvard Law School Dr aft‘Convention on Responsibility of

in the f0110w1ng terms:

53,
‘case,

acqulred subStantial rights-of a ‘character entitling him to ‘an interest in real |

A state is reSponsible if an injury to an alien results from a denial
of justice. Denial of justice exists when there is a denial. unwarranted
delay or obsfruction ot access to courts, gross deticiency iIn the adminrs-

tration ot ]ud1c1é__6?7?EﬁeEIEI‘ETGCESS:‘fEIIUF__to provide those guarantecs

-which are generally considered indispensabizto0 URE proper administration

of justice, or a manifestly unjust judgement An error ot a national
court wnich does not produce manifest injustice is not a denial of justice

An intéresting example is provided by the case of Robert Brown. In that
the international arbltratlon tribunal affirmed that the. claimant had -

property or to damages  for the. deprivation of the rlghts stemming therefrom,

concluded that the Government of the South African Republic had deprived him

 of those rights under such circumstances as to amount to a denial of justice
~within the settled principles of international law. “The trlbunal stated:

"... we aré persuaded that on the whole case, giving proper weight

to the cumulative strength of the numerous steps, (legislative and

judicial), taken by the Government of the South African Republic with the

obvious intent to-defeat Brown's claims, a definite denial of JUSthe

‘took place... -All three branches.of the government conspired to ruin

his enterprise. The Executive department issued proclamations for which
no warrant could be found in the constitution and laws of the country:

The Volksraad enacted legislation which, on its face, does violence to
fundamental principles of justice recognlzed in every enlightened commun-
ity. - The Jud1c1ary, at first recalcitrant, was at length reduced to

g/  Ibid., (1929); supp: pp. 133 ff.; 23 A.J.I.L. (1929) supp. p.173.
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- submission and broyght into line with a determined policy. of .the - .
executive to reach the desired result regardless, of constitutional guar-
anties and ishibitions. And in the end, growing out of this very trans- '
acpion, a4 system was created urder vhich all property'rjghts became SO
wanifostly insecure as to challenge intervention by the British Govern-

wont in the interest ol elementayy justice for all concerned, and to
lead fimaliy to the disappearance of the State itself" /.

.. Clyde Eagleton concluded b/ that a denial of justice "is a failure in the
administration of domestic justice towards an alien". Referring to many
opportunities for the perversion of justice during the actual course of the:
trial, the author says: "If the court is under the arbitrary control of other
agencies of the government, it will obviously be unable to render justice.

The judge may exceed his jurisdiction, OT be guilty of fraudulent or collusive-
practice.  The case must be conducted with regard to due.process of law, but
the process meant is that of the country in which the trial occurs'c /.. The
author makes it clear that denial of justice may occur not only when the courts
refuse or deny redress for an injustice sustained by a foreigner but also when
‘the courts ‘themselves. perpetrate injustice. No doubt, the aggrieved- person
must first seek and exhaust local remedies, no doubt great respect is due to
domestic courts and their variations of laws as well as practice and procedure,
but it is also expected that the domestic judicial system must measure up to an
international standard g4/- ~ :

e

a/ American and British Claims Arbitration Tribunal, under the
agreement of August 18, 1910, Nielsen's Report, pp. 198-199. See Freeman,
op.cit., p-101, and Clyde Eagleton, The Responsibility of States in International

.-»:" : 17' e ¥

Law, N.Y. University Press (reprinted by gfaus_Rgppint Company, New York, 1970),

03, P17

b_/" :OQ. cit.;.note 35.

¢/  Ibid., pp. 119-120,

d/ {bid., pp.114-122. .Sce also Mogre, Digest, VI, pp. 259, 266,
269-270, 656, 748; Moore, Arbitrations, p.3140, 1216-1217, 3126, 3129, 2081
3051, 3138, 3123, 3317, 3251, 1634, 3160, et. al.; Hyde, International Law
[, p.497, p.268, 219, 285. - : g 3 o
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in respect of the denial of justice should go a-long way in allaying the
. apprehensions of the developing nations &/. -

The substantial transposition of State responsibility for denial of
justice from the bilateral sphere to the multilateral forum of the intcrmaiic:
commnity has a profound significance for the development and cbservance of i
mun -community standards in the administration of justice postulated and imglic

-in the Universal Declaration of liwman Rights, the International Covenant o

Civil and Political Rights and a host of other declarations and reports.
Professor Jessup observed perceptively that as a consequence of the cmbodi-
ment in international law of the duty to respect rights eof man, the tepic.
formerly known in international law as ''the responsibility of States for
injuries- to aliens' might be transformed into '"the responsibility of Stutes
for injuries to individuals' 'b/. * In this connection, the [nter-Americu
Conference held in Mexico in 1945 also affimmed that "international protect i
of the essential rights of man would eliminate the misuse of diplomatic pro-
tection of citizens abroad, the excrcise of which has more than once led to
the violation of the principles of non-intervention and of equality helween
nationals and aliens, with respect to the essential rights of man" c/.
According to F. V. Garcia-Amador d /, the concept of 'the international
standard of justice' was generally accepted by traditional theory and
practice as one of the basic criteria for determining the responsibility of
the State for injury to aliens, but this criterion had frequently clashed
with the principle of equality between nationals and aliens e/.

. 2./ "See C. F. Amersinghe, State Responsibility for Injuries to Alicns,
Oxford,  1967.. In this book the author confines himself primarily to injuries

" to aliens by the denial of access to courts, effect of special courts, absence

of independent courts, and illegally constituted .courts (pp: 97-99); the autho:

. however, observes en passant that "the conception of the fundamental rights of

man has increasingly influenced international life", (p.279), and roots of

State responsibility ''go deeper to the need for justice as a basic human

aspiration'" (p.285).

./ - Phillip C. Jessup, A Modern Law of Nations, New York, 1948, p.97 ff.

e/ Quoted in F. V. Garcia-Amador, "State Responsibility in the Light of

\

‘._ the;NEﬁfTreﬁds of International Law", 1955 (49), A.J.I.L. p.339 at p.343.

d-/  Ibid., p. 344."

e/ . Ibid., p. 344.
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. The infimmity of the traditional view was that stateless persons were .
.deprived of diplomatic protection, serious difficulties arose in multi-- "~
fiationality and dual nationality cases, and ‘even the protection of nationals'
‘was subordinated to the will and interest of a State rather .than to the .. .
"intrinsic' merit of the claim of denial of justice made by an individual who

was the actual aggrieved party and a prospective beneficiary &/.

To sum up, we have in the traditional theory and practice of State res-
ponsibility for denial of justice to aliens a suggestive framework which can
be adapted, consolidated and restated in the light of fundamental freedoms and
basic human rights. . One can clearly see the present as a bridge between the
past and the future. Five nrereauisite elements of the traditional theory
and practice which can contribute to universai justice dnd to universal prin-
ciples of impartiality and independence of -the judiciary may be described as
follows: - ' '

(a) the existence of identifiable norms of civilized society -in respect -
of an adequate, effective and reasonably expeditious machinery - for the adminis-
“tration of justice; ' ‘ - :

(b) the independence, ianartialit}", objectivity, integrity, p'robity and
honesty of judges and tribunals;

(c) an adherence to and respect for international law, treaty obligations
and duties of the State;

(d) reasonably, easy and equal access to the justice system for nationals
and aliens alike;

(e) Tesponsibility of a State for any miscarriage OT denial.of justice in. .

international law attributable to any branch-or organ-of the State: :

62. Justice may be 'ci,if_fflcﬁ_lt to define a p riori, but denial of -justice is™
relatively easier to identify. There already exists a widely shared wealth of
“..Jeas on what denial. of justice is, how it arises and what may be done to

_a-/ According to H. Lauterpacht, International Law and Human Rights:

' (New York, 1950), p-41, nintrinsically, there is nothing - save the traditional

doctrine on the question of the subjects of international law - to prevent. the
- tortious responsibility of the State from being combined, .in the’ international

sphere, with the responsibility of the organs directly liable for the. act or

omission in question'. _ . 8 = '

ATEEOT
FeaeTrats T PIT

_-'.""AJ —ar

Y

pa

s

bt e o peeeey  peent o
R T e L e i diiont
1 i i e it ¥ By g







- a9 e s

. (a

"1
. It is trite to say that the duty of the judiciary is todo justice. A
. " Fjudge must do right and justice as'he sees it irrespective of the parties before

“fthim. And he must see, he must endeavour to see, law and justice in the right

perspective.  That approach is a matter of the conscience of the judge and
‘that perspective is a matter of his training and the ethos he has imbibed.
‘That approach and perspective is for the judge jndividually as well as for
the judiciary, collectively and institutionally. The conscience of a judge
fust be clear and sensitive, he must have the capacity to overcome the “"'sub- *
conscious empire of his predilections'. He must respect the letter and the
spirit of the law and the role and the purpose of the law in the society in
which he lives.” A judge often legislates because in order to interpret he
has to apply or evolve a norm. He gives meaning and content to law by
- fexercising a judicial choice. His credo is that he will deny justice to no
one. In so far as he can .help it, that is. Because a judge is not a law
into himself, his function is to. adjudicate in accordance with law and do
justice so far as he can. It is not open to him to defy. the.discipline of
- .’llhw or to transgress legitimate limitations imposed upon him.institutionally
Ynd functionally. Justice then is a part of his striving. - Law is ‘the reality

Y¥hich surrounds him, and legal justice 1s a part of the larger goals of justice
iin society which embraces and enveloprs law. .

V. JUSTICE AND THE JUSTICE SYSTEM -

Goals of modern social organization, within States as well as inter- -
ationally have much in common. These goals represent aspects of justice,
%_’reedom and peace for individuals, groups and nations. They find expression
in contemporary legal diversities and pluralities of style and institutions.
hrough. these diversities there runs a thread of unity in terms of shared
__élues and common goals. The Charter of the United Nations and the basic

- focuments of specialized.agencies and world bodies, the work of. the Economic
- Jfd Social Council, and a number of bodies constituted by it or in consult-
- Btive status with it bear ‘eloquent testimony to’these shared values ‘and common
oals. B ; . ' '
- . The rule of law is the composite essence of freedom, justice and peace.
-fodern constitutionalism 1is an ideological synonym of rule of law. Without
® ‘?:ﬁtering into the philosophical thicket of positivism, natural law, realism
Eid other jurisprudential schools of thought, we can say without hesitation
hfiat' modern law, particularly in the field of human rights, seeks to make
;hose who are weak strong, and those who are strong, just. In other words,
'« lhat the commmity regards as just-and proper should be translated and
‘eflected into enforceable law. Legality should have legitimacy and what 1is
@gitimate should be legal, lawful and legally enforceable. =~ But the question
; il_i-:ays-is what is- legitimate and what is just and how are legitimacy and
‘Yistice protected and enforced. '
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.. Most definitions of Justlce are remarkably open, leav1ng each age or’ '1'
social group or nation or community to pour its own content into them or to
adapt them.to its own notions and conceptions a/. These definitions not only
provide working rules but also adumbrate ideas, ideals and institutions p/.
Qulntessentlally, law is the road to justice</, though sometimes it may appear
in actual operation to impede justice. Definitions of law also define justice
because the manifold functions of law are aimed at achieving or maximising
justice. In functional terms, law seeks: (a) to maintain public order and
social peace; (b) to settle dlsputes and resolve conflicts; and (c) to define,
protect and reform certain relationships and their equations in society and to
regulate them. The contours and often the content, of these functlonal
activities are provided by ‘the prevailing conceptions of Justlce

The rcots of justice and its varled conceptions lie in thc 5011 of morality.

In an ancient Hindu conception d/, justice was Dharma, that which sustains. - It

was the flower of rlghteousness For the ancient Greeks ¢, it was virtue; to

Arlstotle justice consisted in treating equals equally and unequals unequally,
doctrlne of distributive justice or what Dean Roscoe Pound-called "consult-

atlve justice'. - According to the Institutes of Justinian, justice means ''to

give every man his due" Aquinas regarded that in order to do justice all

men were to be treated equally and impartially. In the conception of natural

law, the ethical foundation of justice was regarded as moral instinct commmon

to all men, or as a divine dictate written on men's hearts. Justice thus was

regarded as a social virtue.

& . See Roscoe Pound, Jurisprudence, (West Publishing), 1959, in five
volumes, particularly Vol. I, Part’2;  Vol. II, Part 3 (chapter 13), Vol._ILI,
‘Part 4 (c:hap 14), Vol vy Part 6 (chap ?.l) T 5

- b/ See Jullus Stone, see also Hans Kelsen,What is Just1ce7 Uan -of
California, 1971, p.397. At the end of his essay, Kelsen says: ''Justice
to me is that soc1a1 order under whose" protectlon the search for truth can
prosper”, ibid., p.24. :

E/ An outstandlng contribution to the theme is by Roscoe Pound JUSthC
According to Law, Yale Unlver51ty Press, First edition 1951 p. 98.

gj " See generally Jayasg;al Hlndu Polity.

€/ See Plato, Republic, IV. 443 and Arlstotle Nichomeachean Ethlcs
II. 4.3; V.I.3. See Allen, Aspects of Justice: see also J. R. Lucas On
Justice, Clarendon Press, Oxford, 1980.
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Dlvergent theorles and deflnltlons of JUSthe however do not detrqct
from the fact that all theories of Justlce and every ‘system and ideology of
government converge on the consensus that justice is thé goal of the medern
State. Equally, it is universally accepted that freedom, justice and peacc
are indivisible and the international community must endeavour to promote
them. There are different approaches to justice and there is often a differ-
ence of perspective’ or emphasis of idiom. Social situations and economic
structures are different in different countries and so are the responses of
law. The source of law and the contenﬁ of justice may vary and diverge from
country to country. The concept of justice according to law seeks to
harmonlze the autonomy of each legal system, but as Professor Julius Stone
says: --"Positive law in the last resort must sustain criticism by other than
its own standards if it is not to degenerate into the commands of naked
power"" a/ In a vast majority of cases, judges, in different countries may
come to the same conclusions but there are bound to be cases where laws and
conceptions of justice would be divergent and judges would reach qulte different
conclusions. )

e Even within the same systems, laws change, conceptions of justice are
metamorphosed and solutions of the past are found to be unacceptable or otiose.
In certain matters, judges at different levels, indeed in the same court, find
it difficult to agree. The point, however, is that every system is commltted
to do justice and right, every judge is under an oath to dispense justice and
every system accepts the fundamental postulate of the impartiality and the
independence of judges (including jurors and assessors where they exist) and
the independence of lawyers. . Again there are different structures of judicial
administration. Each constitution has its own pattern of distribution of

. POwers. Judges are differently recruited and promoted. But.the central

~fact is that Judges everywheré are declared to be jindependent and -expected

- to be 1mpart1al. / Tive provent Sppednd Ra ¢ of the viewthat no

single pattern of. judicial organlzatlon, poners d functions can or.need be

mandated in the world to secure the independence and the.impartiality of the
/Jud1c1ary, Jurors and assessors, and the 1ndependence of lawyers.

3. What is requ1red is a universal acceptance of and adherence to the.
" basic-principles. and minimum standards of impartiality and independence, the
denial of which should be taken to be denial of justice and violation of
basic human rights and fundamental freedoms. - These universal principles

az/ Stone, The Province of Jurlsprudence p. 234. Also see A. J. Kerr,
‘Law and Justice, Grahamstown South Africa, 1963
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and mlnlmun standards 5hou1d be based on a commonly acceptable. consensual
denomination, based -on historical experience, and accommodating structural
diversities and operational angularities of different systems, without making
any concession to deviant or destructive subterfuges circumventing and obliter-
ating the principle itself. In respect of the subtle but marginal variations
and historical and ideological problems, cach system has to be left, by and
large, to its own devices to evaluate itself and to work out its own indigen-
ous solutions. IF there is no insistence on a particular make or model, we
would find that a broad framework of conscnsus alreudy cxists on the principles
of independence and impartiality of justice and therefore an international
convention or a universal declaration is well within the realm of feasibility
in the contemporary world. In .the words of Dean Roscoe Pound, experience
developed by reason and reason tested by experience have taught us how to go
far toward achieving a practical goal of enabling men to live together in

_politically organizéd communities in civilized society with the guldance of

a vorking idéa /. The independence of justice is such a working idea and
we havé the oxperience of legal and social history tested by reason and purpose
and thdt rcason and purpose-tested hy experience to evolve a practical set of

.universal norms to preserve, protect, promote and reinforce the independence

and impartiality of the judiciary, jurors and assessors and the independence
of lawyers.

a-/ - Pound, Justice According to Law, op. cit., p.29.
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¥ THE CONCEPT: OF TMPARTIALITY. AND INDEPENDENCE . '

" The contemporaryrihternétional order is pbeﬁisea on the intrinsic and.

uitimate indivisibility of freedom, Jjustice and peace.’ It is clear that in the-

world in which we live, there can be no peace without justice, there can be no
justice without freedom and there can be no freedom without human rights. Human
rights have economic, social and cultural as well as civil-and political
dimensions. All these dimensions are intimately intertwined. The observance of
human rights in an organized society postulates a humane legal system and an
efficacious remedial framework. Rights may sometimes exist without effective
legal remedies but there is an inexorable process in every system to produce and
perfect a remedy where it recognizes a right. Ubi jus ibi remedium. Where a

.right is matched by an efficacious remedy, and a supportive social and politicél

_fmpahtialipy'ghd'indepgndence of the

culture, the system of law and justice inspires confidence and becomes an
instrument of freedom, human dignity and peace. Viewed in a practical and
concrete perspective, rights are defined  and realized through the remedial

'process. ‘The remedial proc¢ess-1is thus pivotal to any system of rights. The

-twin principles of impartiality and independence.in the administration of
2 justice give to the remedial process its character, credibility, integrity and

efficacy.

Historical analysis and contemporary profiles of the judicial functions and
the machinery of justice shows the world-wide recognition of the distinctive role
of the judiciary. The principles of ‘impartiality and independence are the
hallmarks of the rationale and the legitimacy of the judicial function in every
State. The concepts of the impartiality and independence of the judiciary.
postulate individual attributes as well as institutional conditions. These are
not mere vague-nebulous ideas but fairly precise concepts in municipal and

.-international 1aw. Their absence lgads to a denial of justice and makes the
- cfedibility .of ‘the judicial process dubious.: It needs to be-stressed that

‘judiciary-is more a human right of the

* " consumers. of justice than.a privilégé of the judiciary for.its own sake.

* Judges must be impartiai and.independeht and free from any restrictions,

"influence, inducements, pressures, threats or interference, direct -or indirect,

and they should have the.qualities of conscientiousness, equipoise, courage,
ijectivity,-understanding,.humanity-and-learning, because those are.the

. prerequisites of a fair trial and credible and reliable adjudication. In the

discharge of their. judicial functions, -judges should be independent not only

of the Executive and the Legislature but also of their judicial colleagues and:.
superiors. No doubt. judges may discuss and deliberate among themselves when
they sit -in' full court ¢r as a bench and may influence each other. Equally,
judges singly and as benches or . in full. court may -be bound by the actual

. decisions or the interpretations of law pronounced by Superior Courts in the

. judicial hierarchy, but a judge or a bench of judges or the court cannot be .

called upon to-pronounce a particular judgement. A judge has a right and an

obligation’ tc adjudicate fairly and "in accordance with law as he sees it. He

must think fairly and see reasonably. .Law is his master. He is subject to the
discipline of law. - He is open to correction and- his view of law may be reversed
or dissented from by a co-ordinate forum or a forum of higher rank. Judicial
decisions are also open to professional and public criticism.- In clear cases of
mishehayiour - judges may even be. impeached,. removed or_recalled on specified:f

. grounds and in:.accordance with established procedures.. In. some jurisdictions they
- may be made liable in'civil and criminal-law but not so as to impair or'undermine

- the. impartiality aq& independence of the -judiciary.
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. The prlmary nature of the judicial functlon 1n all Jurlsdlctlons is. tof -
adJudlcate according to law.  In certain systems, the judiciary may review
. leglslatlon to test its validity but that is a power, more approprlately a’
function, entrusted to the judiciary by the organic or constitutional laws of -
those systems. In the discharge of its primary judicial function, the judiciary
may resort to strict or liberal construction, depending on what the system
. accepts or what the exigencies of the case demand. This is a matter of technique
or tradition and sometimes of individual predilection. What we are fundamentally
concerned with in this study is the principle of impartiality and independence of
the judiciary as a universal principle which is broadly accepted and acknowledged
by all legal systems”//fhe principle of impartiality and independence of the
judiciary does not depend on the existence of a partlcular kind or manner or
breadth of judicial review; it is a chadracteristic¢ of the judicial function and
it depends on certain basic institutional and structural condltlons, on the
culture and ethos of society and-its legal system; "and on the character,
temperament and ability of the indlv1dual judge and of the Jud1c1ary as a whole

Independence and 1mpart1a11ty are in the ultimate analysis, personal
virtues and a matter of mental attitude and temperament, -but they are also norms
of institutional as well as profe351onal ethos which nurture and sustain them.
The intimate conscience of the judge, the Kantian "moral law within and the starry
Heaven above us" is a part of the professional and social culture of law and
administration of Justlce.

The concept of impartiality is in a sense distinct from the concept of
independence. Impartiality implies freedom from bias, prejudice and partisanship;
it means not favouring one more than another; it connotes objectivity and an
absence of affection or ill-will. To be impartial as a judge is to hold the
scales even and to adjudicate without fear or favour in order to do right. .
Impartlallty of judges is a hoary concept. The concept of independence is of
later, more. modern origin. Indeoendence poernla*es not nnly freedom from
fdenendence; but. ‘lsQ_3.posit;ue_at~stuae—eé—*gdepannense; ln a-literal. sénse,
-iugependence means absence of external control or. support. .A dictionary
definition ascribes to it the state of being "not dependent. on another for
support or supplies." ‘An independent organ should not be in a position of
subordination to another organ or branch. It should be autonomous and self-
governlng and should be free to discharge its duties and functions without. let
or hindrance. An independent Jud101arj has to be free from the control: and
subordination of the Executive as well as.the legislature. However, the concept
of independence is relative and is generally applied in functional terms...The .
degree of autonomy and -independence and- the form and manner of dependence varies
from country to country. So does the quality. of lndependence in functlonal and
operative terms. : :

I

‘Impartiality is the core concept. It is primarily personal, but operationallff

it runs into and coalesces with the concept of independence. - In the: contemporary
understandlng of the concept the two concepts are lnseparable., Thus for . example .
when a Canadian judge was inducted to a seat on the Supreme Court of Canada, he
told his colleagues and others that: (a) he had no expectations to live ‘up to,
save those he placed upon himself; (b) he had no constituency to serve, save the
realm of reason; (c) he had no influence to dispel unless there was a threat to
this intellectual disinterestedness; and (d) he had no one to answer to, save his
own conscience and his personal standards of integrlty. The- bold : statement of the
judge sought to include both the concepts of independence and 1mpart1allty from
‘the personal angle of a judge -and the 1ns11tutlonal p051tlon of the Judlclary
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- (Mew. Delhi, 1959).

Though the judge observed later that the euphoria of the occasion.was an excuse
for:a touch of hyperbole in his Statement’,. he ‘wds .essentially and personally -as

a relative pbopositio rather than as an absoluté expression encased in rigid and
categorical terms A judge or a lezal system is not snd cannot be an island.
The ideal of indicia’ indevendence is not that = judge should ba isolated,
uhrelated or unconnectéd. It implies an intrinsic quality of the freedom and
disecipline to act in accordance with standards of moral, professional and
institutional conduct. The independence of the judiciary is a part of the
discipline of law and of the ecosystem_nf a constitukional State. The
responsibility of a judZe to cnnéblﬁuhiongL_ang.lggal norms forms the foundation
and the real rationale or judiciai inagependence. T

/,In the Conclusions. of the Inkernational Congress. of Jurists on the Role of

';?ﬁ in-a Frees Sociétyg./ it was noted that the independence of the judiclary
L

mplies freedom {rom interference by the Exacutive or Legislative with the

‘exercise of the judicial functions,. but ‘does not mean that the judge is entitled
to act in an arbitrary manner. llis duty is to interpret-the law and the '
‘fundamerital principles and assumptions that underline’it%}//The duties of a

jurcr and an assessor and those of a lawyer are quite di ferent but their
independence equally implies freedom {rom interference by the Executive or
Lzgislative or even by the judiciary as well as by others in the fearless and
conscientious discharge of their duties in the exercise of their functions. Each
one of them nas an allotted and accepted'role and a body of rules and conventions
to guide him. Jurors and assessors, like judges, are required to be impartial as
well as independent. A& lawyer, however, is not expected to be impartial in the
manner of a judge, juror or assessor, but he has to be free from external
pressures and interference. His duty is to represent his clients and their cases,
and to defend their rights and_legitimate interests, and in the performahée of
that duty, he has to be. independent -in order that litigants may have trust and

tonfidence in lawyevsireprgsenﬁigg thém and lawyers as a-class may have the
capacity to withstand pressure and intepfg;enée..'j' L O B

. “‘The ihdepehdence of @he‘legal;prﬁfeséion often'susﬁains.and Suppprts the
. independence and impartiality of judges, jurors and assessors because the legal

profession has a knoWledgeabie understanding of the operating realities. of the

_administration of justice and their vigilance is.well-advised and meaningful.
" A .lawyer is of course not licensed to .act in any manner he likes but.he is bound
to and is entitled to-do the best he can for his client within the framework of

law and his professional ethics and etiquette. Independence means in a orimary

sensé functional autonomv, accompanied by forms -of accountability desizned to

‘provect, iLnat inaepenu=nce .

——

a_/ Intefnationai Commission of JgriSts,'Roleiof Law in a Free Society,
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VI. -.IN DEFENCE OF Tﬂm,couczsi-dl IMPARTIfLI“Y AND INDEEF uotncw_

In hia Preliminary Repcrt, bh“{upuylﬁL Rapportear had noted .muxu&au thaf

P o

‘“he very concept of indepe ubncnkhadiheen udPulthCu Ceom theoretical, ideolasi.
and empirical standpointc in order to dewensbtrate its limitations. Juei
questioning is based on assumptions and coalluuiung to Llhe eftfect that the julict .

is an elite institution, that it is a part of the power structure of the State,
that law and the judiciary are merely superstructural and have no autoncmy of
their own, and that the courts have generally support ted the status quo and the

. establishment. These assumptions and conclusions should not necessarily be takan

as wholesale attempts to deny or denigrate the concept of impartiality or the -
principle of the independence of the judiciary. Many of these conclusions arize
from vigilant analysis and may help to bring about true.and real independence of
the judiciary. Theoretical constraints, ideological complaints and empirical
conclusions which question the reality of independence give us not only the
counsel of caution but also provide profiles of predilections which in judicial
behaviour have the prOpenSLty and the potentlal to degenerate into partlallty,

) blas, and unw1tt1ng attitudinal lapses of preJudlce.

Studies of political justice a/ and of law and pOlltho in judicial
appointments and the attitudes of. Judges b/, critical surveys and classifications
of judicial  behaviour, and searching probes in the politics of the judiciary € 14
are invaluable and welcome aids to the principles of impartiality and
independence of the judiciary. They establish that the independence of judiciary
is not an absolute concept, that neither fanatical iconoclasm nor blind idolatry
are appropriate, that the judiciary is a part of the established order and has
often to render justice according to law, that judicial independence and
impartiality is not a final finished product of standard specifications, that
there is room for improvement in different directions, and that despite their
limitations, the principles’of - lmpartlallty and 1ndependence are axlomaclc,
essentlal and lndlspensable. ;

.

< Polltlcal justlce ls an expressxon of double meaning. In one sense,;. it means
justice in the polltlcal order or in the body politic.-. It means the assurance’
of equallty and the av01dance of politlcal dlscrlmlnatlon or deprlvatlon. In
another sense, political justice has a peJoratlve connotatlon. It means in that
sense the external and subordinating influence of politics upon justice, or the
dominance of polltlcal or partlsan considerdtions -in the administration of justice
It is often a dubious variety of - Justlce ‘of which instances are.not unknhown to
any legal system. The Dreyfus. case, often regarded as the cause célébre of
"political" justice, was only one of the many lnstances. ~ In fact, the genus of
political justice abounds in a varlety of speCLes,and thelr incidence is
widespread and numerous. :Law and politics are. 1nev1tably and 1nextr1oablj ]
intertwined but "political Justlce" in its dublous sense is not the rule. - Law
often follows politics, although in turn it also controls, regulates and mon1t0“'

a/ See, e.8., Otto Kirchheimer, Political Justlce (The Use of Legal
Procedures for Political Ends), Princeton, 1961, p. 452.

Qj Robert Stevens, Law and Politics (The House of .Lords as a Judicial Body
1800-1976), Weindenfeld and Nicolson, andon, 1979, p. 701.

G/ J.A.G. Griffith, The Politics of the Judiciary.
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politics and politicians. Judges adjudicate political disputes in the light of

the law. Legislative power 1s obviously political in nature.’- In a wider sense,
all .powers are neeessarily political. However, the premises on which legislative,

executive and judicial powers and functions are granted and exercised differentiates

them.

Judicial power is separate and distirct in respect of its premises, technique
and style. The judiciary is generally speaking a distinct organ of every polity,
irrespective of the extent to which the principle of separation of powers is.
accepted in that system. When judges or the judiciary become obsequious pawns
in the game of politics, when they are bereft of independence and impartiality,
and when they are employed to subserve the fiats of the executive or the
legislature irrespective of law, what they administer is political justice. That
would be aniversally regarded as an abuse of law-and a mockery of Jjustice. It
.is well to remember that judges and the judicial process enjoy a reputation for
indepandence and impartiality and for conscientious and courageous application of
law without any- hostility or rancour, ‘and that is vwhy political régimes tend to
rasért:ta Lhem for zuthenticating and legitimizing what they do. '

"Political justice operates.not only. in crude, clear-cut ways but also in
grey areas; but it is impermissible to look askance at every admixture of law
and politics and to eondamn such an admixture as nothing but political Jjustice

in tha pejorative zense. After all, judgss are creatures of the time and the
society in wnich they Live. The judiciary is not immune tc a variety of
influences. Or. . Robscn said that Wpablic policy is nothing more or less than

the expression of certain social sympatnies and antagonisms of judges, certain
ethical idzals which have taken definite form in particular dsecisions, and in that
way become crystallized into stazble doctrines" 2a/. An English judze who has
teen accused of prejudice agalnst trade unions denies the charge and says: "If
you know your history you will know that ia this Tield for 100 years law and
politics have been mixed up together. Politics have influenced the law, and the
‘1aw Has influenced politics. _.Many of the cases that come before the courts
" are fraught with political consequences.’ The very decision of them becomes
the subject of poli;ical_controﬁersy; The columnists comment on them. Pressure
groups press for legislation to overrule them. All this is unavoidable. © But
none of it means that the judges themselves .are political.® B/  The judge tells
nis readers: "If you should look into the cases in which I have taken part, you
will see that sometimes the judgements have been .in favour of trade unionsj and
.-sometimes against them. .In every case I have decided in accordance with the
law as T believe it to be."  No judge can do better. . However; what a judge
believes. to be the law, and 'how he comes to that belief are related to his
training and legal culture, his perscnal,vsbcial_and professional background,
‘his unconscious and subterranean predilections, and his conscious commitment to
ve fair, objective, impartial and independent. ‘To monitor these factors is to
‘be concerned and vigilant about the principles of independence. and impartiality
in action rather than to disclaim the principles. _

_ Long ago,H.J.Leski showed that in the United Kingdom, between 1832 and 1306,
out of 159‘judges-appointedf'80 were Members of the House of Commons at the
time of their nomination and 11l others had been candidates for Parliament; that

-é;/ Robseﬁ,_Justice_and Administrative Law, p. 240 quoted by Slesher,
op.cit., p. 133. e : .

'..'b;/ . The Rtf Hon. Lord Denning, The Closing Chapter, London, 1983, 158.
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of the 80 6) were appolnted by their own party whlle in offlce, ~and 33 of them

had been: elther Attorneys-General or’ Sollc1tors—General a/ As Lasxl put it:
"It is not necessary to suggest that there will be congc1ouu unfalrneso, but
it is, I submit, possible that -such Judgee will, partlcularly in cases' where the

'llberty of the subject is concerned, find themselves unconsc1ously biased through .

over-appreciation or executive difficulty ... Nothing is more disastrous than

that any suspicion of the complete impartiality of the judges should be possible.

. Griffith concedes that today being a member of a political party szems to be
neither a qualification nor a disqualification for appointment. b/ He, however,
shows that in his country, four out of five full time professional judges are
products of public schools and of Oxford or Cambridge o /- He Jjoins issue with
Lord Justice Lawton who claimed generally in his Riddel Lecture, in 1§75, that it
was a common misconception that the judiciary'were drawn from the moneyed classcs
and educated at.leading public schools and at Oxford or Cambridge.

Lord Justlce Lawton clalmed that judges were a microcosm of society d/

":. - The controversy does not negate the value of Jud1c1al lmpartlalLLy and
~independence. It leads us to conclude that it is-desirable to make ah effort to
equalize opportunltles ‘of higher university and professional education and of
recruitment to the Bar and -the bench. = Perhaps a certain element of ‘subjective -
prejudice might always colour the process of adjudication for‘"judges are human
with human prejudices”. e / But a well-trained judiciary is expected to overcome
those prejudices to the maximum extent possible and to provide an open and
credible system which can provide more impartial and independenfr personnel and

- fairer and more equal procedures than any other institution. //gtiffith, however,
adds another dimension to the issue of independence and impartiality. His
thesis is that the principal function of the judiciary is "to support the
institutions of government as established by law" f L_/, that judges are concerned
to preserve and to protect the existing order g/, “that "in both. capitalist and
-communist societies,. the judiciary has naturally served the prevailing political

i and economic forces IL/' The: basic truth of.Griffith's thesis is undenlable.'
:.Judlclal lnstltutlons form a. part of the whole system.

5 .The judlclary is interrelated and 1nterdependant. It draws sustenance from
an. gives sustenance to other institutions. It upholds the law and the law
upholds it... It represents a synthe51s of stability and change. In every =
society, the exlstlng order of law and institutions of government reflects the
prevailing political and economic forces. It cannot be otherwise. At the

samé time it is inherent in the dialectical process of life'and law that the old

_ a:) J.A.G. Griffith, The Politics of the Jud1c1ar1, 1978 p. 20.
b/ ' Ibid., p. 24: |
c./ Ibid., p. 215.
d7/ Ibid., 214.
€%/ . Ibid., p. 215
£./ Ivid., p. 28.
“gaf | Inid., p. 29 AP P I -
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order changes yielding place to the new. The change is brought about by new
perceptions, new alignments, new combinations of political and economic forces,
new dilemmas, new quests, and new definitions of right and justice.  ~ In the

ebb and flow of ideas and institutions, judges and lawyers do not stand still.
They are not mere passive spectators. — They participate in the process and bring
to bear upon it their skills and techniques and their commitment to the ideal

of doing and obtaining justice for all manner of men. '

Judges and lawyers need to be independent to accomplish that mission,
though they would always be limited by the system and its basic outlook. The
judiciary too cannot disown the system of which it is a part but can still be
impartial and independent within the limits imposed by the system. The
fundamental fact remains that no other institution except the judiciary can offer
greater hope or brighter promise for the task of impartial and independent '
adjudication and dispute resolution. ’ :

No matter what judges do or fail to do, controversies dn.thézduestion.of-

.upoliticizatibn“'of the judiciary will always remain because the judiciary does

not function in a vacuum. It-is possible to increase professionalization of

the judiciary and raduce its politicization by changing methods and sources of
recruitment and by placing security of tenure and prospects of promotion beyond
the reach of any patronage by the executive and the legislature. But the modern
judiciary would .still have to decide questions which are political in nature,
have political consequences and which inevitably bring the judges within the
range of political fire. As H.W.R. Wade pointed out "Today no apology is

needed for talking openly about judicial policy. Twenty or 30 years ago judges
questioned aboutb administrative law were prone to say that their function was
merely to give effect to the will of Parliament and that they were not boqcerded

- with policy: In reality they are up to their‘ngcks in policy as they have been '
all through history, -and nothing could- illustrate this more vividly in our.own

fime than the vicissitudes of administratiVe.law."'jg/' When Lord Denning said -

in-a speech in the House of Lords. that if British judges weré given-power to:,

overthrow Acts of Parliament, they would become politicized ard referred-to. the

"somewhat forbidding examples of the constitutions of the United States of America’

and India in respect of conflicts .which arise in those countries from time to
time between the judges and the legislaturep > Coe :

. _LoFd Hailsham replied to thosémwﬁb opposed. powers of judicial review to-:'
invalidate. Parliamentary legislation in words which are as telling as they are

* .graphic: "They are under the curious illusion that the judges are not already-

in politics. Lord Diplock, as one of .the authprs'of the Anisminic decision,
practically abolished an Act of Parliament about the Foreign Compensation

Commission. What about Gouriet?. ... What about. the Laker dispute? How about

the Tameside education dispute? What about the decision in validating o
Mr. Roy Jenkins'! policy on wireless licences? How about the various decisions

. of this House and the Court of Appeal on the Race Relations Act? ° And what

about their recent decisions on the trade union legislation? ... If they (the
judges) assume jurisdiction they are in politics; if they decline jurisdiction
they are in politics. All they can hope to be is impartial ...." 3/

.

. &/ H.W.R. Vade, Constitutional Fundamentals (The Hamlyn Léctures), 1980, °
pp. 61-62. e o . T T e .

go;/ Ibid., pp. 76-T7-
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.onstitutions of all hues and -colours either explicitly declare or
implicitly recognize the principle of the independence of the judiciary. ' Their .
methods of securing the principle of independence may vary, in matters of
detail, their modalities may sometimes run counter to the principle; but the
object of the independence of the judiciary is, as it were, a part of the
universal refrain of the anthem common to all constitutional documents. ' The
principle grew by historical evolution, became a catalyst in the dialectics of
power and its control, and is today as ubiquitous as law itself as is evident
from a contemporary survey of constitutions. What emerges from this is not
merely a compilation of a quantitative consensus on the principles of the
impartiality and independence of the. judiciary, inclusively referred to as
independence. #There is in fact a coherent world profile of judicial '

- independence and it is not merely a matter of ritual verbiage. Many

constitutions of modern'States not only ‘contain declarations on the independence
of the judiciary but also embody specific machinery provisions to safeguard that

.independerice.. Most others postulate the independence of the judiciary as an

implicit condition. These declarations and implicit premises on the .
independence of the judiciary constitute an irrefutable sheet-anchor argument

for the conclusion that there exists a world-wide agreement on he principle of
independence. ' That argument has a qualitative significancerjféﬁ is true that
there are diversities of institutions and a-wide variation in the actual
situation in respect of the independence of the judiciary, but that does not
detract from the fact that there is virtually a global chorus of homage to that
principle. To interpret the significance of that homage as mere constitutional
cosmetics or hypocrisy is to miss the point that a constitutional declaration

is not always a. description of the existing situation but is also an articulation

_ of_an_aspiration and a mandate that constitutions and laws are meant to perform

the function of standard-setting,. and: that an occasional lapse or even repeated

" transgressigp of an dccepted standardimpliedly:affirm thé standard in’ ..

_bﬁinciplen"A-fall'from'ah*acceptéd-community'standard may ‘have its reasons and
-explanations but it .doés not necessarily become the rule. There are many States °

- in which the norm is enshrined in .their constitutional documents and there are
. provisions-of an institutional framework téo secure its observance, but the

judiciary in.those States is not what it should be. Can it be said that the

“norm is not real'pecause the actuality: is not what the norm mandated? The
living constitution is always'a mix of the ideal and the actual and both are a

. part of an inter-acting reality. It would be sheer cynicism to condemn a
_constitutional document as a mere fagade which cloaks political reality.  On the
“other hand, a blind formal approach. to the letter of the law without an '

understanding of the context in which itfoperateé and the perversions which

erode iti operationally, may lead to an effeteress or naive complacency. For the -
purpose’ of  formulating standards, the accepted norms should be the primary

basis; the de facto lapse or a wholesale collapse of the system carn only provide

_hotes of caution and gignal the need for vigilance so that curative measures are .

taken and the appropriate lessons are learnt 'in the formulation and

,_implementation of standards. . The country profiles, which will be summarized in

an<addendum-to this report, underline ‘the analcogous rationale and a large

~ “measure of the common denomination of basic standards, norms and modalities in
- different constitutional documents. '
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- A survey of the constitutions -of tlie world shows that the judicial function
is-universally recognized as distinct and_geparateiinlthe;sYstem of government.
Judiciary is also describeéed in some constitutional. systems .as a separate and
equal branch or as a co-ordinate and ce=-équal organ of the government. The
Constitution of the United States of America speaks of the judicial power being
vested in the Supreme Court and in such inferior courts as the Congress may
ordain and establish. In the 1958 Constitution of France, the judiciary isv®?
described as an authority and not as a power (art.64). Both in the United States
of America and France, the principle of. separation of powers was a part of the
intellectual faith of their respective revolutions. :

PSS

>27:. The principle of separation of powers has particular relevance to the
principle of independence of the judiciary. It has had different historical
antecedents and manifestations in. different countries. The French Revolution
proclaimed the ideal of strict separation of powers and compelled the thre
judiciaire to refrain from encroaching upon or interfering with legislative and-
administrative action. &/ The Americans adopted 'the doctrine in the form of.
checks and balances and raised it to the status of fundamental constitutional -
principle, making the judiciary the umpire of the constitutional process. .The
edifice of an extensive judicial review system has been builtAupon,the fouhdation
of separation of powers in the United States of America. Xy : Co

Pl

[N aixd

107, Historically, separation of pbwers became necessary to the independence of
the judiciary because that was the way the functional integrity of the judicial
function could be maintained. In due course, the two concepts of separation of
powers and independence of the judiciary became allies in the new
constitutionalism of limitation of government by law‘ij and protection of ecivil
and political rightst,/ﬁs Alexander‘Hamilton said long ago: "...the complete
independence of the courts of justice is peculiarly essential in a limited
constitution ... without this all the reservations of particular rights or
privileges would amount to nothing." Chief Justice Marshall pressed the doctrine
of separation of powers into service for laying the foundation for judicial
_ review and claimed that it was the province and duty -of. the judicial .department’
to.say what the law -is, particularly if law be in opposition to ‘the - S, = w
Constitution. d/ ’ S .

«*;. Strict séparation of powers or extensive judicial review are not, however, .
an invariable inseparable condition of the principle of judicial indépendence.

SeparatiOn'of powers is found in many countries in sharply drawn demarcations of -

power in a classic Montesquieusque form; e/ in.many others it is found in a
restricped form. In the latter there are_mutual checks and balances. There is
a separation of the executive, legislative and judicial powers, but the:

a./ . See, e.g. Sir Otto Kéhn-Freund, "Common Law and CiQii Law:-'Imagiﬁary
and Real Obstacles to Assimilation", in New Perspectives, pp. 137-159.--.

b./ See M. Shapiro, Law and Politics in the Supreme Court.

c/ See generally, H. McIlwain, Constitutionalish, Ancient and Moderh, 1947.

d/ Marbury v. Madison (1803) LCr. 137.

e /- See 1'Esprit. des Loix, VI, 6, extracted and quoted in Vile,
Constitutionalism and Separation of Powers (1967),
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" “executive and the legislature are -intertwined as in the case of Gréat Britain,

Which_Montesquieu took as his model for his thesis, though perhaps somewhat
mistakenly. The judicial function is, however, distinct as well as separate in
'almoSt all the constitutions of the world and .the judiciary is meant to exercise
functional independence in the task of judging. Many constitutions show that in
principle the judiciary is independent and subject only to the law. The doctrine
of separation of powers in relation to the principle of tne independence of the

judiciary postulates broadly: (a) a degree of professionalism in the judicial
functions; (b) the insulation of the judiciary in respect of appeintment,
promotion, posting, transfer, removal, emoluments and other conditions of work
and service from external and extraneous influence of the legislature and the
ekecutive; {c¢) the recognition of the autonomy of judicial administration and
norms of nori-interférence by thé legislature and the executive in the role
aséigned and entrusted to the judiciaryy (d) accountability of the Jjudiciary

* tempered by the principle of the indepéndence'of the judiciary.

“Judicial and legal p"ofessionalism have contributed substantially to-the
prificiple of the independence of” the judiciary. . The ‘complexity of law and the
difficult task of interpreting, applying or declaring the law have created a
distinctive educational curriculum and intellectual discipline. The judiciary
as a class has come to acquire a distinctive professional ethos and culture, to
which the entrants to the judiciary pledge their allegiance. The honour and the
dignity of the judicial office and the sanctity of the judicial function
reflected in the judicial oath become articles of faith for the members of
judiciary. Professionalism sustains A sznse of community and continuity and
fost-rs a value system commicced to integrity and excellence. Legal education
plays an 1mporoanc parc in e procsss of mrtttation.  Selection of individuals
on the basis of their competence, and integrity emphasizes the professional
dimensioa. "The appointment of a judge and his sense of belonging to the
.institution of judiciary.united by a common, professional creed .completes the . .
process of acculturation-in the -ethics ofrihdépeQdénce, ‘Indeed lay judges and
magistrates are also assimilated to the ethics ‘of ‘the professional judiciary.
There are different .methods of recruitment to the judiciary in different

'_couutries.;fﬁfoadly speaking, there are four models of judicial appointments:

(a) appointments by direct selectiaﬁ_(iﬂter alia, by means of competitive

ekamiuations) and promotions from the cadre -of career judiciary; (b) appointments
" from the legal profession; (c) an admixture of (a) and (b); (d) elections. -

Each method has its strong points and shortcomings. A system of elections puts

a premium qn,democrgtic'and periodic accountability but-suffers from insecurity
~and uncertainty of tenure.. A judiciary constituted by public examinations tends

to be cast in.the mould of a civil service aloof from the community of lawyers

znd without the outlook of an independent profession. A judiciary drawn

exclusively. from the practising Bar tends to be more accountable to the Bar than

©any other segment of -the society, although it does help to ensure their

(judges') independence of mind. 4./ Tnese different methods and models are
mostly a product of history and habits of mind and cannot easily be replaced.
Tﬁéfﬁagizﬂggzhciple which meets with universal approval is that candidates
chosen for Judiciatorfice snall be individuals of integrity, ability and_saund
legal trdining. 1o the case of lay judges and magistrates, -however, legal
qualirTcations are not required, although a course of instruction can be of

L&l -Seé.Niall~MacDermopj Safeguarding the Independence of Judges and
“Lawyers, I.C.J. April; 1980 (unpublished paper). - '
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great value for. bhem. It-is axi omallr Ihar Juer ehonl b appattited e
elected on relsvant, proper -and. intrinsic «uuleﬂvﬂllona. CHapobidm, Covoerdtiam
and partisanship.and ignoring profc"°1onﬂl uerx* in the mabier of mall
judicial appointménts would undermire the pr01=3510na; eithos a:d morale’ of the
judiciary. By the same tolien, d‘au?]ﬂ'nJllOU on Lhe g"OAHd" of race, colour,
sex, language, religiod; polikical or other opinkinu, naticual or social crifin.
property, birth or status creates inbuilt imbalancez in the compositioun ol the
judiciary and makes it unfit as an independeut and impartial instrument of
justice. Indeed, in many countries, it is necessary to go oue step farther.
Years of past prejudice and discrimitation should be overcome by a conscious
effort to correct the imbalances in the composition of the judiciary by
broadening access thereto for all sections of the society. The judiciary shouid
reflect the society in all its aspects so far as practicable without lesing itz
identity and preofessional character. It camnnot perhaps be a micrococm of the
society in a full sense but it should be and should not appear te bz aligned
exclusively to any particular linguistic, geographical, religious, etfhnic or
ideological group. -Even in one party States,. the judiciary should reflzcl
different regiouns, bnckground and identities. The judiciary is 3 human
institution and its composltlon and eomplexlon is-a fachkor ol crucial dmpovrbance.
A measure of representative diversity is conducive not only to social ima ge and
credibility of the ‘judiciary but also to its real 1ndepeqdence and impartiality.
An affirmative approach in moderation, particularly in favdur of those who may
have been excluded in the past also helps to greater equality in the
administration of Jjustice.

R

Another aspect which has a direct bearing on the independence of th
Jjudiciary relates to the authority which exercises the power of app01ntlug
Jjudges. There are some countries where judges are co-opted and appeointed by or
in effective "consultation" with the judiciary itself or by judicial service
commissions which consist wholly or predominantly of judges and members of the
legal profession. In such cases'there is & minimum of oubtside interference. In
most countries, however,_appoinpmenbs_are made by the executive .or the
legislature; after some consultation'with the: judiciary and'sometlmes
additionally with.the 1egal professlou.; o' some countries such as’ India,
recruitmeént to and.prometions within: the Jud1c1ery below the High Courts fall Lu
the domain of the High Courts, appointments to the . High' .Courts and the Supreme
Court are made on .judicial advice and in consulratlon with thﬂf Justices, and.
the appointment Lo the office of Chief Justlce owdlnarlly go by seniovity;

The system is so modelled as to maximize judicial autonomy and non-interference;
in practice, however, the executive does have a large say without always being
able to have its way.. The commonly accepted prihciple which emerges on a
world-wide basis is that the executive or the legislature may participats in
making judicial appointments but there.s should always be an.element of :
consultation with and deference 'to the Judlclary and only those with th
necessary professional qualifications and attributes of "integrity,. ab-lltf and
independence should be appointed. - Tnese personal qualities constitute the most
durable safeguard of judfCial independence. - Institutionally, it is also
necessary to ensure that-once a Judlcial appoxutment is made, .the judge should
not remain under the SupePVlSOFy control of ‘the: ehecutlve or Lhe Legls1e*u 8 in'
the discharge of his Jud1c1al functions. : ) :

‘.. The case of lay judges macistrates' and justices of peace, elected or
appointed, stands on a footing which is necessarlly different from that ol the
professional career judges or lawyers who are elevated to- the judiciary. -No ~
legal quallflcatlons are necessary ‘for : such lay. Judges maglstrates and Justlces
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of beade who make a significant contribution to the administration of juétice."

" - Non-lawyers and .assessors also play an important role in administrative triburals
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and courts of specialized jurisdictions. These lay judges are a part of the
-judiciary -and belong to its hierarchy, ethics and discipline. They discharge a
quantitatively substantial burden of adjudication and are controlled by the
judiciary. There is considerable debate on the pros and cons of the lay
magistracy but there is no doubt or dispute that the lay magistracy should be
given proper professional orientation, instruction and initiation. As laymen,
they bring to bear upon their work a non-technical common sense approach to the
administration of justice, but in doing so they require the same ethics of
integrity and independence which are essential for a judge. They are not and
need not be lawyers but they are nevertheless judges and have to decide
according to the relevant evidence and the applicable law.

fmong the non-conventionazl approaches both in respect of adjudication and
répxescntauiox, India provides another example of local village justice systems,
the history of which goes back several thousand years ago to the Vedas. . Similar
ifstitutions flourished in other ancient civilizations. Traditionally, they were
cmanned by elders and by wise and-learned members who functioned more as judges
than as legislators. After the adveut of independence, there has been a revival,
thoush somcwhat half-hearted, of the traditional institution of Nyaya Panchavat
for tie dispensation of justice and amicable resolution of disputes ab the
village level. Tn a limited way, the kyaya Panchayats have proved their utility
ny reducing the level of litigatien, diminishing the worl: of regular courts and
inculcating an atmosphere of peace and harmony in the rural population. The
principle of impartizlity and independence of the lay judges of fthe Nyaya
Panchavats are not statutorily recognized and protected, but these principles are
also fully respected by transferring cases to regular courts whensver there
arises any apprehension or complaint. .By and large, HNyaya Panchayats succeeded
in commanding the faith and confidence of the disputants and the lay judges who
_served as members-of these bodies maintained théir 1mparL1allty and, 1nue5r1ty.
A study showed that dlsputanto in. about 90 ‘per. ceht "of the cases in ‘the dlstrlct
which' was ‘studied were satlsfled with the adjudication of: the Vvaya Panchayats.
and in more than 50 per cent of the remaining 10 per cent in which parties . B
sougnt revision, the judgements of the Nyaya Panchayats were upheld. The
criticism that the Nyaya Panchayats had become tools in the hands of rich and
lnfluentla1 persions was not substantiated. a/ Another study with which the
author of .this report was associated showed “that the system of consensual )
people's justice in periodic assembly of the people living in a tribal area guided
by a Gandhizn social worker was quiteé effective in the settlement of disputes,
‘thus avoiding a recourse to formal and time-consuming legal proceedings in
regular courts. [/ Grassroots justice through local and informal fora of
ad judication and dispute resolution, particularly in the rural communities of the
third world countries, for small local claims and disputes, both civil and
~eriminzl, ‘have unique significance. " They have the advantage of saving time and
expense. and avoiding the aptificés of the rformal legal system. These advantages
should:be viewed not with elitist c®ndescension, but in a positive spirit and
with respect for the basic goodness of the common people and their ability to

a/ ¢e generally, Dr. R. kubh&Wdha Working of HNyava Panchavgt in India
(A case srudy of Varanasi District, ICPS. 1977, and foreword to the book by
Dr. .L.M. Singhvi).

~-b/:"From Takrar to. Karar (From Dispute to Settlement). ' A Study by
Dr. Upendra-.Bakshi. - ' '
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are-called. upon ‘£o."perform. the judicial functlons may uelthcr havc much-
educatlon nor .enough tralnlng, and they may be prone to be suﬂyec by curvon'

local 30551p or sentlment or- other lnfluences.

113.2At_the sameAtime;_it'should not be forgotten that many of these lay judgzes

~are deeply moved by their fraditional ethical value system and regard the

function of Jjudging as "divine" and its duties inviolable. There is need to '
inculcate and reinforce in them the principles of impartiality and independence
and to impart a basic course of training to them so that they may be fully
socialized within the judicial system.

As a consequence of their professional identity and .functional independence,
members of the judiciary enjoy freedom of belief, thought, speech, expression,
association, assembly and movement. These. freedoms are.guarantees of. basic
human rights ‘and every individual is entitled to them as facets of human dignity.
Judges are entitled to-these freedoms not only as individuals but also as judges
becausé these freedoms are.essential to, or useful in, the task of judging which
necessarily’ involves: (a) the freedom to think, con51der study, analyse, and
believe (theé freedom of thought and belief); (b) the freedom to speak, express
and pronounce (the freedom of speech and expression); (c) the freedom to aid and
assist in the effective enjoyment of the Treedom of thought and belief and the
freedom of speech and expression as well as to improve professional knowledge,
skill and abilities, to represent and defend individual and collective interests
and to protect and promote the principle of judicial independence from erosion,
encroachment, or neglect (the freedom of association, the freedom of assembly,
and the freedom of movement)

5 Throughout the world these freedoms are declared as fundamental. Most
constitutions enshrine these freedoms as basic guarantees in express terms to all
citizens generally. Nor is there any denial in any constitution of these
freedoms to judges in absolute -or specific. terms. Freedom is however always

.relative and is subJect to reasonable. social regulatlon control .and llmltatlon..xr
.-In-the- case “of. Judges, llmltatlons on. those freedoms' arise from the ‘nature of" )

their’ functlons and the status, dlgnlty and honour of thelr offlce.

The degree of Jud1c1al freedom of speech and expres51on and the extent of
chelr freedom of assembly, assoc1atlon and :movement are subJecL to reasonable
restrictions which are conditioned by traditions, social and cultural attitudes
and polltlcal oqganlzatlon. a/ There is obv1ously a considerable gap in these
matters .between, for example, a country where judges-do not. exercise their
votlng ‘rights and a country where judges. ‘contest popular ‘electiors for their
judicial office. In many. countries the. freedom of association of the members of
the Jud1c1ary does extend to active: membershlp of - polltlcal bodies and political
activity except in so far ‘as there may be incompatibility or a conflict of ’

‘interest. In Switzerland, as in many other-countries, membership of a political

party is frequently a'condition of continuing in office: During the formulation
of the West .German Judges' Law in the -late 1950s, the. Canadian model of

'non-votlng Judges was expressly ‘rejected,. -and - proposed prohlbltlons recardlnv“i

polltlcal act1v1ty beyond votlng and party membershlp vere not adopted In many

al ISee generally,’c,_Mancini, Politics and the Judges - The Europeaun
Perspective, (1X980) 43 M.L.R.1l. .See.also H.-Patrick Glenn, -Limitations. on

Judicial Freedom of speech in. West :Germany-: and Swltzerland (1985}34 Internatlonal
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countrles Judges ‘have their trade unions and even rights of collective
bdrgalnlnw.whereas in others trade union activity by judges would be regarded as
a fall from the grace of judicial offlce. It is not pOSSlble to enact a universal
international principle permitting or proscrlblng judicial .participation in trade
union activity. On the other hand, a reasonable measure of the freedom of
association guaranteed by international norms and conventions cannot be denied to
judges. It is universally accepted that judges may enjoy the freedoms discussed
above, but subject to the overriding consideration that judges shall always
conduct themselves in such a manner as to preserve the dignity of their office
and their individual as well as institutional impartiality and independence. As
a minimum standard, there is no objection to judges having the freedom to form
and .joining (or not to join) associations of judges to improve their professional
knowledge, skill and abilities and to take collective action to protect their

. judicial indepéndence.

e

Judicial freedom of speech and expression is also subject to similar
limitations. The overrldlng prlnc1ple is that judges should always conduct
themselves in such a manner as to preserve the dignity of their office and their
individual as well as institutional impartiality and independence. What is.
becoming for a judge to say, whether it detracts from the dignity of judicial
office or its independence are essentially matters of attitude and usage. In a
recent decision, the Swiss Federal Court held, in 1982, that the judicial
freedom of speech does not permit a judge to enter into polltlcal controversy .in
relation to concrete events (konkreten vorkommnissen). 2:/ The West German
Federal Constitutional Court rendered a decision in 1983 1./ holding that
judicial freedom of speech is guaranteed only to the extent that its exercise is
not incompatible with the obligation of restraint inherent in judicial office as
understood by traditional principles. The West German decision resulted from the
signing by a Lower Saxony Civil Court judge of a petition published in a .
newspaper -in support of a teacher who had been dismissed for polltlcal act1v1t1es-

", and whose case for. relnstatement was pendlng before a- 1abour appeal court. The j;i
Suiss dec1510n ‘arose from the act1v1t1es of a ‘local elected Zurich Judge who . - .
- participated in the distribution of polltlcal tracts ¢alling for the suspension a

of certain legal proceedings involving a large number of young people. These
two -instances help to highlight the limits upon judicial freedom of speech and

'expre551on in two situations in two European countries. It may be noted .that

continental judges have generally exercised greater individual’ polltlcal freedom
than their common law counterparts, so that such limits will go farther in-common
law jurisdictions where the Shakespearean counsel is often more apposite: "Give
every man thine ear, but few thy voice". /Those few should be the brethren of
the judges.with whom of course there must be candid and honest communication and -

~. deliberation and the secrecy of -those deliberations of the conference of judges’

mist always be scrupulously preserved. WYoodrow Wilson sketched in 1908 a

vignette of judicial reticence and its rationale in words which represent the
esséntial principle: "The most reticent men in Washington are the members of the
Supreme Court of the United States. It would of course be a great bﬁeach on the
part of any member of that Court to discuss any question invelved in a pending
case which the Court was considering or was about to consider; but his obligation .
of reticence goes much further than that. Almost any piece of public policy that

@/ See Glenn, supra.
. B/ Ibid. o
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';touéhés the.iﬁdividuai;:fhough it be_he@é}‘directiY, méy‘éooher_ehiléteb Coméf _
- . before "the “Supreme Court. Every member of the Court, therefore, . feels bound v
. keep his opinions upon- such matters to himself™. &/ ' : "

. .Among .the traditional safeguards of judicial ingependence, the most RRERE- 5 e
is that of security of tenure. It  means that a judge has a guaranteed right, Lz
reach the mandatory age of retirement or until the expiry of his term of offi--
and may not be removed except far incapacity or proved misbehaviour. It al=zo
means that the term of office, emoluments and other conditions of service of
judges (such as, e.g. age of retirement), shall not be altered to their detrimant.
This is an elementary safeguard and is found in most legal systems. When thic
elementary safeguard is destroyed and judges are put on the sufferance of tha
executive or military Governments, the independence of the judiciary is the f{irat

Yictim.

" The principle of security oﬁ.tenure may appear to be an elementary safeguard
of " judicial independénce in .the world today, but it is well to remember that. it

. took many historic struggles to establish it on a firm footing as the most
fundamental of all the safeguards. An illustrative reference to British history

would ‘be instructive.

_ . In the sixteenth and seventeenth centuries, the judiciary in England and
Scotland was substantially a part of the royal establishment, though the judicial
functions were exercised essentially by judges or on their advice. Judges held
of fice at the King's or Queen's pleasure and could be removed unceremoniously and
without cause. They could also be suspended. The King ‘sometimes merely forbads
them to sit in court. In the landmark case of Commendams, Sir Edward Coke,

Chief Justice and his companion judges were not prepared to accept the royal
direction not to proceed to judgement until they had conferred with the King,
whepbeupon they were summoned before King James I and all the judges, except

" Coke, were cogrced_tO‘cdmplylllln certain cases, the King would consult the
~“judges -in advance on the legality of a-particular.act’ and thé judges would then

hear and decide the 'same matter, .though ;Hey'might;Have‘rénderédfap extrajudicial
opinion earlier. Judges received their salaries_from’tbe King out of royal
revenue and at-the discretion of the King. Their promotion was erntirely at the

" pleasure of the Crown. - They could also be transferred from one judicial office

‘to another as was Sir Edward Coke from the office of Chief Justice of the

" Common Pleas to that of the Chief Justice of the King's Bench in 1613. But the

principle of the independence of the judiciary, independent of the favours and
the -anger of the Crown; was taking hold’of the public mind and was beginning to

. assume the status of a moral norm.

*+.’"In the struggle between the King and Parliament, -judges became targets and
‘victims but in thé long run the judiciary benefited from that struggle. As
judges were under the royal thumb, they incurred parliamentary odium and their
activities were labelled by the -Commons as "illegal", "contrary. to fundamental
law", and “¢orrupt"., The Chief Justice of the King's Bench was impeached in
1680 by the House-of Commons for having "graitorously and wickedly endeavoured

& WOOQrgw“Wilson,_Constitutional Government in the United States, 1903,
pp.122-123, Joe & T ' ' '
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.countries, a Mlnlster of. Justlce is the Attorney-General and performs several.-
quasi-judicial functions. . In most- countrles the burden of advocating the p01nt

of view of the judiciary before the executive and the legislature in various
matters and of securing budgetary allocations and appropriations falls on the
Minister of Justice. . As a bridge between the judiciary, the legislature.and the
executive, the Minister of Justice are in a vantage position to defend and
strengthen the security of judicial tenures and the independence of the judiciary.

Security of judicial tenure during good behaviour is expressed in
constitutional terms by insulating the judiciary from executive interference.
Judges are not irremovable in any system but removal procedures in respect of
Jjudges are specially designed to ensure that they may not be removed except for
incapacity or misbehaviour, that they may be removed only by the legislature or by
the judiciary itself or by a special authority and by a special procedure meant

* to safeguard the security of tenure and the rights of the judge concerned. In .

England and many other countries Parliament has the power of removal by means

of an address to the head of the State in resnect of judges serving in the higher
judiciary but the power is rarely used. Since the Act of Settlement (1700) the
power has been used only once in England in 1830. 5

In Scotland, judges hold offiee—'ad vitam aut culpam which makes them
irremovable except on the ground of culpable conduct. In many countries there is
a system of impeachment of judges. It has been suggested that theoretically it
is possible for a judge to be dismissed or impeached not only for misconduct but
for any other reason which might induce the legislature to pass the requisite
address &, or to impeach the judge. Happily, this has not been so. The
leﬂlblatureo have generally shown due respect to the judiciary and a large measure
of self-restraint. Other procedures for the removal of judges of the higher
judiciary are also deferential to the principle of security of tenure, but judges
of inferior rank-at .the lower rungs of the judiciary might be said to receive a

. lezser degree of protectien’in certain jurisdictions. They are. dealt however with

gane allj by the judiciary itself or by bodies' composed predomlnantly of Judges. )
The. Ombudsman, * the Conplalnts Tribunals, the Jud1c1al Comm1351on and SLmllar other
bodies 'in. dlfferent countries which play an 1mportant ‘part in ‘such- proceedlngs

are trustvworthy for gudlcial accountablllty -and da not undermlne the securlty

Judlclal tenures unreasonably.

. The concern for the independence of the judiciary léd to provisions of llfe
tenures lor judges in certain constitutional systems. - Most modern constltut’ons,_

" however, lay down a mandatory age of retirement. There: lS much to be - said for a

conSultutlonally fixed mandatory age of retirement. In some’ countrles the senlllty

“of Judaes who enjoy a life term poses a delicate and dlfflcult problem. .4 Jjudge

who cannot péerform the functions of his office-in a satisfactory manner cannot’

" inspire-confidence. Senility in a judge detracts from the dignity of judicial

affice; a senile judge can neither be judicial nor independent. .A mandatory

age of retirement operates uniformly and avoids invidious individual dlstlnCtlons
It makes way for younger judges in the fullness of their maturity and vigour and
strikes a balance between security of tenure and the efficiency of Jjudicial
functioning. In 1959 the United Kingdom changed the 11fe tenure of lall nedly G

a ./ 3
Administrati

2e E.O0.S. Wiade and G. Godfrey rnillips, Lonstltutlonal and -
ive Law, Ninth edition_(oy_& . Bradley) P 316 o




'appointed*judgés in the higher judiciary to com)ulsOty retirement at the age of 7.
Mast written co*‘lstltutlop0 nrayide for oo mandabory rebleonent age whicl warion
‘from country to country and from one Frade or rank to another w1th1n tha same
country.  Thus in India, Supreme Court judges retire at 65, High Court judges at °
and District judges and judges below that rank at 53. In England the age of
retirement for magistrates is 70 years; for circuit judges 72 years; and for
judges of the Supreme Court 75 years. A reasonable age of retirement providing for
a reasonable span of service and an adequate pension are aspects of security of
tenure in an extended sense.

.- A proper age of retirement depends on life expectancy, emplcyment opportunities
for the younger candidates at the junior levels of the judiciary and the age of
retirement  in public employment generally. Adequacy of pension also depends on
'31mllar factors. In principle, judicial tenure age of retirement, salaries,
other perquisites of office and pension deserve partlcularly favourable attention
and should be. approprlate to the status, dlgnlty and responslbllltles of judicial
offlce. .

Owing to rapid and constant inflatlon, and the consequent erosion of the value
of money, it is not sufficient merely to adhere to the old constitutional formula
that judicial emoluments shall not be reduced or altered to the detriment of
judges.” What is necessary is to provide an independent machinery and a fair
formula to ensure that judicial emoluments and pensions are effectively augmented
to neutralize inflation and thus free judges from financial anxieties.

Ae.\l -o;t;\

In some hhéﬁdf countries, the problem is one of extreme inadequacy of
judicial emoluments and pensions. The principle that there should be'adegquate
salaries and pensions for judges, commensurate with the status, dignity and
Irespon31b111ty of their office and that Judicial salaries and pen51ons should be
regularly linked and fully adJusted to price increases .is lncontrovertlble. To
impIemént that pr1n01ple is diffieult where a paucity. of resources, economic
under—development or splralllng inflation do not permit publlc services to be.
adequately compensated " Judges in some of these countries’ are compensated as
civil servants ‘but ‘not as adequately as they should be. Judges tend to compare
their emoluments with the earnings of 'successful lawyers in private practice
rather than with other civil servants or other profe331onals in government service,
and by that standard they are rather ill-paid. "It is noteworthy that in some
countries the more successful lawyers are not willing to accept judicial'ofﬂicé.

- . Although there .is a strong case for the immediate improvement of salaries
and_bensions of  judges to.safeguard and strengthen their integrity and

independence, the problem is-far from simple. There is also a strong justification

for certain perquisites like housing for judges in certain jurisdictions where

it 'is extremely expensive and difficult to rent living accommodation.

The appointmert of part-time judges, ad hoc' judges, temporary and probationary
judges' (with probationary periods following their initial recruitment or
appointment, particularly where the powérs of appointment and confirmation are
exercised by the judiciary itself), justices of the peace and lay magistﬁatés is
.-wide-spread throughout the world. Obviously it cannot be.changed overniznt or
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it is a universally accepted principle that the assignment of a judge to a
post within the system of judicial administration or within a particular court to
unich he is appointed or th assignment of cases to a judge or the composition of
vencnes and preparation of cause lists are internal administrative functions which
have to ba carried out by the judiciary itself. In some systems these functions
are the prerogative of the presiding judge; in others they may be carried out in
1 collegiate manner and by a process of consultation or delegation among the judges

concerned. In no case howsver can any. outside intervention -be countenanced nor
can litigants or thelr lawyers be allowed to choose a particular Judge. It cannot
b2 overemphasized that the posting of judges and assignment of cases should be
insulated from outside interference and motlvated malpractlces for the sake of .
the principles of 1mp=rt1allty and 1ndependence. "It is also important that
promotions within the judiciary should be based on_ an objective assessment of the
judge's integrity, independence, professional competence, experience, humanity
and commitment to uphold the rule of law. Judicial promotions on the basis of
extraneous considerations are a species of reprehensible nepotism and have a
tendency to corrupt and demoralize the judiciary. The enemy is not merely
svecutive interference. A more dangerous enemy is the lack of objectivity among
judges and their subjective proclivities and questionable personal preferences.
fundamental to the working of the system are the professional integrity and
objectivity of the judges who are called upon to recruit and promote judges or
advise or concur in the matter of JudlClal postings, promotlons and transfers.

Another problem which has. a bearlng on .the prlnc’ple of 1ndependence arlses"__
from the transfer.of judges u1thout tnelr _consent in certaln Jurlsdlctlons. In”
many countries, the transfer: of ‘judges is a routlne mattér as a part of the career.
of Judlcxal offlcers. ‘Except where -the transfer of judges is'a part of a system
of regular rotation, the transfer-of a Judge without his consent may be’ punitive

in motive or effect, and such tr ansfers have 'a tendéncy" to lnterfere with JudlClal
dignity and independence. 1In India where there were several rounds of
constitutional litigation relating to the transfer of certain High .Court -judges,
the Suprc1e Court has laid down that Judges may “be trancferred without their
zonsent ‘as a part of a-.policy of natlonal lntecratlon or for other valid and )
reasonable policy considerations but that any punitive t“ansferls impermissible. a /
It folleows that an individual judge should not.withhold his consent -to transfer
unreascnably if the proposed transfer is not improperly motivated, in which case
it should be open to the judge to challenge the transfer. There.are certain
sssignments which require judicial skills-and the reputation of Jud1c1al ;
gbjectivity and independence. In many countries judges are called upon to inquire
into matters of piblic importance.. - in. prlnClple these a551gnm=nts may not
necessarily conflicst with the. concept. of lndependence so long as they are made

/ith the concurrence of the Jud1c1ary and the consonu of the Judge concernead, but

&/ See, e.g., the Indian Supreme Court Judgement in S P Gupta V. PreSLdenu'
dia and Othura reported in A.I.R- 1982 Supreme Court 149 L =

f India




" the rules of practlce and procedure.' As country profiles in this- chapter, show,
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there are obv1ous rlskb ar151ng out of judicial 1nvolvonen. in pelitical -
controversies. The executive may sometimes employ the device of appointing a .-
Judge to make an inquiry for its cwn party for political reasons ot in order bo

“L

obtain judicial legitimation of an eszentially political deciszion op rolicy.

. There are inherent dangero in asking judges to Plrt’C’DdL@ in execukive
policy making or to manage or administer policies, programues or schemes under :
the executive or on its behalf. - i
. Advisory opinions are rendered by ccurts in mwany ccanstitutional systems. picH

is one of the most important aspects of the jurisdiction of the International Coun
of Justice. g/ _Advisory. jurisdiction has no doubtt many uses, particularly in '
international affairs. IL provides valuable and authoritative judiecial guidance i
at a critical Juncture defuses and resolves controvar31ea before they becoms
intractable, and helps to avoid confrontations between different organs of
‘government. Advisory jurisdictionhas the- disadvantage of involving the' judiciary
in a legitimating function in controversial issues at a hypothetical stage prior
to adjudication and thereby pre-empting the independent exercise of judical power
at the proper stage of an actual dispute. If an advisory opinion is merely
advisory, it can be ignored with impunity, undermining the dignity of the Judicia
If it has any binding effect, the judiciary itself is bound and estopped from
determining the actual dispute judicially in a manner different from the opinion
given in a hypothetical reference. If the judiciary is to avoid being used by ]
the executive or the legislative, the courts should be able to decline jurisdictic
in matters which are not of a judicial nature. 1In a leading case, the Supreme
Court of India held with reference to its advisory jurisdiction under article 143 |
that the Supreme Court was entitled to return the reference by pOJ.ntlnb out the
impediments in answering it. b/ {
_‘f_. An 1mportant practlcal agpect of gud1c1a1 independence relateo to the control!
of the courts- over. their staff,: the preparatxon of their budget and the making of

“courts- in dlfferent countrles have- varying degrees of autonomy in respect of thesm
subjects. In. thls connectlon, the Canadian report by (the then) Chief Justice [
Jules Deschenes of the Supreme Court of Quebec, "Masters in Their Own House", is |
of representatlve relevance for ‘the present study._ The report calls for moving
beyond’ fundamental traditional 1ndependence of the judiciary ensured by the -
security of tenure of judges and for: obtaining a progressive measure of autonomyf
‘particularly in the areas of (a) rules of practice and procedure;’ (b) budget of
the judiciary and its staff and servicés; and {c) app01ntment and control of’
-court staff. The report 1dent1f1es three successive stages of relatlonshlps w1th

a,zgf See, Keith, The Extent of the Advisory Jurisdiction of the Tnternational?
Court of. Justice (l971)ﬂ _Pratap, The Advisory Jurisdiction of the International
Court (1972); Pomerance, The Advisory.Function of the International Court in the
League and. U.N.-Eras (1973); Waldock, Aspects of the Advisory Jurisdiction of th—
International Court of Justice (1976) Reisman, 68 A.J. (1974) 648-T1.

._..._-,.._-

In Re The Special Courts Bill, 1978 (SPEClal Reference No. I of .1978),
.A I 1979 Supreme Court 478 o )
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the executive and the législdture, namely,- consultation, decision sharing. and
independence. and recommends steps to ensure that court employees fall under the
judicial authority for recruitment, rétention, promotion, education and training,
pdsition‘classificatidn and the structure of the personnel system. It proposes
that the budget estimates prepared by the judiciary and approved by a special
committee of the legislature should be included in the government estimates
submitted before the legislature for adoption. Broadly, the report favours the
view that the ultimate administrative authority should rest with the collegial
body of judges, which should be the judicial council of each province and
territory. Opinion in Canada was nct uniform on the modalities of arriving at
financial and administrative independence outlined by the author of the report,
and disclosed a typical range of responses to institutional change. The Ministers
of Justice were unanimously opposed. They argued that the judiciary cannot claim
the privilege of spending proceeds of taxes which it is rot responsible for
levying. Others pointed out that few judges have an aptitude for administration.
They argued that once thé judiciary’ takes charge of court administration it will
lose its.advéca;e,the minister, and the judiciary will find "itself competing with the
other services of .the Department of Justice for budget allocations. Many leading
members of the legal profeséidn saw numerous risks in adopting the suggestion.
They felt that the ministers would always do better in obtdining funds for ]
justice than the judiciary ever could on its own. They also felt that in any case
it was only a pipe dream because Governments will never divest themselves of their
control of the administration of justice. Judges too were divided. Those who
. favoured the idea were of the view that judges are in the best position to know the
;3budgetary needs of the courts and that the administrative staff{ of the courts
ffshould be answerable to the judiciary and not to the executive. Those who'opposed
the suggestion felt that it would be demeaning for the judiciary to go and beg
for funds before the legislature, that the system would lead to reprehensible
lobbying, that this model would be incompatible with the principle of ministerial
- responsibility, and that .there would be a possiblity of poor administration, of
-.fraud or bias -and of.gbuses_ahd empire~building which. would ‘bring a bad' name. to

T NPT T

¢ the -judiciary. o - -

;" Im'the United Kingdom, court administration and the budget of the judiciary
! are in"the hands of the executive under the authority of the Lord Chancellos,.who
. is the head of the judiciary, a member -of the cabinet and the presiding officer’
. of one of the two Houses of Parliament. Administrative stafffwork closely with
. the présiding judges. The High Court of Australia is empowered, under the High
. Court of.AuStralia-Act.l979,'to_adminiéter its own affairs. The Governor-General
appoints a ‘Clerk of the High Court, who is nominated by the Court. The Clerk
administers the registry and other business of thie Court as the Court directs.
The Court prepares the annual budget estimate, which is submitted to the Minister
. of Finance and it receives the funds voted by Parliament. In New Zealand, a Royal
Commission in 1978 recommended the creation of a judicial commission consisting .
of three representatives of the judiciary, two of the Government and two from the
law society, to exercise uniform control -over case flow and the day-to-day .
adninistration of the courts;: to recommend appointments to the judiciary; to
arrange study and refresher programmes for judges and to deal with complaints.
In-Nigeria, the Attorney-General :sees to all administrative arfairs'relaﬁing to
the judiciéry~ihcluding;pérsondel:ana'budgeting-and the judges-are not involved
in these mattens-in'any.Way.' However, the Court registrar appears before the



Flnanc1al Commlttee of the Leglslature. No Judge ever appears before the

'.parllamentary committee. 1In the FederalRepubllc of Germany, the HMinister of Justlch'

both Federal and State, app01nts the Court's support staff. The staff, -however,
must answer, to ‘the President of the Court. The Federal Court submits its budget
estimates to the Ministers of Justice who in turn transmit them to the Minister
of Finance. The budget estimates are finally placed before Parliament. The
Supreme Constitutional Court prepares its own budget and presents it directly to
Parliament. There is considerable demand for greater control of the budget for
judicial affairs in the hands of the judiciary. In India, the Supreme Court and
the State High Courts prepare their own budgets though they are finalized by the
executive which submit them to the legislatures for appropriations. The High
Courts have complete control over the subordinate judiciary and the Court's
support personnel.  the Courts administer their own budgets. Conditions of
service are, however, subject to the concurrence of the Government and its
legislative powers. Ordinarily it would not be thought proper for a Jjudge or a
committee .of judges to appear before the legislature or aiy of 1ts committees.
The courts in-Colombia and CosLa Rica, iov example, enJoy larger quLonomv.

The American.model which was also examined bv tnn De°chenes HLudv oflers ‘yet

another equation. There are, in fact, many systems in vogue in the United States,

though there are common features to. be Cound among them. The Auerican federal
judicial system _exercises complete authority cver its own staff. It administers
its own budget with no intervention by the executive, but subject to Congress
for its appropriations. The Supreme Court is represcnted before the Congress
two of its judges who are aided and accempanied by the members of tha Court's
staff. Yardwocd and Camnon describe it as the Supreme Court's annual trek to the
Capitol. The two authors were of the view that by appearing in perscn tha
Supreme Court judges lend irreplaceable prestige to their requegt and have an
opportunity to make their case as only they can.make it. They go to thﬁ Capitol
ag representatives of a co-ordlnatc b“auuh of the Governuwerit . Acvordlng to the
‘_Deschenes study, -the- American expnrlbncn should help us:- to dvscprn the problemg
'of ensurlng the Judlclary 5 admlnlstratlvp lndeoendonue in a federal sY5 tem.'

by
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B It would bn trlte to say that edch country and each legal syutem ha= to find :
its own answer on the degree of budgetary and administrative ‘dutonomy of the couwis

Each system must provide its own ground rules, conventions and modalities of -
institutional balance It may well be that the ultimate conurol of ‘the purse
strings must necesuarlly remain in the leglslauure but that control has
well-defined- limits in the framework of the- principle of independence- of justice,
and no doubt there is a substantial measure of working autonomy both in tue matter
of its budget and the supervision and control of its administrative persoanel.’

to be provided and safeguarded. That autonomy can be secured by consultation
mechanisms and meéchanisms for making decisions more or less on the basis-of the

perceptions of the judiciary in respect of essential budgeua"] acmlﬂlatvatibn_ahd-

personnel needs by constitutional conventions or by adopting any of the many

ia}y

andlogous practices or some of the recommevld.it,lone in Lhe Degcbenpq report

Leglslétures‘are electnd and are no doubt aCyountable to bhe people and are -
responsible for levying taxes, but that ‘argument cannot be stretched to the point

where the leglslature may grant.only a ~Tlfl1ng budget to the Jud1c1ary and deny

it adequate salaried support staff and services or full funculonal control over lU
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staiT. The cubive and the legd, _cannat, .because ‘they have a popular:
sanciabe, deny Lo Lo Jjudiciaey its basicé disnity . autonamv, selt'-resnact and -
. anstitutiﬁnal,couvantiqnn;.aﬁ arsani ced legal profession and

taiormed pebiin opluion nag well as institobtional vatorns and readjustmants are
3
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ex22utive ot the legi
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)
il Jagee orf  bhe followiong wain principles: (@) adeguate resourcas shzll be
Py : on a priority busis Tor the adminiztration of justice and a proper
oroviaion skall bz made (or appropriate facilities for the courts, for judicial

and administeration personnel, for operating budgets and genarzlly for maintaining
judicial independencs, dignity and efficiency; (b) the judiciary shall prepare its
own budget estimates and the budg:t shall be Finalizad and adopted in collaboration
with the judiéiary:admid;stratidn; (¢) the main responsibility for internal court
'administration'aﬁd management including the assignment of cases in accordance with
lav or rules. of the'Court to individual judges and the supervision and disciplinary
control of administraticn personnel and support staff, shall vest in the judiciary.

) 'The.question of the poweré and functions of the presiding judge 1s also
important. In many courts the presiding -judge is more than primus inter pares
both in administrative matters and in the performance of judicial duties and
exercise of disciplinary powers. He is responsible for the formation of benches,
assignment of causes, preparation of cause lists and control of court '
administration. He is the visible symbol of the court.. In many jurisdictions,
the presiding officer shares those powers and functions in a collegiate way with his
colleagues although he doesenjoy a pre-eminent position and precedence. The
variations in the position of the presiding judge and the extent of his powers are
peculiar to each system but those powers represent the cohesion and the autonomy

of the judiciary. That cohesion and aitonomy are safeguarded so long as the

courts are'not;divided by internal dissension and jealousy, and hierarchial
organization.does not .intefere with the right of each - judge to pronounce his
judgement. fréély. " e ot LW = - L

i7" K reference may be made at this stage to two contextiual factors of pivotal
importance in relation to the concept of the ‘indspendence of the-judiclary:
‘(a) the naturs and range of rights; @ and (b) tha scope of judiecial remedies. These
tuo Tuctors qclineaté the jurisdiction of courts.in a legal system. . A consequence
ol the doctrines of ssparzlion ol' powers and judicial -independence in the ' :
fperspective'of modern constituticralism is.thét thie judiciary must have jurisdictio}
s way of raview over all issues and disputes of a -judicial

eithar directly or DY _
natqre,.andqjudges_should be individually. free and institutionally independent.

" .. The competence-of judges to adjudicate questions of a judicial nature was
izguaranteed as far back as the Magna Carta wnhich.provided in article 24: '"No
sheriff, constable, coroners or other royal officials are to hold lawsuits that
;shodld'be neld by the royal justices™. Abt;cle 17 of ‘the Magna Carta established
‘that "Qrdinavy lawsuits shall not follow the royal court around, but shall be held
in a- fixed placé”. There was the seed of ‘professionalism based on legal learning
‘and “judicial ethics in article 45 which pramised: "We shall appoint as justices,
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-Lndependence.h A judge -is committed to 'the fundamentals of law and to the core
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'sherlffs or other OfflClalS only men that know the law of the realm and av= mladen
. to:Keep it well", Slmllarly, the freedom and independence in the exercise of the-

jurisdiction vested in the judiciary postulating processual and substantiva rigzhts,
fair trial safeguards and a framework cof remedics was a part of the Magna Carto.
These ancient guarantees have yet to become a living reality throughout the world.

The problems of maintaining the impartiality and independence of the judiciar:
are particularly accentuated in the dynamics of rights and remedies when the
judiciary is called upon to review the validity of legislative enactments or
executive actions. By comparison, it is easier for the judiciary to administsr
the law impartially between citizen and citizen. In the performance of its putliz
law functions of administering the law between citizen and State and securing
the observance of human rights and the rule of law, there are inevitable conflicts
between the Judiciary on the one hand and the executlve and the legislaturs on th=

'-other.. These conflicts arise in the matrices of legal rights and institutionzlizai

Judlc1al remedies. It is true that judicial remedies are not the only remedi=z.

. Nor can rights be. safeguarded merely by a provision of Jud1c1a1 remedies. - All

branches of government must co-operate to make rights effective and there should be

. an awareness of duties in order that rights may be naturally and spontaneously

protected. But when the -executive ‘and the legislative branches or particular
individuals or groups infringe or fail to protect any social or individual ri
the enforcement of which lies within the Jurisdiction of courts, judicial rem
provide the only sanctuary of safeguards. Judicial remedies do not offer z
panacea; there are many wrongs in a social or moral sense for which thare may he
no judicial remedy. That is why, when a judicial remedy is invoked, the most
complex threshold question relates to the jurisdiction of courts. It is a mattap
not merely of the letter of the law. The determination of the question of .
Jurisdiction and the interpretation of the.letter of the law itself depends on the
traditions of the legal system which include the outlook .of the’ Judlclary and the
legal profe551on and the expectations of the. communlty. It depends, some vould s2y

-~
o

'~.on the balance of power 1n the soclety._fﬁ

No one:; can clalm today that the aplecatlon of the generalltles of a
Constitution to the great issues which face a country is a simple exercise or that

- thé task of interpre*atlon involves nothing moré .than reading the words of the -
“statute and spelling out their meanings. The meanlng of words often takes its
~ colour from the social settlng and the splrlt of the tlmes although there is-
-rdlsc1p11ne of law .and the wisdom of Judges to put it in perspectlve DLfflCdlt ;
" choices and far- -reaching conseauences are 1nev1tably involved in the JUdlCl;l taslk.

=a
ne
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Judges have to make those choices with a high degree of objectivity, integrity

'0 IRV
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his conscience. .He must free himself, as far as it. is ‘humanly p0531ble frem'zil

,personal preferences He must be free from fear and should have no zxe to gr‘n:;
'_Even so, Judicial ch01ces are seldom free from controversy. 'If the’ courts

recklessly exceed their Jurlsdlctlon they are guilty of adventurlsm if thev.’

‘_abdlcate jurisdiction they are timorous, “irrelevant and redundant, and are not_
..worth their salt. The. judjiciary is -not and cannot be a knight errant tilting =

windmills.  Nor - ¢an-it-afford to be a sleepy watchman or an absent- minded. umpirs.
A powerless Jud1c1ary can retain its meaningless 1ndependence which would make -
mockery of the ‘judicial institution.- The metier and the mission of the- Jjudiciary
is to exercise and évolve its JuFlSdlCtlon with courage .creativity-and

'.c1rcumspect10n and with vision, vizgiliance dnd .practical WLSdOH Judicial .agtiwvism -
: and self—restralnt are facets of that courageous creat1v1ty and . pragmatlc w1sdom.
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- e A C‘I'ZI.SIS ‘is ta.l‘.-c-_{& a testing time for the y:dle;.a.:y. In the swa;y of the
aule of" rights and remedies, the judiciary has to presexve ‘its Equlpoa.se dn e
sreserving: ‘and performing ivs jurisdictional role. . Sometimes. even that - may be .
~:>n.,trued a3.an impediment by an authoritarien executive with-or “without the

aciiing of .the legislature. That is when the independence- of -the judiciary is
esieged by social and political forces inimical to 1%, irrespective of what it
ioes or does not do. Sometimes as having assumed a° jurisdiction which is mot
rested in it, sometimes it is criticised for having exceeded its jurisdiction and
sometimes it is questioned as an irresponsible institution which cannct be
germitted to impose its will or wisdom on the people or their elected and
accredited representatives.

e

. That judges make law in the process of interpreting and applying the law
is not a new discovery of our times. Jeremy Bentham used the term "Judicial Law"
to emphasize the view that the judge," though rominally doing no more- than
jeclaring the existing law, may -be ‘said. in truth %o ‘be making it. ___._'_,’ Long 2go,
rancis Bacon warned: "Judges ought to remember that their office is jus dl.CEI"E,
zrid not jus daré; . to interpret law, ard not to make law, or give law."
Oliver Wendell- Tolmes put.it succintly; “Where there is doubt the simple tool of
logic- does not ..ui‘f:l.ce, and even- if it is -disguised ami um,onscn.ous, thelgjudg.es

. are ce.lled on o exercise the soverelgn prerogatlve of :ehoice."

. Act1v1.;t judges use the prexogatlve of choice with a s:.ngle—mlnded zea.l

and in a purposeful manner, but judges who may not be judicial activists,

" nevertheless, have to exercise their options between competing claims and
conteations. Whether they like it or not, their vocation of judging necessarily
_involves them in a measure of law making. As Lord Radcliff described the
_predlcament of a judge: "A judge might commend himself to the most rigid principle
‘ of adherence to precedent, might close his day's work every evening in the
. conviction that he had said nothing and decided no thing that was not in

accordance with what his predecessors had’ said or decided before him: "yet. even

s0, their words, when he repedts them, mean something materially diff erent in his .
‘zouth, . just because twent:.eth_ century man has not the power’ t6- spezk with the ;
“tone or accent’ of the man -of" ‘the . seventéenth or. the elghteenth or the ;
-ru.neteenth century. - ‘The’ contex‘h is ﬁ.‘zfﬁrent, ) ‘the range of reference is
-‘uf;.erent, and, wha.tever his intention, ‘the. hallowed words ‘of a.u‘l:hora.‘cy .
tnemselves are a fresh coinage newly minted in his speech. In 'l‘.ba.t lz.m:.teo. sense'
u].'ne ‘uses -us a.ll as the mstrument -of 1nnovat10n. é;» -

. - .y
e e p——

+ . . There is today, throughout the world. a .candid and real:.s'[::.c ac‘mowledgement_
of the 1au—ma.‘c1 g functions. .of the ,)uda.c:.ar:,r. . Whatever the. system, there is.
.__vays sone nea.sure of crea.tlvn.ty in the process of flndlng, declarl and

B Rt Lo L
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. __3:/ See SJ.r Ga.rf:.eld. Ba.rm.ck, "JudJ.c:.a.ry La.u- _Som'e-Observations Ther'eoz_i",
" (1980) 33 C€.L.P. 2;9, 240 ', . . . . S o ok

/._ Oliver \Iendell lIolmes, _"Lav in Sc:.ence and SCLence in Law"_ in Collected
-en'al Papersy DP- . 1O 239 : . ; :

e/ Viscount Radcllffe, _"The Lawyer and HlS Twmes 5 iri'N'ot' in 1:‘ea.‘cher Beds, :
. Some .folléctéd Papers (London, Mamish IIa.mJ.lton, 1968) PP- 265, 271. B
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applying the law. Jurlsdlctlons w1th w1der amplltude of judicial review admlt of -|~

- greater Judlclal creativity and more active intervention by the judiciiry. - It is,
however, to be remembered that JudlClal 1aw maklng is quite different from

" legislative law making. -

. . Legislation is regarded as part of a democratic self-government based on the
franchise and the consent of the people. The Jjudiciary. does not have the mandzie
"of the people for legislation. The judiciary does not have at its dispogal
resources which are required for law making. They have no research apraratus of
their own to probe social questions and consequences. They deal with issues znd
controversies at the micro level as between parties and not at the macro level.
Lord Devlin put it bluntly when he seid that judicial law making is unacceptabla
because it is undemocratic. He gave expression to that sense of democratic
distrust of excessive judicial power in his Chorley Lecture: "It is a great
. temptation to cast the Jud1c1ary as an élite which will bypass the traffic-lade
ways of the democratic process. . But it would only apparently be a bypass.’ In
" truth it would be a road that would never rejoin the highway but would lcad
inevitably, however, long and winding the path, to the totalitarian Siaie". EL/
It is true.that a measure of. law making and a valae—protectlnp approach are boihx
‘inevitable and legitimate but the real anxiety and apprehension is one of deg el
of creativity or activism. Judges camnot be excluded altogether from "malzing lex
but they cannot tread on legislative toes or take in their own hands ihe reins of
executive government. The Constitution may draw the line but if any oxgan,
particularly, the Jud101ary, does not adhere to those lines of dcmavanlfn, it
may imperil the institutional balance and harmony. In no country or syctem arc
those lines drawn with unquestionable clarity. Nor can any lines of demarcation
in such matters be static. .

As one dlstlngulshed Jurlst put it: "The law meking role of the judiciary.
at any one time is a function of many- variables', fb/ Those variables call for’
strict adherence to rules: of conduct and social and nrofe sicnal . accoqntab111ﬁy

©:.1lést the. function of Judicial law’ maklng, activism or creat1v1ty should’ be su“pect

in the publiec ‘mind and exceed margins of tolerance.-.Judiecial independence must
for its own sake and’ for the sake of institutional . crealblllty and functional :
balance, he tempered by Jud101al accountablllty and the ethics of Jud:.cz.a1 conuuuu.l“

In the- phraseology adonted by many constﬁtutlons, Judges are subJect only %o
the authority of the law. - That formula is meant to Proclaim the. prlncrple of she
lndependence of. the Judiciary and the ultimate supremacy of the law. It means “that
the Judlclary is not subordinate to any other organ of government and Judges’ are
fre¢ and independent in the discharge of their JudlClal functions. Tt also means
that the independence. of the judiciary. is an 1ntegral part of the rule of law and
"is a necessary condition for its practical reallzatlon. Judicial independence is
a component and -instrumental “alue and is subject to the superior ‘aiithority of the
law and the’ 1nclus1ve set of values which prov1de the foundation for the: rule of
law. " The basic Dremlse .and: purpose of the rule 'of law is that no authori ty. shall
exercise arbitrary power and no branch or organ of government is entitled to
despotlc absolutism or autocracy. The -basic concept of the .rule of law thus, .
subsumes both the 1ndependence of the Jud101ary and its accounuablllty :

'éigf ‘Mauro Cappellettl, oD. Clt., p. 56 °
- Re / Jaffe, Eggllsh and Amerlcan Judres as Lawmakers, p 16
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TLpthd eonnesth ofn nccolntahL11T~ s nok a eau;ﬁwnsm for JualCldl subordination.

aecoimbabi 13ty rol syuheriy; o wystenm of dos anﬂ don'ts of ekhics
ancéa. Tn thal perspeciive, the two:concepts are
L,M1 i ki vlement, "supplament and sussain
vy world, judicizl accountability
< areoutit and the ubiquitous reach of
wodeln 3 oo well as b demacratic and ralbional
s on aetional ii on of whai any authority do In operational
Eﬂrmmny, jadieial aﬁﬂvuﬁtﬂ\illty aind independence limit, ratLPnal’ ze, reinforce
and L e each otber, balwneing povcr with responsibility. - 43 oue
sompacati s acholar has put it: "there is a world-wide trend towards subjecting
jWdgas to scruliny to improve judicial conduct and performance L...] to insure
judicial accenatability without reduacing oo far the polltlcal insulation of
\nicpenQChcu_. 2;/' The concept “af |u&lb1al accountability is as old as the
concept of Judirial independence. - It is not a new invention of our age. The
democratic and functional thrust eof our times has however made the. demands and
'oressure for judicial accountability more p01nted forthright and frontal. " If
the pr1nc1plp of the indevendence of justice is 'to be .effectively protected,
preserved and-extended, its alliance with accountab171ty should Te maintained and
kept in good tepair without allow1ng one to eclipse the other.

implies a cont’
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Every lewal sygstem embodies the pvlnCLnle of judicial accountablllty but

its nature, extent, form and manner in different countries disclose overlapping
patterns of - dlvevse proport;ons and combinations. Broadly speaking there are

the following main types of accountability often intertwined with each other:

(2) moral accountability of the judge; (b) hierarchical accountability of the
judge; (c) accountability to the intellectual constituency and the professional
community of judges and lawyers; (d4) disciplinary accountability of the judge;
(e) eivil liability accountability of bhe. judge; (f) accountability of the State
_|to pay damages wiih or without. CUnsequentJal recovery from the .judge;

(g) accomntability in terms. of ‘criminal nroceedlngs .and penal sanctions; . P
'?ﬂ ‘accountability to, the électing, co-opting,.z2ppointing or eviluating aathorlty,

)= aCﬂountanlllty in terms ot .removal provisions. and procedures; -7 (3) public" )
ccountablllty of the lﬂLlVldHaL Jjudge”’ and of the judiciary.as a class; -

rk) consfltdulonal and political accountavility; -~ (i)} in terms of -the powers
qonferred upen the Juﬂwhlary and duties cast upcw it in the legal systems ‘ang .
111) 1n terms of” ansuerszllhj to anot hcx branch of tfe aovernrent. '

‘It is not proposcd to discuss eqcu tjb= of JhdlClal aﬂcountaollw+y sgpﬂvately
oT at length as the description in the classification itself provides an ’
LnuroductJon t0"its parficular nature and the identity of those to wnom the
Juuges or the Judlcmaﬁy as a c1a45 are or may be: accountable. >

S Thekmoral avcounbgbllluy of the. Juuge is nriharily a matter of his intimate
pnscxance. In the forwum of his conscience, a:judge 1s accountable first and -
oremcqt to himself. His sens se of right and wvrong as an individual human being,
as’'a citizenm . apd as a Judge guides_ him- srontaneously, monitors his conduct,

. prevents th from going wrong and censures h*m when he goes wronc. A Judge who

;éd/.Stanley'AhderSOn; “Judicial-Accoﬂntability:. Scandinafia;'Californié :

" 4nd the U.S.A." 28(1980) :The American Journal of Comparative Law, pp.-393-420.

}
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puts ‘to sleep- that still. small voice within'him cannot easily be at peace with. ™
‘himself. The sense of mqralvapcountability in a conscientious judge makes him.
his own best watchman. It puts him on guard; it makes him see clearly when -some
extraneous factor might c¢loud his perspective or warp his objectivity; it gives. '
him courage when courage is in short supply; and it gives him faith and
fortitude even if he is alone in his innermost convictions. .

. The moral conscience of a judge is neither some ancient myth nor a magic
inecantation of words. It is the sense of the judge and the essence of judging.
Tt is rooted in the nature of the judicial function. It is nursed by the
tradition and training of the judiciarxy. It flows from the oath and the ethos
of the judicial office. Written and unwritten rules of ethics and judicial

- custom and usage provide a frame  of reference and define standards of integrity
which dre at fthe same time meant-td-secure‘judicial independence. ' -

‘.. To. judge without affection orilluill and fear or favour, a juige has to
cultivate objectivity and detachment as a mental habit and attitude, and he muci
‘not ‘judge if he 1s or appears to be or-is likely to be interested in the paritics

or the subject-matter in any way. EBvery legal system provides :for excluding a
judge from adjudicating a case on grounds of conflict of interest and : _
incompatibility. Nemo Judex sua causa ig an old principle with elaborate moder:
applications to ensure that Jusfite is done and that justice shall not only te
done but shzll be seen to be done.

. A judge cannot ordinarily hold any office which is incompatibvle willi ' hig |
judicial office.and inconsistent with his judicial independence. The basziec norm
is that a judge cannot accept any position in any capacity unless it is clear thad
such fwctions are combined vwithout compromising judicial independence. There
are meny countries, however, .in which it is customary for z judge o accepi 2n
assignment outside the judiciary,. tud during thet period the judge 4ces not.
perform any judicial function. An extra—judibial'assignmenﬁfshoulﬂjnqﬁ,fhowevﬁr,
‘become 2 form of executive patrondge. In many -of the states in. India, it is . ..} .-
' customary for a judicial officer fo serve-for a_épaCifiei-'inbd'in‘thgféeﬁartmenf“{_:-
of law and justice of the State Government.™ The services of the-judicial officer
- are on loan to the Government by the higher judiciary. -During the period the
judge serves in ‘the department of Law and Justice, he doés not function as 2

member of. the judigiaryAexcept to retain his right to return to-his judicial post. {I‘

There are some countries where traditionally judges do not even vote lest it
should affect their impartialitvy and independence or impair the principle of

* geparation of powers. Canada is an example in point where federal judges - . ..
appointed by the Governor General camnot vote in federal elections. 3/ On the .
other hand, the Lord Chancellor in the United Kingdom is the head of the judiciary,

the presiding officer of one of the two Houses of Parliament, and a cabinet

minister... In many countries, Ministers of Justice play-an important part T
councils of judiciary as well as in appointments, removals and aiSciplina:yf
control. In many jurisdictions vhere judges are elected or in onc-pariy.states
judges are nos gquite aloof from politics or the political party which nominates .-
and sponsors them: In multi-party systems, par%y labels are obviously not.:

desirable or credible badges of identifigation for judges buf:;n'the constitutiond

2/ See, however, Gerald A. Bezudoin, "The Democratic Rights", in .
Tarnopolsky and Gerald A. Beaudoin, Canadian Charter of Rights and Freedoms,
Toronto 1982. -See also P.S. Miller znd C. Baar, Judicial Administration in .
Canada, Montreal, 1981, and W.R. Lederman, "The Independence of the Judiciaxy". =
1956 334) Canadian Bar Review, 769. and 1139. ) ..
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' forns whicl one finds ifi diffefent parts of ‘the world one would have to rest _ -
cqnteqt with the broad functional principle that once a person is elected or . -
.‘appointed a “judge, he *should not serve in 'any capacity if it compromises his- .’

- judicial independence and he’ should not perform his judicial and other functions

- Canﬁi:entIy iﬂ.the ;ndependende of his status and functions as a judge is

impaired. ‘Incompatibility and conflict of interest rests on an analogous
footing. . .

]

_° . In respect of conflict of interest, the Tule is simple but its application
is not always easy. It is well understood that a judge cannot hear or decide a
case in which he or any of his relations might be interested, but what happens
if he has strong views in a matier. A judge cannot ordinarily engage in any
commercial activity and a judge would also be considered to be disqualified to
hear a case in which a company in which the judge holds any shares was a party,
but what happens if a good friend of the judge holds shares in that company.

In such cases, a judge has fo answer his conscience. . It is.an established rule
that a judge cannot hear a-case if he has had anything to do with the case. -

. previously in’ any capacity, but whaf happens when a judge might have strong
prejudices in respect of ‘certain offences or classes of people. . In ‘the ultimate
analysis, a judge has to learn 1o overcome his subterranean empire of prejudice
. and predilections. On many of the questions of incompatibility, conflict of

. " interest and disqualification,-a judge is accountable both to his conscience and
in law. A judge may be challenged on many of these grounds; parties may apply
for the transfer of the case; a grievance may be filed on any of these groumds
in appeal to a higher  court. Newspapers may make comments. Public opinion may
be outraged. Lawyers and judges would look down upon a judge who disregards moral
and professional norms of conduct. ' , '

Operationally, the appellate accountability of a judge is one of the most
important safeguards against bias, prejudice or error of fact and of law. The
existence of an appellate forum and easy access to it has a chastening effect
and contributes to-a high degree of accountability. Judicial ‘organization in all
_counitries ointheJWDxldhis"hierarchical-whichAprb#idgé_a-framework_of_appellate :
‘correction, &iscipling'andZabqoﬂntabiliﬁf;f it &lso imparts a sense of s
institutional -identity, strength and dohesion;. collegiate judicial working at
one or the other level provides for professional interaction and builds up a sense
of unity and community and reinforces collective institutional independence. The
very existence of a remedy of resort to.a higher forum enlivens a sense of
accountability. -A judge whose decisions are subject to appeal is.independent in
‘the discharge of his judicial duties. No superior or co-ordinate judge can ask -
or influence him to decide a particular case in a particular manner. - The
... appellate procedure helps .to make him more responsive and responsible to the
‘discipline of.law upon which he must depend for his independence. - A reversal or
a stricture of: disapproval by a court. of superior jurisdiction may or may not
" harm his judicial career but the possibility of it has a salutary effect. A
system of .appeals ‘in a legzal system also establishes a ‘two-way channel of
comnunication and ‘interaction between different levels of the hierarchy. .

"f,~AppellatgAjudgegzgénefaliy héve,the‘IOWer courts and the légal community in

mind as reference groups to whom they feel a certain professional
'accountgbilit"..%é/ In many.countries judicial work is subjected to a close

: ll-g;/ See, eéé-fAléQ Paterson, The Lav Lords, 1982; .and,Louis.Elothoéper
and Garvin Drewry, Final Apveal, (A Study of the House of Lords) in its '
Judicial Capacity); 1972. - S : , .

Wﬁ&ﬁui:}h*{-:, AR I [T
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study by academic court waféhérs.and:caﬁmentaﬁprg whose criticisms call the ..
judges to account. It cannot, however, be 'said- that. judges in many countries- .-
feel that they ar&faccountable -to .dcademic dnalysts and authors in any special
way, even though/ judges and ‘barristers-in a country like England have occasionally
remarked that wreters in a highly prestigious law journal now constitute the .
final Court of Appeal. a / In the United States academic writings appears to have
considerable impact on the judiciary. In many countries where the judiciary is
recruited wholly or substantially from the legal profession and where there is
professional and social proximity between the bench and the Bar, the legal
profession is regarded as a final judge of the judges and their performance.

The judiciary is thus accountable to the members of the legal profession and those
of the legal community generally, who apply the critical apparatus of their
learning and experience to what the Judges.do. 'In a sense, this accountability
of the judiciary to the cogniscenti ip.the'field.oﬁ.law and judicial administration:
is essentially accountability to the public who may scrutinize the work of the
Judiciary not merely from the narrow viewpoint of specialists but-also from the
point of view of the generdl public and the consumers. of justice.. Equally, a
Judge is accountable in a general sense to other. fora of public information,
deba%e,;comment and communication, bésides being primarily accountable in the
forum of his own conscience. B - ‘

There is another more positivist and institutional sense in which the
judiciary is accountable. This accountability is found as a survey of the
constitutions of the world shows, in terms of inspection and assessment of .
Judicial work, disciplinary sanctions and removal or recall procedures. In most
countries, higher echelons of the judiciary are not subject to the same kinds of
inspection or assessment procedures as the judiciary below a certain rank. For
instance, in India, district judges and judges below that rank are under the
control and superintendence of the High Courts, for inspecticn, assessment,
promotion and.disciplinary saiictions but the judges of the High Courts and.the
- .Supreme Court are subject only to a procedure of ‘rémoval for incapacity or. ’ - )
‘misbehaviour by an address of both Houses of Parliameht by 2 'special majorify. - -

In many countries, however, the Minister of Justice or the Council of the ‘Judiciary

iexercis§3'extenéive“aisciplinary'ftnct;dﬁs.f‘These-ﬂiscipliﬁaxy; recall and - .-
removal procedures have been.evolved in different legal systems ot to impair the
independence of the judiciary but to secure their accountability and erisure their
good behaviour consistent with public interest. The. procedure -of recall is a kind
of ultimate democratic sanction. An’ analysis of the country profiles which form a |
part of this chapter and that of several other constitutions which have been - = -
studied by the Special Rapporteur for the purpose of the.present study shows that -
the powers of removal, and application .of disciplinary sanctions have' tended to o
shift from the exclusive domain .of the-executive and -are ‘shared by one or more or
all ‘of ‘the ‘three branches of govemment. : . .. W m w AY :

- In many countries, removal of a judge for incapdcity or misbehavicur is the
only sanction provided by the Constitution in case of a member .of -the higher
JJudiciary, e.g. India, England, and the federal Judicidry of the United States.
‘and "such removal was only by a parliamentary address or impeachment.. Accordin

_g/ See ‘Paterson, op.cit. p. 13, see e.g. R. Magarry, "Lawv as Taught and
Law as Practised" 9 J.S.E.T.L. (1966) 176; -Lord Wilberforce, ‘"Educating the
Judges" 10 J.S.P.T.L. (196B) 254; 'T.B. Smith, "Authors ‘and Authority" .-
12 J.S.P.T.L. (1972).3. © 0 L Aot et HR W g T S T e
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. %o.apticle -IL, Section 4 of filie Constitution of! the United States 'z federal'-judge
.fay be impeached for "treason, bribery, or other high crimes and misdemeanors"s
. The procedure consists of-an impecdchment by the House of Representatives followed
b a trial by the Senmate. In many otlier comntries, the power of disciplinary - :
sanctions including removal vests in composite bodies ‘which have parliamentary
and ju&iciél, and in some cases, exscutive representation. In some cases
disciplinaxy juriSdictioh is entirely in the hands of the judiciary except for
the members of the highest court. In Finland as in certain other countries,
judges are wnder the supervision of superior courts and the Chancellor of
Justice. A judge in Pinland, may be brought to trial for misconduct in an
ordinary court of law; inferior judges are prosecuted before one of the courts
of appeal, appellate judges before the Supreme Court, and Justices of the
Supreme Court before the Court of Impeachment. J&/ In Sweden, the 1809 Instrument
of Government provided for Riksdagens Justitieombudsman (which may be referred fo
in an abbreviated form as JO) as a parliamentary watchdog to supervise the
observance of laws and_statutes,_jb/ The JO receives complaints concerning the
courts and éxamines the question whether the judge has been acting illegally,
though the JO cannot revise the decision-itself in any way. JL/ The JO only has
" the power .to investigate and report and not the power to issue a direction or.a
- pandate. = ‘ . . S s ' : ' ‘ :

Unlike the Swedish prototype; the Darish Ombudsman has no power -to ‘deal with
judicial administration. In Denmark complaints relating to the behaviour of judges
may be made either to the president of the court concerned or with a Special Court
of Complaints, through the Chief Public Prosecutor. The president of the court
concerned may give an appropriate warning to the judge for neglect or carelessness
as well as for improper or unseemly conduct.” The jurisdiction of the Special Court
extends to all professional judicial persomnel and their official acts inside
as well as outside the courtroom. The Special Court may criticize, disapprove or
censure judicial behaviour, may impose fines on judges and may, in a rare case,

_ remove-a judge. It has also jurisdiction to reopen cases. "It consists of ) _
five ‘members when ‘considering the :eopening_of.casés; These five members include-.
a judge from each of .the three levels of courts, an academic jurist and'a s Lo
practising attorney. . However, only the- three judges .sit when ‘adjudicating - - -

" that a proposal was mooted for

comjlainfs1agaihsﬁfjudgeé,?although it was Teported
a court compdsed excliusively' of non-judges. 4/

. In. several American States, there are commissions on judicial perforﬁahce and
conduct. . Among these, the work of California and New York Commissions has been
studied by many scholars. .In California ‘e/ the Constitution was amended in 1960

. a_/ See Bb'Ealmgren and C.H. Lundell, Court Organization and Procedure in
Finland. 5 S - - i =

- b_“For a comparative study, see, Stanley Anderson, "Judicial Accountability:.
Scandinavia, California and the U.S.A." 1980 (Vol. 28) The American Journal of
.Comparative  Law, pp. -393-420. . ' . ’

: fL/' L.W. Gellhorn, Ombudsman.and Others: Citizens' Protectors in
- Nine Countries, 1966. _ . _ ' '
_24/ See Anderéon, on.cit., p. 396-fin. 9.

. ©°/ california Constitution, art. VI, s. 8.
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to éstablish the Commission on Judicial Qualifications. (later renamed Commtggion:
on: Judicial Pérformance). It-is composed of five judges appointed by the .-
State Supreme Court, two attorneys appointed by the State Bar, and- twe lay -
persons appointed by the Governor and confirmed by the majority vote of the

State Senate. Its main function is to control the behaviour of .judges and "to
get rid of unfit judges". It seeks to improve the standards of Judicial conduct,
to exercise a corrective influence, to discipline and to remove judges who are
not fit to hold judicial office. At the federal level in the United States, the
idea of providing for any procedure for removal other than impeachment was
vehemently opposed by some as a step towards "chilling judicial independence'. a./
On the other hand, there was a considerable body of opinion for a system of
disciplinary control and less cumbersome removal (as compared to impeachment) of
Judges who were not fit tg{hold judicial office. b,/ There has been a demand to
have such commissions cqm?éSgd'of Judges only. o - : "

e g Ny e
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~ Removal and disciplinary procedures are diverse and camnot ‘be combined into
a single-institutional formula for universal application. The procedure of
removal by impeachment and parliamentary address is no doubt cumbersome and
time-consuming.” It was meant to be S0 ‘because removal was to. be made difficult.
Parliamentary removal procedures today would operate in a blaze of publicity. It
can only be resorted to in an obvious case of incapacity or grave and palpable
instances of misbehaviour. The procedure was evolved to insulate judges against :
the absolutism of royal prerogatives and arbitrary pleasure, to put their tenure i
on a secure footing on the basis of good behaviour, and to make them accountable
in a public and collegiate ‘forum. In many countries the procedure continues to
be regarded as a salutary safeguard for the independence of the Judiciary while
- agserting the basic constitutional principle of accountability. An Indian
legislative enactment made the setting into motion of parliamentary removal
procedure extremely difficult and interposed a Judicial commission to inquire into
the charges. - - o e s ) . : : '

-?_;@-Bichkeraﬁklagé in the Federal Républiq of Germany empovers the BUn&éé%ééfto i
ihi"ate-the\procedurejagainat.a'judgg-alleged %0 have-vidlated the basic = .

" “principles of the Constitution. The Federal Constitutional:Court is vested with
the authority- t6 decide -the accusation; a two-thirds majority is required to find

a. judge guilty of ‘the charge of violating the "basit principles" of the 2

 Constitution. ¢/ - ' . : oo © o=

. .;The probigm; however, is that these proéedureé are,. as Lord‘Brycé put ittwith
reference to.judicial.impeaéhment';n~the Uni ted” States, "a heroic medicine, an. ("
extreme remgdy; proper . to be app;ie§ against an official guilty_of political

. ﬁ ./ FRaufman, "Chilling Judicial Independence" 88 Yale and J. 681 (1979).
''See, however, Raoul Bergeér, Impeachment: The Constitutional Problems (1973)." - {
" See also Chandler v. Judicial Council 382 U.S. 1003 .(1966) and 398 U.S. 74 (1969). |-
See also-Senate_Hearings.94th Congre;s, second. session, 25 February 1976. - . '
" 5./ Braithvaitey . WhoJudges the' Judges (1971). ot
-'hi/ 'See_Mau;9¢Cappelletti};on.cit.,-pp.'23—24;




crime, but ill-adapted’ .for the punishment ofsmall trahsgressions".'d /| Aparti. .. .o
_from the problems.of parliamentary removal “procedure,. there is a.growing body of - - L
“opinion in favour of an‘internal forum of judicial accowitability. As- compared’ .

" to the parliamentery intervention, in cases of an extreme natyre of rare. .- - :
occurrence, a judicial commission or a council of judiciary or a court of
complaints is obviously simpler and more straightforward, it is also more
efficacious, expeditious, discreet and accessible. :

- L -

.'...56 .‘..

. From the point of view of harmonizing the twin principles of independence
and accountability, the parliamentary removal procedure should be pressed into
service only on a finding or a recommendation of a court or a tribunal
predominantly composed of judges; it should offer full and fair opportunity
Lor defence to the judge concerned, Two basic safeguards also appear %o be
advisable in the case of judicial cormissionss (a) the composition of the
_tribunal or the Cormission should be such as %o include a substantial majority
of judges wiw should seive as members of the tribunal.or the Commission on a’
regular basis; . {(b) the disciplinary complaints procedure before the tribunal
should be confidential at the initiel stage and should be held in camera unless
the judge. concerned requires the prpceedings to be held.in public. -The '
proceedings should’ be based upon established standards of judicial conduct and
on a scrupulous respect for the rights of the judge. The proceedings should
ensure fairness to the judge and 2 full opportunity of explaining and defending
his conduct.. The Commission or the tribunal should be required to give a
reacoried order which should be subject o en appeal.

_ There are many jurisdictions in which a judge is subject to civil and )

criminal liability in addition to internzl disciplinary sanctions and other forms
of accountability such as removal. The justification for making a judge liable
in terms of criminal sanchions and civil consequences in many systems is that the
eommission of a criminal offence ox a tortious act is not a part of the judge's’
Cofficial wouls and therefore desetves mo immunity. Tt is.also argued that internal” ..
disciplinary- action and other ‘sanctions against a judge 4o not. offer a ‘remedy .for - . .
"2 ¢ivil trong -and afford no ‘reliel io 2 member of the public who “has been’ wronged "'
ty an act or omission’of ‘2 judge in his. of ficial ‘capacity.- On the other hand, .. -
there is-an obvious fhreat to the independence of the judicdiary if heis - a
" frequently hanled up in 2 criminal or civil court in a vexatious manner.by a -
" cantarkerous and disgruniled litizant. The principle of - accountability in such

cases has to be tempered by or cihould yield to the principle of. the.independerice ’
of the judiciary to . the extent necessary and desirable. - - . T

. The position of liability and immunity of judges in different legal systems:
- suggests a threefold classification: (2) countries where -there is no - special
immuni ty for judges or where liability of the judge is limited and is qualified
by procedural precondi tions; (b) countries where judges.or certain classes of. . -
| them ave not liable, at least in civil proceedings; (c) countries where the State .
is liable for reparation or damages to the victim of a judicial wrong and the

State reserves to itself the right to sue the judge at. fault to recover the
.damages paid to the aggrieved person. L ' Ce e =0 . s .

—————— =

2 /. Ivid., p. 24, fa. 97
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- .. hgcording to Rhéirstein, criminal liability for wilful abuse of judicial
office is one of the oldest and most universally applied safeguards. ‘a./ He

" recalled that among Aztecs the acceptance of bribes by a judge was a capital orime |

and that Twelve .Tables prescribed the death penalty for the corrupt judge. N
Penal sanctions were often imposed -againgt judges in ancient and medieval times
either because they committed grave wrongs and abused their judicial office or
because they incurred the wrath of those in the contemporary powers structure.
The displeasure of the executive power is obviously no longer a legitimate basis
for penal sanctions, but an abuse of the judicial function continues to be
subject to criminal liability. In most countries, judges do not enjoy absolube
immunity from criminal prosecution. Tn Poland, Greece, Italy and India, for
example, judges are subject to those provisions of the penal law which apply to
. public servants, such as bribery, corruption and wilful abuse of office. There
' is, however, in these and many other countries a special procedure of prior
approval and- authorization (called "sanction" in'Indian law of criminal procedure)
as a pre—condition for:the prosecution of a public servant including a judge.

" In Poland, the .authorization of the competent disciplinary council is required. c

In Yugoslavia‘f;/ and Czechoslovekia :gf, the prior approval of the assembly
which elected the judge is necessarye’ According to Cappelletti, the procedure
of authorization by an appropriate body in the Union of Soviet Socialist Republics
is an important procedural limitation of judicial criminal liability. £7/ Ee
points out that in France, article €81 of the Code of procédure pénale
establishes a special procedure in case of crimes et délits commis dans ltevercice
des fonctions, dont les magistrats ou les personnes assimilées sont susceptibles
_d'6tre inculpds, in particular, the court competent to adjudicate shall bhe
designated by the Chambre Criminelle of the Cour de Cassation. In Israel,

"(a) criminal prosecubion against a judge cannot be filed except by the
Attorney-General himself, and before & [...] court of general jurisdiction at
the.second instance [...] sitting in a panel of three judges". -In Belgium, "if .
-2 magistrate commits- a ‘crime he“will_hayezthe.righﬁito:béﬂjudged.byfa superior .

- -

i;court_Lu.;J the” court of appeal.® .-~

.. &,/ See generally M. Bheinstein '"Who Watches the Watchmen", Interpretations

. of Modern legal Philosophies, Essays in Honour of Roscoe.Pound, 1947, referred

~ to by Mauro Cappelletti, 'Who Watches the Watchmen®", The Americen Journal of

" Comparative Law, Vol. XXXI, Winter 1983, No. I. The Special Rapporteur A ,
acknowledges with thanks the valuable assistance rendered by Proféssor Cappeliett!

- in making the-results of his comparative study available to him. - -

R ?:ﬂ[ ‘See Maurd'Cappelletti, op cit., p. 36 fn. 158.

d

- .“/_'Sée;"Judibiél.Staff", prépaié@_by Jernéj'thﬁnec and e by 4
Dusan Cotic and Milka Jaukovic, Yugoslav Survey, Vol. XXII, No. 4 (Movember 1981},

. %/ Cappelletti, op. cit.
" aaf Thid., Pa 36 R
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., In the Unlued States of Amerlca, the Supreme Court has rnled’ that the
perfovmancn of judieial duties -does not réequire’ or contemplate any 1mmun1ty '

from criminal prosecution.  In Gravel v.. United ‘States __/, the Court.dispelle
gartain lingering doubts about the questlon of judicial immunity from crlmlnal
liability by differentiating it from civil liability and by its dictum to the
effect that "on the contrary, the judicially fashioned doctrine does not reach

s0 far as to immunize conduct prescribed by an Act of Congress." Db b / Lord Denning
had observed in a court of Appeal decision in 1975 that there are in England-
"erfectly adequate checks — such as the remedies of crlmlnal law — capable of
protecting individuals from the less thaW\ upright ;)ud.ge'.', -,/ but he also added
that the proposition has never been tested. R

There is complete JudlClal 1mmun1ty from c1v11 actlbﬁ in England. In 1963
it was laid down in Fray.v. Blackburn _d/ that no action "Mill lie against a -
judge of one of the Superior Courts ‘for a 3ud1c1a1 act, .tHough it be. alleged to
have been done ma11c10usly and' corruptly. It was: observed in 1868 in Scott v.
Stansfield that: ‘Ji/ it is essential that the. judges who are‘app01nted to
administer the law should be permitted to administer it under the protection of
the law independently and freely without favour and without fear; this provision
of the law is not for the protection or benefit of a malicious or corrupt judge,
hut for the benefit of the public, whose interest it is that the judges should
be at liberty to exercise their functions with independence and without fear of
consequences. The vintage judgement in Anderson v. Cornie j_j points to the
conclusion that the judge of a superior court is not liable for anything done or
said in the exercise of his judicial functions, however, malicious, corrupt or
oppressive are the acts or words complained of, Section.2 (5) of the Crown
Proceedings Act absolves the Crown from llablllty for the conduct of any person
thile discharging or purporting to discharge any responsibilities of a judicial

nature vested in him" or in the execution of judicial process, but immunity dces
vot extend to the acts or. words of a Judge in hlS prlvate capac;ty. :;

Inferlor courts &b not engoy the same 1mmunlty, partlcularly for acts -

“committed outside their Jurlsdlctlon. According to section 44 of the Justlces of: T

the. Peace: Act 1979 2 malicious act of a maglstrate without Teasonable’ and -
probable cause is actionable as & tort. An action may also lie against a
maglstrate in a matter in respect -of which he does not ‘have jurisdiction or in.
whlch he has exceeded his jurisdiction. _4/ According- to Wade and Phillips, it
s doubtful whether the law .yet provides an- adequate £ramework of rules for -
mmpensatlnc individuals out’ of public funds who sulfer 1oss through defeCus

(1972) 408 United'stateg 606. .

IOlde, D. 627, L . -

Mauro: Cappellettl, op. c1tu, Pe 39,

(1863) 3 B. & S. 576, by Crompton, g

(1868) L.R. 3 Ex. 220, 223 by Kelly, "C.B.
(189‘-1)IQ B. 668"‘ _

R ply of Lord Templeman to the questlonnalre.
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“., The concept of the public -accountability of the judiciary may appear to ‘c;e. '
somewhat vague and amorphous in countries where the judiciary is not elective

or where the judiciary or its work is not openly and frequently exposed to public
criticism, '

I

_ In the United States of America and Union Soviet Socialist Republics, to
give two well-known examples of elective judiciary, the public accountability
of the judiciary is in a manner of speaking the living link between the judge
and his judicial offire. Judges and people's assessors in.the Union Soviet
Socialist Hepublics regularly report to’ their electorate which in the case of the

of judges and,people's asséssors are discussed critically. ~The procedures. of .
recall of judges (and people's assessors)- in the Soviet Union'and in Seven states
of ‘the United States of America take the practice of public.accountability one - -
significant step beyond the election of judges and- reporting -by judges ¢n their
judicial work as in USSR.. In Yygoslavia, judges may be re-elected or )
reappointed, and the judges may also be recalled or relieved of office during
their tenure of office. a./ '

. In many- countries, the press and other mass media make the public
accountability of the judiciary a strong disciplining factor.: Sometimes, the
publicity also poses. a threat to the independence of the judiciary by tendentious,
.irresponsible and sensational publications., Rheinstein observed in 1947 that
nof 211 the controls of judicial activity, that by public opinion is amorg the
most effective'. b,/ In the United States of Zmerica the press is protected by
_the preferred right of freedom of speech enshrined in the- First Amendment and. .
i@aulated;against:thé_puhitive-displeasﬂre*of.ﬁhg‘jﬁdiciafy in-the form of .
“contempt of ‘court .proceedings as in _thg“-Dni‘j:e_d_ Kingdom. ', T dmars Ty ST LS

o -

183.° In thaa%undav ‘Times case ./ .the European Court’ of .Human Rights foundiby T

I3

Wi L i =i

T "Judicial Staff", Yugoslav Survey, 6. -¢ik., pp. 86-88. .
] B/ Quoted by Cappelletti; op. cit., p. 29 fn. 121.°
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o2/ Sunday Times v. United Kingdom (1979) 2EHRR245; Series Aj No. 30
" (European Court of Human Rights, Strasbourg) 1979.. U o “
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-judges of district ‘courts comprises the citizens of .the district. - -Thesé reports - - K

‘1 amajority of 11 to 9 (on 26 April 1979) that the ‘decision of the House of Lords, OO
"1 on contempt o6f court “in the .thalidomide case, A.-G. v. Times Newsvpapers Ltd. -
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maintaining the auﬁhority-Of the judiciary. 2.,

_question untimately is of -the quality, motive, style and the substance of the

", "of the. Court of Appeal (1973) IAII E.R. 815 (C.4.). . The House of Lords held that |
~ ‘the thalidomide actions were not dormant, that it was a contempt to publish.an  f .
. atticle prejudging.the merits of an issie before the court where this created a

' “for exercising his rights in the courts. This decision was based on the vigw that ¢

_° satisfactory’and proposed a new statutory test of contempt; namely, "wheéther the- }
. publication complained of creates a.risk that the course of justice will be

 Contemnt, 1982; TFox, The History of Contempt of Court_(l927)§ ‘Halsbury's’
. Statutes of England, Third Edition; Bortie and Towe's Taw of Contemnt by
. Nigel Lowe (I9B83). . - - = - = 5 oSt ot .

LIRS

constituted a.ﬁféééﬁfﬁf‘?rticle 10 (freedéﬁ'cf expreésionﬁ; in-that the yaﬁ-én‘

publication went . further than was necessary in a democratic society for .

Apart from the questions relating to sub—judice rules and the law of contempt
of court, the operational impact of public accountability is sometimes more
salutary than the appraisal of judges by lawyers or by their colleagues or by
academics because the mass media audience is much larger and publiz odium is
intolerably embarrassing for a judge. By the same token, the dangers of
public criticism by journalists based on half-truths buttressed by lack of
professional understanding of what the judges do, are not inconsiderable. The

criticism. On the one hand, there is the danger of trial by the press and

justice by proxy, if the sub-judice rule is allowed to be broken indiscriminately. |’

On the other hand, there is fundamental public interest in the freedom of. speé;ﬂléi&__

expression. And the two must be balanced in the same way as the principles of
judicial independence and accountability. Lord Dehning put the broad principle -
pithily when he observed: "[coo] the Press plays a vital part in the administratioy

of -justicé. It is the watchdog to see that every trial is conducted fairly, openly
and above board [...]. But the watchdog may sometimes break loose and has to be
punished for misbehaviour."b./

"4 Offences against the administration of justice and attempts to interfere
with the judges in their judicial functions are punishable in most legal systems,
but the law of contempt of court and its elaborate rules are a particular :
contribution of the common law. 5;/ 4s Lord Simon said in A.G. v. Times Newspapers
Ltd. ;g/ the law of contempt seeks to vindicate the public interest in due :

'IE;/-,The:Hoﬁse bf'Ldfda:judgement’(i??4).E&C;fé??:ha&'ie&eéséd'the_deéisiﬁgh'.

real risk that fair trail of the action would be prejudiced; and .that it was a
contempt to 'use improper pressure to induce a.litigant to settle 'a case on-termsg
to which he did not wish to'agree, or to Hold a litigant up to‘public‘dbloquy-u'

newspapers and television must not seek to-prejudice'a;civil*couft{s decision by
seeking to persuade the public that one side in litigation is right and the other |
wrong. The Phillimore Committee doubted whether the prejudgement test was = -~

seriously ‘impeded ‘or prejudiced™,

‘~b;/ -Dgnning,.Road to.J&stiéé;'l955,;p, 78.

See generally .Oswald, Contemnt cf'Court;'Arlidgé-énd Eady, the Law of . -

o -qJVQ_Sunra, pﬁzﬁié.?; - '11.151 {;ﬁf}'. e A S
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| adnidistration of justice; .A¥ pointed Sut in Johnsorv. Granti a/ : M[i.,]

f The!offence consists in intérfering with the ‘administration of the law; . in |
. impeding and perverting*the’ course of- justice.. It is not the dignity of the
Court which is offended — 'a petty and misledading. view of the issues involved;
it is the fundamental supremancy.of. the law which is ‘challenged." The application
of the law of contempt differs from one country to another. In.India, the
Supreme Court once chastised a leading Marxist politician and the chief minister
of a state for his ideological condemnation of the judiciary and uvpheld his
conviction for contempt of court. _n, On the other hand, the Courts in India
have also talken the view that public expression of views on matters of great
national importance did not fall within the mischief of the contempt of Court.
In the well known .case of Nebraska Press Association v. Stuart, Chief Justice Burger
said that a pre-trial publicity - even pervasive adverse publicity - does not
inevitably lead to an.unfair trial, a view which would find relatively few
subscribers in many other countries which have adopted the common law rules of
“the  contempt of -court. The Phillimore Committee in the United Kingdom recognized
.the dangers of trial. by newspapers or television but recommended the replacement
of the "prejudgenment" test by the test -of "serious risk of prejudice"s In 1982,
the Canadian law Reform ‘Commission in its final report accepted the need to
protect the fairnmess of particular .trials from serious interference even at .
- the expense -of freedom of ‘speech but not so as to muzzle the press unduly. c./

.7 The Contempt of Courts Act, 1981 was enacted in the United Kingdom inter alia,
to harmonize the law of England and Wales with the majority judgement -of the
European Human Rights Court in the Sunday Times case. .:d.—./I It has been said that
what the Act does is "to maintain the basic stance of the ultimate supremacy of the
due administration of justice over freedom of speech but to shift the balance a
little in favour of the latter'". _'_{_e,/ It may also be pointed out that apart

from the majority decision on the particular facts of the Sunday Times case, the
Buropean Court did unanimously agree that one of the purposes of the contempt

. law is to maintain the authority and impartiality of the judiciary; and held it

. to be legitimate in principle. ‘That is the 1imit of the law of contempt, sc” that -
. it rémains essentially a shield and does-mot: become an instrument of. suppression :. -
“of ‘freedom of, speech.and public accountability. .The -game’ prin¢iple. applies o’ : -
| .holding the court: in camera, which is.justified énly if 1% advances the cause of
“justice but not if it is employed merely Yo evade publié adcountability. Courts
-are sometimes invited to hold .certain proceedings in camera and.to preserve-the

. aonymity of parties but this ‘ought not to be done-to avoid publig accountability -
_ Equally relevant 'is the procedure of public pronouncement and publication of the -
‘judgements af eourts 80 that they are there for any one to examine and comment "
pon. :Individual opinions of judges,’dissenting or concurring, also serve the
.purpose of Public accountability of the judciary and perhaps a.sense of .

X la'cqountabilj:ty to posterity, but. in ecivil law countries .dissenting opinions o.i’-a,

... '2/ 1993 50.789 (at p.790) cited with approval in A.G. v,
leveller Magazine Litd.. (19797 - A.C. 440°at. 459. Lo T

b/ ‘In'Ré E.M.S. Namboodirivad (Hamboodirivad v. Nambiar) {1970) 2 SCC 325.°

. "€/ See Report lo. 17 (1982) p. 28." This was clearly underlined in the
Working Paper No..20 of the Canadian Law Reform Commission.(1977). :

4/  Sée Borrie and Lowe's Law of Contempt, op.icit., By B85

&/ Tbid.;p. 85 0w
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Jjudges. in the mlnorlty or concurrlng but separate oplnlons are never made known
and are not even recorded in Some cases. In collegial adjudication (which is the
pattern in courts of first instance-also in civil law countries), individual
judicial responsibility cannot be ascertained. The system has its advantage in
presenting a united judicial frent to the public and to the authorities and in
discouraging the angularities and the prolixity of individual judges but there

is also a net loss to the community which is deprived of the wisdom of one or
more judges who might prove to be more prophetic and far-sighted than those in
the majority. Once again, it is a matter of the custom and usage of a legal
system and no uniform procedure or unlversal model can be ordalned

- A happy and harmonlous mix of Jud1c1a1 lndependence and accountablllty in -

a framework 6f principles and standards creates congenial and favourable. conditior:
and enables the judiciary to pérceive and- perfonm its role 'in the fulillment of
its objectives and in the discharge of its functions. Such a framework of"
_principles ‘touches only broadly on what judges do and how best they can- perform
their judicial functions. It lays down reasoriable and flex1ble standdrds without

- -mardating any mdédels. To that broad framework of prihciples and standards, each

.country has to relate in terms of its own. experiences, problems and solutions
and should endeavour to achieve and excel existing standards in its own way withou
allowing the basic principles to be compromised.

. It has fo be borne in'mind that impartiality is not a technical conception.
. It is a state of mind. =/ Impartiality must also have a human face. Judges no
doubt form a part of a given system, but they should nevertheless be "as free,
impartial and independent as the lot of humenity w1ll admit'". ;Q/ Independence is
‘a conultlon precedent for lmpartlallty. ,

..To. sum up the framework of” prlnclples whlch emerge from ‘the study in .an 0y % &

;outllne form:. Judges 1nd1v1dua11y "shall be, free-td .decide, matters beforethem and

within’ their- Jurlsdlctlon 1mpart1a11y w1thout any 1nterference,, the, judlcrary :
_as an institution should be 1ndependent of the Executive and the Legislative..’ Ib
jurisdiction should not be tampered with. Judges should ‘have the freedom of I
thought, speech, expression, assembly, a35001at10n and movement to fulfil the ™
‘promise of lndependence inherent in their office and functlon., Methods of Judlcr
selection should preclude judicial appointment based .om improper motives. -
Candidates chosen for Jud1c1a1 office should be individuals of integrity and -
ablllty ‘There should be- no dlscrlmlnatlon in the selectlon of judges butf due.
con31deratlon should be given to ensure a fair réflection bv the - judiciary of - the
society. The’ Judlclary itself should'be .involved in maklng selectlons for judicis
. appointment. - The postlng, promofion and transfer of judges ‘should be. based on. |
internal autonomy, objective assessment, and consent of the- Judge.. There should
-be security of tenure. The executive must ensure- the security. and. physical = -
protection of judges and their family. "Judges should not be permltted to be- sued
or prosecuted except by an authorlzatlon of an- approprlate Jud101a1 authorlty.t 5

; } .Hughes, C. Ji 1n Unlted States V. Wood (1936) 299 Unlted States l2§'(p.lﬁi
E_/ Constltutlon ‘of Massachusettes adonted ln 1?80 ' E
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Judges should be'bound by professional sécrecy and should mob be required to .. .. .. -

-testify, A judge should be disqualified for accepting any incompatible office .« . ' o

‘or employment of in.cases of any conflict of interest.. A judge may be o PR

accountable in disciplinary or other proceedings before ‘an appropriate- forum . ;

‘and. his actions ‘should be considered on the basis of established standards of B S

judicial conduct and there. should be a fair opportunity to the judge concerned

to defend himself. A judge should not be subject to removal except on proved -

grounds of incapacity or misbehaviour rendering him unfit to continue in office.

The main responsibility for court administration including supervision and

disciplinary control of administrative personnel and support staff shall vest

in the judiciary. It should be a priority of the highest order for the State

to provide adequate resources for the administration of justice. In states

of exception, derogations should not be made from the basic minimum principles

of the independence of the judiciary. The courts must ensure the observance of

fair trial safeguards. ' : . ’ - : '

., The basic principles outlined can be translated into a living reality only
if there is public understanding of, and support for, the role of judges in modern
society. The functions of the judiciary and the part it plays in securing justice
and public order needs to be . understood by the ultimate masters of all Govermments,
the people, as well-as the authorities and individuals who operate the system.
/duman rights education and legal literacy are the foundations on which the
edifice of judicial independence can be securely built in the modern world. In
order to preject a proper image and to discharge its responsibilities adequately,
the judiciary must put and keep its house in order. There has to be a ceaseless
striving for integrity, excellence and efficiency. The judiciary must ensure that
there are no malpractices, misconduct or misbehaviour in the administration of 5
justice, no undue delays or denial of justice, no paralysis of judicial will to - it
dispense justice without fear or favour and no ab%%géa}on of jurisdiction b
because of fear or favour. In the contemporary, Stspective of the twenty-first f/ [Rorashatd
century, the rule of law and human rights constitute the core commitment of the ¥

S B d‘maﬁéjthié_allianbeLeffecti&eﬁandlmeaningful,thérefisfheqa.jbr training - -
judges ; prosecutors,. lawyers and law eriforcement officials in the field of human ©
rights and for strengtheniﬁg legal institutions, particularly in- third world
erantries. This has Been emphasized time and again’ by nor-governmental
organizatibns'ji/-in different. fora of the United Nations. This. developmental :
initiative,. if imaginatively implemented with the assistance of non-governmental N
organizations would go a long way in creating an enduring indigenous infrastructure !
in every country. A world-wide sense of professional solidarity among judges ' e
and lawyers would. help to provide mutual assistance and would assist in building .
up 4 community committed to the basic values of the independence of. the judiciary.

"In the ultimate analysis, the defences of the. independence’ of justice must be . .
‘built up in the: public mind,'in the minds of. thHose who operate systems and = :
subsystems -of power in the society, and above all in the minds of judges," jurors,
assessors. -and lawyers -themselves, and this is particularly so. in the changing

and challenging age in which we live. S T E = et '
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as See, e,g.'Sanpsis_éf material received from ndnqgoverhméntal

organizations in -consultative status (The Administration of- Justice and the, a2 . :fﬁ
:Human.ﬂighps,qf.pétgineesj-E/CN.4/Sgb,2/1984/1§; 5 .June 1984, para. 6l. .. LA e oA
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VIII Ihdependence of Memhers of Tribunals, Jurors, Assessors .
’ and Arbitrators - :

Jurors and assessors participate in the process ofAjudging
and therefore their independence 1is necessarily a part of the
independence of justice, An assessor who is chosen for his or her
technicel competence 1is like an independent expert witness, His
role is advisory in some jurisdictions, in others, an assessor
participates as a judge with a limited status or as a full member
of a court. In the Soviet justice system an assessor has the '
right to dlssent and hlS or her individual mlnorlty opinion may
prevall on appealt¥ The Jury system was 1ntroduced in many countries
as a part of the process of democ1at1sat10n. The oath of jurors
testifies to their obligation to ‘be impartial and independent. In
the United States ‘of America, the Sixth Amendment guarantees speady
public ‘trial by an impartial jury, and this constitutional provision
has been interpreted to mean that a selection should be from a
cross-section of tne communlty, without systematic and intentional
exclusion of economic, racial, political and geographlcal groups
or of women. Reform movements and measures relating to jury system
1n the countrles in whlch it is used demonstrate the empha51s on the
goal of 1mpart1a11ty and 1ndependence.. ’ = ag

Arbltrators and members of tr1buna1s perform essentlal
JudlClal functions. Though they may not be Judges strlcto sehsu

it is necessary that they are fully 5001a11zed into the -ethos of
1ndependence and - 1mpart1a11ty. Some of them possess spec1a11sed
technical expertise; others’ may be c1v1l servants or 1awyers or
retired Judges._ Some of the trlbunals and boards are courts in
a fullfledged functlonal sense. Many of: them enJoy vast powers
1f they are not 1ndependent and 1mpart1a1 in any system or if
they are not perceived- to. be 1ndependent and impartial by the -
publlc because they do. notrsecurlty of tenure and other forms of
protectlon for their 1ndependence& grave Jeopardy to 1nd1v1dual
rights may occur. Admlnlstratlve and quas1 judicial trlbunals

have a great potentlal for performlng 1mportant adJudlcatlng tasks

* V,- Zaichuk,, "Arn“]:_'_r'_idividuai-'-';'_(.)p_j-.nj,'ori,. 1Zvestia Maj. 22, 1975, p. 5.
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but it is necessary to impart”a modicum of jddicialisation
to them to e [reasenabte extent consistent with the functions
they perform and?{%e impact of their powers and functioans,

n a recent case, a Gonstitution Bench of Supreme Court of

India had occasion to judicially review Administrative Tribunals
Act, 1985 enacted in pursuance of the newly inserted Article 323A
of the Constitution of India, (S.P. Sampath Kumar vs, Union of

India (1987)1 Supreme Court Cases 124). The Gburt held that the
Act would not be rendered unconstitutional if certain amendments
were carried out., The amendments thus mandated, though indirectly
(under the pain of declaration of invalidity) were to the effect
that the Chairman Qf‘the'Tribuhal shall be a sitting or a former
Chief Justice or a senior Jjudge of a. High Court of proven ability,
tnat in the appointment of Vice-Chairman there shall be no
particular weightage to tne.services and no '"valae - discounting'of
judicial members, and that the appointment of Chairman, Vice-Chairman
and Administrative Members shall be made by the Government only
after consultation with the Chief Justice of India. The Court also
ruled that '"such ceqsultation must be meaningful and effective and
.ordinarily the recommendation of the Chief Justice of“India mpSt'be_gf
adéepted;ﬁﬁleSSﬂthefe are cogent feasons,.in which event the'reaseﬁs
. must be disclosed to the Chief Justice of India and hiS'responée'
‘must be invited to such reasong% alternatively,ﬁa high powered .
Selection Committee headed by the Chief Justice of India or a sitting
Judge of the Supreme Court or concerned High Court nominated by tHe
Chief Justice. of India may be set up for such selection? The Court
also dirfected the Government to set up a permanent bench, and if
that is not feasible having fegard to the volume of work, then"at‘
least a circuit bench, of the Administrative Tribunal wherever

there is a seat of the High Court, The Court held that these
amendments were necessary to insulate the administrative tribunals,
which was akin to judiciary, from all forms of interé%rence froh the
from the coordinate braneheé of Government, In this case, tﬁe'élurt
elso reiterated that the independence of the judiciary was. a basic
feature of the Constitution (. and by .that token, unamendable and |
uhabri&geablej. 'This may well be described by sgme as goverﬁment=
bj judges but .in Ind;a'the judgement was generally well received

and has not been subjected to much eriticism. .
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IX. The‘Indepéndéhcéﬁéf'Practising"and Académic Lawyers

" The legal professionhas an ancient pedigrcea /. It is quite possible
that in the dim and distant past, as law took the place of brute force, sanguin-
ary duels and wagers by battle were replaced by adjudication in courts and
lawyers replaced representative pugilists.  Among ancient Hindus, a person well
versed in law offered gratuitous legal aid as a matter of siumple justice or

. because of some social connection or Kinship but therc was no professional cluss

2 <

of legal practitioners'b/. Amongst the ancient Athicnians theve was no distinct

_professional class of men whose particular office it was to speak on behalf of
“parties in a court of justice; there was no cleoar Jiffeventiation between the

- function of the agent for litigation and that of the advocate ©/. - Advocacy

was an art, the eloquent performance of orators.and the persuasiveness of the
Patroni Causarum, but-not yet an organized profession. Niehuhtqy"tells us
that the origin of -the counsel-client rclutionship gocs back. to the paternal

protection of patroni for protégés. ‘The term Advocatus cume to be used for a

pleader after the time of Cicero. Its connotation meant 'a friend who, by his

- presence at a trial, gave countenance and support to the accused o/.

. -many ancient texts including smritis. ~. - - -

~Advocate) , London, John Murray, Third edition, p. 1879.

Zxigencies of legal representatigyy led to the practice of appointing an
agent or attorney, called cognitor or procurator £/.  In course of time the

-agents for litigation became attorneys. The Islamic legal tradition gave

pride of place to jurists and juris-consults whom the Islamic judges consulted
often and regarded highly, but representation by professional attorneys
was not explicitly recognized g/.

a/ See generally Roscoe Pound, The Lawyer from Antiquity to Modern

Times (1953).

by See -Singhvi, 'The Legal Profession and its Social Responsibilities",

' The ‘Indian Advocate (1971). See.R. Jois, Constitutional and Legal History

of India (1984), Vol.-I. There are -references to.the function of lawyers in

z . [ N .
c, See. Bonner, Lawyers and Litigants. in Ancient Greece (1972).

qJ’ " History of Rome, I, pp. 277-279, referred to by many writers. See
William Forsyth, Hortesius (An Historical Essay on the Office and Duties of an

-

e/  Ibid.

, £./ . Rbécoe'Pound, Jurisprudence, Vol. V, Part 8 (The SYsteh of Law),
1959, p. 693.- = S - , .

*_é/p- “See however, Osman Abd-el-Malek al-Saleh, -'"The Right of the
Individual ‘and Personal Security.in Islam" ‘in The Islamic Criminal.

7" Justice System edited by M. Chérif Bassiouni, 1982, pp.50-90, and p.83.
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For an understanding of the contemporary situation in
terms of the traditions of the legal profession from the middle
ages to the modern times, a reference way be made to the historical
evolution in England,

In England, as in France and other countries legal
representation evolved slowly. In ancient times, appointment
of an attorney was allowed only on special grounds and by formal
authorization in court or by special writ 8/. 'By the time of
Edward I, in the thirteenth century, however, there were already -
two types of lawyers, attorneyé and pleaders., The distinction
between the two types was sharply drawn. As late as the fifteenth
century, attorneys might be members of the Inns of Court, but
sometime in the sixteenth centﬁry, their links with the Inns of
Court were snapped and they were without an organization, without
much of a professional tradition and without any effective
discipline, In the fifteenth century another clan of persons,
called solicitors, began to appear in Chancery.

In 1825, the Incorporated Law Society was founded: in 1831,
it was given a charter; and by the end .of the century it had become
recognized -as the authorlty for "the educatlon, adm1551on and
regulation of solicitors and the repre551on of profess1ona1
malpractice", The term '"solicitor" superseded the term “attorney”
in England.The other branch of the legal profe331on in England
consisting of barristers has a long and uninterrupted .lineage.
There were four-Inns of Court and some 10 Inns of Chancery,

Tne Inns had benchers and students who taught and studied law,

8/ Glanville, De legibus et consuetudinibus regni Angliae
(1187 - 1189) Book II, chaps. 1-2 (Beames' translation, 1900) pp: 223-2'
pp. 223-226. Cited by Roscoe Pound, Jurisprudence,Vel., V, Part VIII,
'The System of Law', 1959, p. 685. : |




.";‘6‘9 aes

The Inns have retained their character as institutions of
professional legal educatlon and qualification and function

as homogeneous professional bodies with an important role in.
inculcating a strong sense of professional ethics and a sense

of public responsibility. Both judges and barristers belong

to the Inns. Judges are elevated only from among senior
barristers of recognized standing at the Bar. The history

of judicial independence in England is also the history of the
independence of the legal profession, which has.been the cradle
of British 1egalfculture. It is in the Inns of lawyers that

" the most crucial battles of ideas were fought, institutional
equations for the impartiality and independence of the justice
system and the liberty of the British people were worked out,

the dlgnlty and the freedom of the legal profession were
established, and the ethics and etiquette of the legal profession
were established, and the ethics and etiquette of the legal
profession became a living tradition. It may be that the
composition and the culture of the legal profes51on have at
'tlmes reflected class or colour bias, but a certaln respon51ve
sense of publlc accountablllty and pr1nc1pled profe551onallsm
‘ﬂmake it pos51ble for the essentlally conservatlve community of lawyers
~to move ‘with the times. It is noteworthy that the British glegal
profession, its ideas of judicial’ impartiality and independence
and its commitment to the freedom and independence of the legal
profession have exercised a strong.and lasting




influence throughout thejworld, more pafticularly in what were
at one time British Jominions and colonies, - ‘

Among the colonies of Great Britain, America began by
forbidding and expelling lawyers from litigation, It was soon
discovered that '"the work that ought to have been in the hands
of trained, responsible members of a profession got of necessity
in the hands of minor officers of the courts, sharpers and
pettifoggers"(jy. In New York and Maryland in the seventeenth
century, sheriffs, constables, clerks and justices of the peace
were flourishing as practising attorneys in their own courts and
legislation had to be enacted to prohibit them from doing so b/.
The confusion persisted even as late as 1759 when John Adams
found the practise of .law in the "grasping hands of deputy
sheriffs, pettifoggers and even constables" c¢/. During that
period, however, there were, at fhe higher stratum of the legal
profession, many educated and well trained lawyers. According
to Warren, 115 americans were admitted to the Inns of Court
in England from 1760 up to the Revolution d/. Eight institutions
of learning, where prospective lawyers could receive liberal
education, had been established before the Revolution., The
Revolution, however, engulfed the legal profession in a serious
setback,

The decline of the professional idea and ethos led to a
virtual collapse of standards and requirements as to education
and professional training of lawyers particularly after the
Civil War in the United States. In 1860, only nine .of the
‘then 39 jurisdictions prescribed a definite period.of
préeparation for admission ‘to the Bar. Preliminary general
education was no longer .required. New Hampshire, Maine,.": . .-
- Wisconsin and Indiana abolished -all educational requirements:.
Apprenticés read law in the offices of practitioners who seldom °
exerted themselves to teach or supervise their professional work.
There was oprosition to an educated, adequately trained bar and
an indepéndent, experienced; permanent judiciary. The history
of legal and social institutions in the United States shows that
the resurgence and renovation of legal professionalism imbued

with the spirit of the time and inspired by the -ideal of public
service during a — - ;§> T

®/ 1Ibid., p. 688. . _ . |
b/ Riley, "The Development of the Legal Profession in
Maryland" -(1899), quoted by Pound, 1bid. - -

. . ¢/ Works of John Adams, 2, (edition published in 1856),
p. 58 and p. 271, referred to by Pound, op.cit., 688. '

d/ Warren, History of the American Bar . (1911), p. 194 ff.
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iittle over  the last one hundred years -have brought a decisive
change in the quality of legal.education, the calibre of the

legal profession, the prestige of lawyers and law teachers

and their social .impact, the use of law for social engineering

and as a vehicle of human rights. The leading law schools

and the Bar Associations have over the years played a momentous

role in bringing about a sea change in the role perception and

the role performance of the legal profession. American lawyers

and judges occupy a pre—eminent position in the American society.
The American Bar today is large, well-knit, affluent and influential.
It is aware of its social responsibilities, and has the will and

the resources to move in the direction of realizing its objectives,
Its institutional image today is that of a pillar of liberty

-and mainstay of society'’s striving for Justice. Younger generatlons
of lawyers have spear-headed a movement for equal justice,
particuilarly to alleviate the situations engendered by dlscrlmlnatlon
and poverty, Particularly notable in the context of the present
study is the American Bar Association's Committee on International
Human Rights, its Sub-Committee on the Independence of Lawyers

in Foreign Countries, and its Network of Concerned Correspondents,
illustrating the sense of solidarity and concern in the American
legal profession for human rights generally and for lawyers in

other countries in particular,

Most of the constitutions of States do not make express
provisions for the independence of the legal profession as they
do in respect of judges, or even jurors and assessors, That is
perhaps because the legal profession does not generally constitute
an organ of State power and its independence is assumed to be in
existence independently of the organ*of State powers..or because
its autonomy is secured by legislation, social and. professional
traditions and conventions, and by the very nature of .the work - s
- lawyers do, -Indeed, it is- thelr work and tradition-which together
define ‘the nature and scope of their- independence, because ‘their
andependence ~as.that of Judges jurors and assessors,‘is a :
prerequisite in their work. It is premised on the service. they
render, and because that service is best rendered in traditions of
freedom, independence is its most fundamental aspect,

A lawyer cannot. perform and fulfill his representational or
advisory role under any external threat, restriction, pressure,
influence, inducement, intimidation or interferéence from any
quarter, direct or indirect, or if there is a conflict of 1nterest
He cannot be quite 1mpart1al or independent - —

N @»}Q-
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of .his client; but professional ethics do.expect of him a certain degree of -
.objectivity, freedom and independence, even in the relationship between-him
and his.client. . A lawyer represents his client and his interest but in
advising his client, he also represents the law. . A lawyer is entitlcd to
advise his client what he can do and what he cannot do, and is not bound to
follow his client's peremptory behest to stop telling him what he cannot
lawfully do and to tell him how he can do what he wants to do. Nor is it

a part of the lawyer's duty to so identify himself with the interests or
desires of his client as to conspire in.committing a crime or a civil wrong.

“i;. The independence of-lawyers is a right .of the individuals and institutions
seeking remedies because it is a functional guarantee of the ' rights of individ-
uals and institGtions in need of lawyers to represent themor to advise them. "

"~ It is evident that'a lawyér who-is subjected to undue pressure or inducements
of any kind from any quarter cannot properly and satisfactorily discharge his

- ‘professional duties for and.on behalf of -his client. If he succumbs to any
"such pressure, he forfeits thé right to represent or advise his client. . Such,
pressure or inducement may come from the opponents of his client or of the
class or group or race to which his client belongs. Pressures of public
opinion in unpopular causes are equally perilous.  Discrimination is often
a social malaise manifested in an attitude of mind. If a lawyer suffers from
prejudice.or is influenced by the prejudice of others, he cannot be depended
upon to do his duty. There would then be no access to justice for such groups
or classes who are victims of prejudice. Even in ordinary litigation, a
lawyer should be able to command the implicit and complete confidence of his
clierit. The trust and confidence of the litigant (or anycne seeking legal
.advice) .in his lawyer: springs from the lawyer's:competence, diligence, reputa-
tiofn, - freedom, .courage and the observance of .the highest professional -standards

by him.. - If a lawyer i identified by:the-authorities or the public with his:

" -cliént or-his-client's cause, however. popular or unpopular-it. may:be,: the -~

" -professional:freedom 0f thé lawyer is impaired. - Unfortunately this is a

* ‘widespread phenomenon and . therefore .ldwyers. are held to public obloquy. and
‘socidl ostracism and are even subjected to loss of professional work, loss .
of personal’ liberty-and loss of -life because they are professionally connected

- with a case.or.a kind of case or because they are courageous and have integrity.

. It is well known that.lawyers are also. rewarded by gifts of high public-offices-

.. for professional services rendgred -to political parties. That, however, is -~

" understandable and exgusable;4§ut'when a ‘lawyer .is made to suffer or is threat--

. -ened with.penal, civil, administrative, economic or-other 'sanctions by reason

- .of his having advised or represented any client or'cause, the stage is'set for

‘the intimidation of the.legal profession and violation of'its_independencei////

A, Throughout the world there is a striking similarity in respect of three.
lfundamental aspects: “‘(a): the concépt of law as a-profession, (b) the broad

" identification of.a function of advising clients and representing them |
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"profe551onally, (c) the autonomous organlzatlons of - lawyers as a prof8551onal
.-class. - Each one.of these aspects is vital to the status of the community
- of legal practltloners -and_to their. 1ndependence. " Their role as scholars and °

publicists, which also .calls for a special measure of" erudition, ob]ect1v1ty
and independence, is also generally recognized and had its beginning in ancient
times.

~+. Given the complexities of modern society, whatever the stage of economic
development in a country, lawyers have become indispensable. Citizens, groups
and the State require legal advice at every step to anticipate and avoid prob-
lems and to arrange and order their affairs; they require lawyers to represent
them. Lawyers have expert knowledge and special skills. What is fundamental,
they have a sense of social responsibility, professional .ethics, and a degree of
independence necessary to the performance of their functlons In .modern

vsoc1ety there cannot be a satisfactory or systematlc organization of' the

economic and sécial activities in a community or in the world (which is itself
a ¢community today), and there cannot be an acceptable system of adjudication
and settlement of disputes without law or lawyers. Nor can fundamental free-
dom$ "and basic human rights be ddequately protected and effectively advanced’
without the active involvement of the legal profession. To perform these
tasks, a lawyer must be free and independent individually and the legal pro-
fession should be free and ‘autonomous, as an organized profession.. The lawyer
and the legal profession must be aware of the ideals they serve and the manner
in which they must serve those ideals in the fulfilment of their obligations.

‘. A lawyer has obllgatlons to his cllent as well as to the soc1ety His
obligations to the society include his obligation to his profession as well as

. to his fellow human beings. It is in this context that the legal profession

may be defined as a group of men and women pursuing a 'learned-art as a.common
calling in the sp1r1t -of publlc service - no less a public. servmce because ;

"‘-1nc1dentally it.may be a means of livelihood" 3&/.°. There-is a great-deal :
more than tradxtlonal .dignity and convivial fellowshlp in ‘the idea .of a pro- :
fession. " There is 1nte11ectua1 and ‘moral striving which is characteristic. of C

the legal profe551on - There is the spirit of public service; the quest.-for

- justice and fair play, and the commitment to certain values which have earned

them the appellatlon of a noble profession. The independence of the legal -
profession is' vital not for the sake of lawyers but because they serve the ot

' ffundamental cause. of thé rights of human belngs and those of 'the soc1ety

a, : Roscoe Pound Jurlsprudence,_Vol 5 Part ' (The Sysfem of Lew;
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The development. and chatacter of the legal profession is linked to ‘the
evolution and outlook-of the.legal order within the framework of which it
operates. A lawyer serves that legal order, helps to extend its frontiers -
and attempts to reform and humanize it. A lawyer is, in this sense, not
only a mechanic but also an engineer and an architect.

%~.. The profession and its own role perception bears testimony to its sense
of tradition and its awareness of social purpose and accountability. Role
perception by the profession is an assurance that the goals and ideals of the
profession are not relegated to oblivion, that the acknowledged expectations
which form that role perception constitute a kind of social contract and an
earnest of role performance. The profession's own understanding of its.role
leads to rules and conventions of ethics and etiquette, some of them written
and many .of them unwritten. . These rules and conventions are .sensitive to
social pressure, needs and demands, and are subject to change from within
and .sometimes by legislative or judicial intervention. They help in the
constant process of the socialization of the profession.  The ideals of the
legal profession are in a fundamental sense universal without-being uniform.
Their universality provides the basis of shared values and common principles

_applicable to the legal profession on a world-wide basis. These ideals can-

not be achieved unless the independence of the legal profession as an intrinsic
institutional and functional condition is guaranteed X%/ . '

2,7, Fundamental to the role of the lawyer and the principle of the

independence of lawyers 1s the lawyer'srprnF9<<1onal education and training.
It is through legal education and professional training that lawyers are

. educated in the discipline of law as a science and as an art and are prepared
for-their professional duties. Professional compgtence is -imparted to them

as students.in universities, .as

-apprentices preparing for their legal careers -

- .- and as ydung lawyers, imbibing knowledge of ‘law and techniques of advocacy- from -

- their seniors. .- It is during this -formative stage.of- their Iives that their .~ “
- value system is shaped and they acquire their sense of professional ethics,

their. awdreness of the social responsibilities of the legal profession, and their

" concemn for human rights- and fundamental freedoms. In their capacity as
. teachers, researchers ‘and critics . ' |

Wabes teda the independence : s .
¢ lawyers is grucial, 2T T P;. =t .and‘ooqecp1v1ty

::,127 .Sée'B._BarbeT5 "Some -Problems infthe;Sociblogy 6f the Professions", .

©1963.~ {see Daedalus Vol. 92 No. 4, 672. Durkheim'came to the conclusion

that an ‘occupational activity can be efficaciously regulated only by a group

_intimate enough with it’'to know itsjfunctioniﬁg,“feel'ail its needs, and able
- to follow all their variations. See J. S. Gandhi, Lawyers and Touts, 1982.
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" 'An illustrative reference ‘to.the Imns of Court-in England.iwuld Sérve to = = -

‘nderline.the importance of professional legal education.  For centuries théy

- ave functioned as nurseries of the legal profession: They admit members to
". the Bar, provide for their education and set the pace of professional conduct

and etiquette. There is an atmosphere of -cohesive homogeéniety. An ina is

a university, a club and a guild rolled into one, united by shared and continu-
ing tradition and ritual but at the same time alive to modern needs. Judges,
senior and junior barristers and students reading for the Bar all belong to the
Inns which are meant to provide legal instruction in a professional setting.
Younger members imbibe the values of the profession and its traditions as a
part of their professional education and culture. To an outsider and a critic,
an Inn may appear to be a highly inbred and exclusive institution, perpetuat-
ing ‘a class structure and preserving the status guo. They.are no doubt .
essentially conservative institutions and are not quick:to trespond: to sudden -
winds of change. On the other hand they have shown a considerable capa~ity

to cope with the changing times without discarding tradition. . The Law Society
which .is-the professional body of solicitors plays a similar educational’,
informative and disciplinary role. The Inn and the Law Society and the
universities inculcate in the. students the philosophy and outlook of sturdy

professional independence.

- In most countries of the world there is a clearcut shift from professional
apprenticeship to universities for imparting legal education. In many coun-
tries, a first university degree followed by another university degree in law

is necessary for admission to the Bar. In a study first published in 1922,

Max Weber correlated the system of apprenticeship and the pragmatic responsive-
ness of the common law and contrasted it with the more intellectual and formal-
istic treatment of the law arising from university education in Europe.. - From

- the ‘point of view of the independence of: the legal profession, it is necessary e
" to transmit ' the ethos .of: the profession and the basic'value of its independ--' -~
‘ence both through university: eéducation and professional training, both'as a

part of intellectual equipment and as-a matter of pragmatic approach. The - C
objectives of legal education and training throughout.the. world should be to™ L
equip- the student with (a) technical professional compétence-and liberal and
contextual understanding of law, its evolution and its role; ~and (b) an
awareness of the ideals and ethical duties of the lawyer and of human rights .~
and fundamental freedoms, and a-sense of social -responsibility and corcern for
those who are disadvantaged or neglected. . In this context, and in order to

' empliasize the new dimension.of the-second (not secondary objective), Lord

Wilberforce. spoke in Manila a'féw years ago of the need for a. new breed of
lawyers sensitive to the social ebligations of the legal profession and Mr.
Justice P. N. Bhagwati has advocated the idea-of -"barefoot" neighbourhood
lawyers in the third world countries to highlight the new challenges to- which

the legal profession must-respond &, 7.

“ai/  See Kishore-N.-goVina (Fiji). "Do we Need "Barefoot"fLawyérs?" o

'PaperE:PrdceeqingsxofZthe[Commonwealth.ng Conference (Hong Kong), 1983, pp.57-62.



7>, . It has to be appreciated ‘that different countries follow different . .

* systems of legal education, different kinds of curricula and different durat-

_ions of study. Diverse pedagogic methods and techniques are employed in
different legal systems. It is, also, genecrally accepted that a lawyer's
education does not end when he finishes his legal studies in the university
for entry into the profession. In many countries, the legal profession holds
its own examination and requires the observance of certain formalities for
admission to the Bar. In England, there is now a new emphasis on university
education in law, but admission to the profession is exclusively a professional

preserve of the Bar Council and the Law Society for barristers and solicitors
rgspectively. : :

-, -+ - In the Republic of Korea, admission to the Bar is through a very .~ .
difficult examination after the completion of legal education in the univer-

. sity. In Japan a person has to complete the course of a legal apprentice
~after his legal education to be qualified to be a practising attorney &/. .

Antensive practice courses are also given by the bodies of the Bar in different
countries. - The main idea is to ensure professional competence, but what is
needed equally is that human rights content of legal education and the emphasis
on the independence of the Bar as a professional institution should be sub-
stantially augmented. Access to legal education and law careers is obviously
an important determinant of the role which law and the legal profession play
in society. If there is indirect discrimination or systematic exclusion in
the matter of legal education or entry into the legal profession, it is bound
to have certain repercussions on the way the legal profession would function.
There may not be overt discrimination and yet it is quite possible that for
one reason or .the other a .segment of the population is excluded from legal

- education or.the legal profession. -‘From the point of view of avoiding tlie
detrimenital consequences of-class bias -and- affiliation and of ensuring the =~
. independence of .the legal professidn, access to legal- éducation should be . .
" open, equal, uniform and without any discrimination. - In some “jurisdictions,
it is constitutionally permissible and.socially desirable to resort to a’
moderate measure of affirmative action to secure wider accessibility and to
correct' imbalances. ~Wider accessibility is likely to bring an enlargement
of perceptions and a more Tepresentative responsiveness which. democratizes

- and socialises-ihe legal profession and prevents-it. from becoming exclusive
and elitist.” Such wider accessibility.may often diminish the conventional -
social homogeneity and”lower the quality and standards of the profession.
It would .call for a.strategy to énsure that members of -educationally back-

_ ward or socially. deprived sections of the community have full opportunities
"to come .up to the level of others before they actually enter .the profession

. or soon thereafter so that standards of the profession as a whole do not -

g/ . See Law No. 205 of 1949.
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suffer a serious setback and-qualitative disparities are not created.. It may -
be noted that for a long -time, discrimination was practised in the matter of -
entry to the legal professidn'not only on the basis of race, colour and social
origin but also on the basis of sex. - Earlier in this century, -women were not
permitted to become lawyers in many countries. In recent years there has
been an increasing number of women lawyers in most countries of the world.
Their entry in the legal profession enables the profession to perform its role
more adequately and with a fuller awareness of the women's viewpoint which in
its own way contributes to objectivity and independence.

. The numerical strength of the legal profession is important because it
helps to strengthen its influence-and enables it to discharge its duties to

the society adequately. Therc is no set formula- for .detemmining the ideal

strength of the-legal profession in a given country. No proportion. or percent-
. age 4n relation with the total operation can be indicatedfas.reasonably,_
" necessary. Certain societies are more Jlaw-minded or litigious than others.

.Forms of wealth and property and their distribution and pattems.of litigious
“disputes may also indicate the extent to which lawyers are required and the
arcas in which they specialize. The need for lawyers also depends on the
existence of an efficaciocus remedial framework, how much it .costs to go to a
lawyer and to institute legal proceedings, how long it takes for the disposal
of the case, how -credible and satisfactory is the process of adjudication in
cvery socicty. The problem of costs and the problem of the law's declays
assume grave proportions.  The legal profession has-a social obligation to
ensure that the law's delays are reduced to the minimum and that legal services
arc available at a fair priec, although in most jurisdictions, it is neither
necessary nor practicable to impose a rigid or.unifém -scale of fees 'so long
.- as the.system does not.make ‘legal services. a rich man's-preserve.- An adequate .
* rumber, of lawysrs and.the freedom of ;choice *to -the ‘public. may generally be:’the. .. ™
‘most acceptable method.- - Démand and supply cannot pe determined with precision. -

" ‘but it is generally of:interest:to see whether there is‘a shortage or surfeit: .
 of lawyers. . bhile the numerical strength of. the profession also has. its.

* impact on the society, it has.also the likely ¢onsequence of bringing down the
. standards of the legal profession. .- Large numbers varying in-quality would -

.. have the inevitable effect-of providing. poor sub-standard legal services.

. .Avsmall number ,~ although of very high quality would lead to a scarcity of’legél -
services and a measure of elitism. " The profession must balance both quality -
and quantity. - gy P S o :

8.  Jurisdictions. with'a very small number of lawyers face a problem with

.- régard to 1ega1“litérafure,irépdrfing,systems=andfthe quality of intellectual
discourse.- .. It is difficult’to build up a sense of community when the number:
of lawyers is very:small. . - There are also countries which have no- lawyers. 45
‘Rwanda, is an -example inpointy U TR I



Af legal education and proFe551onal training are iormatl\c factors’ in
pleparlnv prospective lawyers for a true perception of their role, and of the
basic inportance of the principle of indépendence, the faithful performance
- of that role in advisory aud representational capacities is the operationil
test. A avocat, abogado, advocate or attorney, by whatever term he nmay be
designated, and whether he is a senior or junior member of the Rar, perfomms
both advisory and representational functions. Most of them in most of the
cascs perfom thosc functions for a consideration. The crucial yuestions,
however, are whether those functions are being performed in a careful, competent
and diligent manncr, with dignity, honcur and humanity and in consonance with
norms of the ethics of the legal profession; whether the lawyer is performing
those functions faithfully, fearlessly and with freedom and independence, with-
out any Hl,crqnuc, *nfluen ¢, interference, restriction, obstruction, induce-
ment, pressure’ orintimidation from any qudltcr,' whether the services of law-
_ yers are available to everyone in SO”lCt} and there is more or less equal access
to justice without discrimination; whether the legal profession as a whole
is helping to uphold the rule of law, to promote and protect human rights
and to stréngthén truth and justice in the society. This simple four-uay
test provides the touchstones for evaluating the social role of the legal
profession. To answer this four-way test to his own satisfaction and to the
satisfaction.of the legal commumity as well as the society as a whole each
lawyer must be imbued with and inspired by the noble traditions of his pro-
fession and be conscious of the privileged and responsible position hc occupics
in the society. ~fhe basic framework of the rules of legal ethics is more or
less the same ifi different legal systems. |

%.—

ch al ethics provide the ground rules for lahycrs as g class to parti-

c1pate in a civilized social exercise of resolving disputes and helping to,
ad}udlcate or Uf redressing-grievances. in accordance, with:Jaw, equity.and -
- good ‘conscieénce.”.. The.office of the lawyer generailv is-to seck-justice -
. according to. 1aw. ~He' may help to 1nterpret law in the light of the justice .
.-of the case. ' He represents-a cause and a client but he also represents the -
* law and 1its dlsc1p11ne and wisdom: He cannot perhaps be altogether impartial
or*independent vis-d-vis his client and ‘the cause of his client, but to the
extent ‘that his allegiance is ultimately to law and he is also an officer of
the court, his. partisanship must be tempered and he must retain a measutrc of
=profe351onal independence ‘even in relation to his client and the cause of his
client. . The rights and duties and the conduct and motives of lawyers are . -~
" . premised on the functional requirements of a lawyer's work and 'shHould be .such

"as to.merit the approval of all just men" 2.,. The duties of a lawyer
k= —_— : _ . .

al/ See generally Américan: Bar Association, Qplnlons of the Committeé
on Profe551ona1 Ethics with-the Canons of Profc5510nal Lthlcs, 1967 Ldltlon.
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" towards his client are to,a&ﬁiég his blient-as'to his 1legal ‘rights and

obligations; ~take legal action to protect lis client and his interest, and
represent his client before courts, tribunals or administrative authorities.

A lalyer may, in keeping with the rationale of the law, appeal to the conscience
of the judge or the jury and may persuade them to so apply the law as to do
justice as he sees it. “He may advise his client on the strength and weakness
of his case. His professional ethics demands that he should advise fairly

and candidly,.and with a sense of responsibility, and that he should not

foment litigation or help to fabricate evidence or assist his client in
committing a fraud or contravening the law. He enjoys immunity in respect

_of confidential communications of his client for public policy reasons but

not for enabling him to conspire or collude in the commission of a crime.

" .- Confidentiality.of lawyer-client commmications is an important condition
for thé discharge of his duties by a lawyer in an independent, fair and
credible manner. .In most countries, communications between the lawyer and the
client are regarded as privileged. ®hen a lawyer is engaged to ‘defend a
client accused of crime, the lawyer is entitled to present every defence that
the law permits by ail fair ‘and honourable mecans. If a lawyer defending his
client were to disclose the information received by him from his client or if
the State were to interrogate the lawyer with regard to what his client told
him, ‘or pry into a lawyer's papers to discover what an accused person might
have told his lawyer or what document he might have handed over to him, the
prosecution may not need to have witnesses and the lawyer would be reduced to
the position of a prosecution witness. The privileged confidentiality of a
communication does not, however, extend beyond the case in which a lawyer is
engaged. If a crime is about to bLe conmitted by his client, the lawyer is

- . free to-inform the police. -. Indeed.it may be his duty to-do so.- ' An attorney
< phose client has fled the.jurisdiction of the ctourt while out on bail, must
~.reveal the “whereabouts ‘of- his client, even if ‘received' in confidence from the’

‘tlient :%/.- “Information that a client-has violated the.temms of his ‘parole’

is not privileged b/.  According to an informal unpublished opinion, the law-

‘yer of a fugitive from justice may not properly.advise him-not to surrender
- because he believes that public hysteria would prevent his getting a fair

trial /.

“a/ . Ibid., p.20. .. Fomal epinion of A.B,A. No. 155. .

b/ - Ibid., Forﬁél Opinidn Np;‘156.

-

¢,/ " - Informal opinion No.: 14, Ibid:, p.2l.
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A lawyer is.mot pcrmitted_to'éolicit business because ‘that would be .
inconsistent with the dignity of his profession. If"in recent years, -lawyérs .. !
have been permitted to advertise in certain jurisdigtioms,fit-ié.mainly because '
it is construcd to he in public interest. A lawyer has a right of prompt
access to his client 1n custody because that is necessiry for the rights of
the accused to be respected, for a fair trial and for maintaining rules of law.
A lawyer cannot accept employment which puts him in a subordinate position to
any authority because that would impair his frecdom of advocacy. An elaborate
set of rules indicating incompatibilities and conllicts of interest with the
practice of law ave laid down in all the legal systems to protect a lawyer's
integrity and independence which are fundamental to his role’in the justice
system. A lawyer cannot engage in trading and ccmmercial activities and in
most jurisdictions he cannot practice any other profession, because he must
_givc'hisjundividcd.allegiahcc’tO'his‘prcfégsion..j e is generally free to -
participate in the political; social or cultural life of the .country because
that does not compromise his indepeddcncb‘aﬁd'because‘his intellectual and
-moral equipment and his status as a free and ﬁndépendent person are highly
valued. . . e

i A i A

The lawyer owes a duty to show proper respect towards the judiciary and
to defend and uphold its dignity. In all ‘the legal systems a lawyer may OT
may not be regarded as an officer of the court, but he is an important 1imb
of the law and the independence of the judiciary is vital te the independence
of the legal profession and vice versa. Judges, not being wholly free to
defend themselves, are particularly entitled to receive the support of the
Par against unjust criticism and clamour 2. That, however, does not mean
that a lawyer is in any way subordinate to -the judge. He has the right, in
‘ an appropriate case, to object to the. participation of a judge or to. the conduct .

of a trial or hearing. . He may ask for. the- transfer of a.case from a parti- .. .
cular judge or a. jurisdiction.’.. He mgy_;cpqr;-gny~mispéhavidqr or interférence "
by.a judge ‘in.the legitimate andffearlessfdischarge'ofnhisﬂdutits';o'his g
coTleagues and the Bar association’and the Bar association may, in’an appropr-’ -
jate case; express its disapgrovallof.thé'cbnduct,pf the, judge.. - o o

5::. In certain cbﬁntries,'thé~1eadef-of the Bar convéys the ﬁeélings of the = = -
Bar to the judge- Members of the Bar sometimes Trefuse’ to appear in the court - i-.
~of a particular judge 'or adopt other methods to make their;objcction.ﬁlearlyg_ SR

known. - A judge is not supposed to use his power to puriish for contempt of
‘court in.cases where.3-1awyer'has'only.queavoured.to'dthiS'duty.' Indeed;. '

.

Y/ Ibid.; p.16.
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'-ih,cgftéiﬁ jurisdictibds, a judge may himself be held iﬁ‘cpnﬁehpt'gf;court if
.he’ wereto misbehave with a lawyer. or use abusive or intemperate language.

Nor should the judge who is apprised of his own contempt by a lawyer ‘initiate
proceedings to impose sanctions against the lawyer. A lawyer must enjoy civil
and criminal immmnity for statements made in good faith in written pleadings
or oral arguments or in his professiongl work before a court, tribunal or other
legal or administrative authority. In certain countries the Bar plays a part
in the sclection of judges. In those countries, the Bar should give due
importance to judicial fitness in the selection process because it has the
expertise to evaluate prospective candidates or nominees a/. Lawyers must

_scrupulously refrain from exerting any personal influence on a judge and from

interfering in the due administration of justice. Relations between judges

.and lawyers must not be open to "misconstruction of motive™ and must not appear

to mark a lawyer as particularly favoured. _As an American canon puts it: -
"A‘selffrespecting-independence'in the discharge of professional duty, without .
denial or diminution of the courtesy and respect due to the judge's station,

is the only proper foundation for cordial personal and official relations.

between Bench and the Bar'' .b/.

@, A lawyer's safety.and security must be ensured by the society and neither
the State, nor any other authority, nor any individual litigant should be
allowed to take any revenge in any form upon the lawyer or members of his
family. It is well known that lawyers have been deprived of their liberty

and livelihood and were prisoners of conscience merely because they discharged
their professional duties fearlessly and courageously. Many of them were
subjected to torture and abduction. These extreme episodes constitute a form
of organized intimidation and put fundamental. freedoms and human rights in

double jeopardy. . - Lesser-forms of interference with the independence of the

- “legal profession; though not so crude and violent, pernicjoys and objectionable.

" They ‘range from.inducements.and bribery to nepotism,-blacRndil and other.

- seemingly gentler forms of pressure. “When these lesser forms of inter- - = .
- ference are employed by individuals or corporations or even the agencies of '
_the State, and if the decay of morality has not sapped the vitality of the

society and the legal profession, we find reliable defences in the conscience

.-of the individual advocate, the ethics of the legal profession, the.protests

of. the people an& the'diéapproval'of the international COmMMMity .

: . : N
. 2 . . T .- . : ,c'/ ' . ;
-2/ ¢ Ibid., p-17. = - e oy .

tp/  Ibid., p.18.
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“22. The most important condition of the: faitliful performance of the rolé -
of ‘the legal profession is the autonomy and -independence of its organization.
For an individual lawyer his -professional organization’is -his sanctuary.- - The
honour and .integrity of the profession and thosc who belong to it are. securcd
by -its independence wiich in turn is safecuarded by its autororous orgunizetion.
An individual lawyer can do little to protect his independence in the discharge
of his functions in relation to powerful institutions or individuals. An
autonomous collective group provides an institutional armour and insulation
for its members. It is also the best vehicle for fostering professional
tradition, ethos, and solidarity. It forges bonds of common interests for
its members and imparts to them a sense of mission. ‘An autonomous professional
organization becomes the repository of continuity and collective social account-
“ability. - It is important.that the aims and activities of the autonomous
professional organization of the Bar should be such as to reflect the entire
~range of ‘the concerns “of the Bar.association. . ‘In most countries, the legal
profession is-organized either as-a statutory body under the public law or it
‘operates as-a voluntary association. In many countries both statutory and
voluntary bodies of the Bar function side by side. These bodies of the Bar,
statutory and voluntary, have a pivotal role in inculcating among the lawyers
a sense of professional ethics and social responsibility and a sense of pro-
fessional solidarity and independence. Leading members of the Bar have a very
important place in the organization of the Bar and in preserving its spirit of
‘sturdy independence.- Their eminence and success as lawyers is often a source
of strength to the Bar. Equally impertant for the autonomy and independence
of the Bar vis-a-vis all external authority is the internal freedom of intellect-

val discourse within the profession.

. Different legal systems haﬁe'evOlved a set of structural arrangements
. .under which the legal profession enjoys a substantial measure of .autonomy.. . - |
“-If the legal profession is to preserve its autonomy of internal organization” -

and regulation, -it is.'imperative for it to exercise’ its disciplinary juris- -

* diction adéquately,’ effectively and $o.as.tg merit-and meet with the approval
of the commmity, without any permissive indulgencé to its -.erring members.
Jurisdiction to.take disciplinary proceedings’ should be vested exclusively
in'a committee established by the Bar, with full observance of fair and -proper
procedure-and with a provision for appeal.- What is more” important, however,
_is' that every ‘member of the legal profession should be imbued with the ethics
of the profession. A member of a profession must at.all times strive to uphold
its honour and dignity, and when he embarks on a course of questionable conduct
- with a questionable motive, he disparages. and damages the very. sanctuary which
" _nestles him. - That is; by and.large, the universally. acknowledged norm of the
legal profassion ‘in all the countries of the-world, though applied with varying -
degrees of precision, frequency and rigour. : S
- - :In most countries, thHete are disciplimary tribunals within the legal '

profession to which a lawyer is accountable in the first instance. The Bar -

s
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association also provides a.mechanism for professional self-scrutiny,. internal. .
roform and concerted self-defence against any threat to the independence of )
‘ lawyers from outside. The disciplinary jurisdiction of the. Bar association
does not give a lawyer immunity from civil or criminal liability.. In some
countries, complaints of professional malpractice and professional negligence
involving large monetary claims against lawyers have assumed alarming pro-
portions and have made insurance of lawyers to cover such claims a practical
necessity. In most other countries, insurance for claims against lawyers
is not in vogue, mainly because litigation of this nature is either unknown
or a remote possibility. That does not however absolve the organized pro-
fession itself from exercising its disciplinary jurisdiction in an effective
way. In.many countries there are strident complaints from the consumers of
"the legal system that the disciplinary bodies of the legal profession takeé'a
soft and indulgent view of the lapse of the members of their professional
fraternity. -In England, for example, a demand has been made that a certain
number of non-lawyers should serve on the disciplinary board. Similarly .-
suggestions which.have been made in several other countries from time to time
provide a compromise ‘solution reconciling the claims of lawyers' professional -
monopoly, independence and social accountability.

__ 5. Access of the lawyer to the justice system cn behalf of his client, the
existence of an adequate framework of remedies and access of the common man to
the lawyer are relevant in the general functioning of the legal profession and
its independence. The profession camnot be independent if it is dependent
mainly on the affluent segment of the society for its clientele and cannot
serve large sections of the society, or if remedies are denied, curtailed or
rendered nugatory or if his right to communicate with or advise or represent
his client is taken away. Formally, every system recognizes the right of
.access of every person (particularly a person-in custody) to his lawyer and . .-
--vice versas. ‘Most ‘legal. systems do provide a framework of remedies.. When::.
© these ‘remedies are- abrogated orisuspended,‘as,for‘exémple,'invstates?of'f-n e
- excéption, or if these remedies are denuded of their efficacy,. n.independent.” -
-“lawyer and an autonomous Bar can do little except to appeal-to public ‘opinion .
within the country and in the international commmity. The further question - °
is whether the services of lawyers are available equally to everyone in the L
society. This is an important question which goes to the root of the integrity
- and’ the independence of the profession. - -More particularly so in the third E
- world countries where indigence, ignorance and social disability often depriﬁe.
. many persons of their human rights and their basic remedies. -
25> An Achilles-heel of the legal ‘system in many countries is their

" inadequate provision of legal services for the poor or for those with moderate

means. It is-universally accepted today that equal access to-the system of ' .

; justice is- integral of equality in the administration of .justice, but to . ~..- o
© implement -this principle in a full measure involves enormous cost and -
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organization. Por ccnturles mos; 1ega1 systems rcgarded cqual ‘access through
legal aid a matter of profe551onal Sr socidl charity:" legal systéms remained
content with fonnal equalwty of access, the doors of Justlce being thcoret-
ically open to the rich and the poor alike.

In the United States of Amerida, in 1919, chinald [icber Smith wrotc his
pionecering book, Justice and the Poor: A Study of the Present Denial of Justice
to the Poor ga. / Won the same author wrote with John S. Bradway Crowth of
‘Legal Aid Work in the United States i~/ in 1936, the situation had changed
‘considerably, but not sufficiently. In later yecars, the Supreme Court of the
United States of America laid down in the well known Gideon case that legal
aid was a mandatory condition of a fair trial in criminal cases. The Office
of Economic Opportunity in the United States of America -funded neighbourhood
legal-aid.offices and -other legal-aid schemes on an extensive basis and an
1ndependent legal-aid corporation was entrusted with monitoring their opération.
During the last three decades there has been a virtual worldwide legal aid
revolution. The legal-aid scheme in the United Kingdom is funded by the -

 Government and is administered by the Law Society. . The-Ontario Legal Aid
Plan was based on the close co-operation of the profession but its adminis-
tration was autonomous from the outset.

—64

% T In India, during the years 1970-1975, following the National Legal Aid
Conference, there were many reports &y and//; eprints advocating legal -aid
programmes with substantial State funding e foremost question in all:
legal systems is how far and in what way would legal aid funds provided by
the State affect the independence of the legal profession and how means and
merit tests may be applied ¢%/. In no country can full-fledged legal aid

ca Do, Publ1shed in, 1919 (New Ybrk Cg:negig;Ebundﬁfibnrfor the - . 4
' Advancement of Teachlng) S _,_‘;2: Sty e T = bomat S

- b&” i Publlshed in 1936 "(USjDépartmentibﬁ Lébor;‘Bureau'of”Labor
Statlstlcs Eulletln No.. 607) . : : o . ’ ' e

: C‘{ -See for instance ”Processual Justlce 19?3 see also Reports of
Gujaral Tamilnadu, Rajasthan, Madhya Pradesh Commlttees on Legal Aid. -Also
".Teport ‘'of Review and 1mplementat10n Commlttee, headed by Mr. Justlce P..N.
Bhagwabl._ : c :

& /‘” See L M. SlnghyL, Legal Aid. for Equal Justlce 1985 see.also,
WOrld TLegal Ald Colloquium, 1975 Papcrs and Proceculngs - Also Legal Aid in
the Thlrd World COUntrleS (1975) ' : ' . .
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" _be provided exclusivelféby.fhé'lég317ﬁrofession. The task is: enormous and” =" - A

the cost,whoever pays it; would be “considerable. Lawyers; particularly in .. .

the third world countries, mayﬂbe'expectéd to offer volunteer:service but

only to a-limited extent.  The State has no doubt the primary responsibility .

for funding legal aid, but care has to be taken to ensure that the Government
outlay of funds does not undermine the independence of the Bar. A viable
organizational pattern should be devised to maintain the independence of the
Bar and at the same time to effectuate public accountability in respect of
funds and performance. .

. In many countries, Government funding of legal aid has created new
sectors of litigation, but if an organization of the legal profession (e.g-
the Law Society in England) or an autoriomous legal civil authority established
for the purpose is entrusted with the task, the independence of lawyers can be

" maintained more satisfactorily than if the Government administers legal aid - -
‘directly and .appears to distribute legal work as a form of patronage or '

largesse. On the other hand, the autonomous authority can be independent

and publicly accountable. In some countries, the judiciary has been entrusted
with the task of overseeing the dispensation of legal aid. . It has the effect
of making legal aid prestigious, but it also raises the problem of the involve-
ment of the judiciary with litigation outside their judicial work and the
eventuality of a predisposition thereto. The problem of providing legal
services to persons of moderate means also compels attention throughout the
world. Caught in the inflationary spiral and the high costs ‘of litigation,
they can neither afford to pay for litigation nor are they so indigent-as to

be eligible to receive legal aid gratis. Access to the justice system for
them may be designed on the basis of existing models in several courtries,
either on the basis of legal expenses insurance Or on the -basis of a.subsid-

.. ised gpntributdry‘scheme”administered'autonomouslyﬁby the -legal profession.

“ Aﬁ’impértéhtxfﬁcﬁdf”in,éhgﬁ&ing the indépéhdéﬁce;qf the 1eééllpi0£éssi5n,i

honour and' independence if it remains united in its allegiance to its baSic:

ideals. Sometimes when .the independence. of the legal proféssion is besieged’

within a country and internal protests prove to be of little avail, the

. solidarity of the international commumity in general and of the legal
profession in other countries of the world can prove to be an important -’
factor.  The international solidarity of the world ‘community and of .the . .
. 1egal profession throughout the world is possible only when there are regular

and . continuous .channels of communication, exchange and interaction, and avail-.

happens to it from time to time in differént countries. Information is half .’

‘the battle.

. The subject éhould occhpy'é plaéefof:impdfténcé'in,the Uhited'NatidﬁS“""

system and- international bodies in consultative status and- Bar associations

L

_‘is its sense of solidarity. -'The:pfpfession_is-aﬁleﬂto presetvehits;dignity;‘-'“'J‘

. ability of information about.the independence of the-legal profession and what
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$ﬁ§ﬁf& regulérly Teport on viqléfioﬁs of the. principle of the independence of
. the legal profession. The fundamental prdrequisitea}to the independence of

lawyers areq}n four basic guarantees relating .to theNright to practise any
profession, the right to freedom of expressidn,ikhe right to freedom of associ-
ation and{the right to freedom of assembly. - Without these four fundamental
rights and without the right to fair trial safeguards, the legal profession

- cannot maintain its independence. If these rights are guaranteed, the

independence of lawyers can be effectively preserved. The ultimate safeguard
of the independence of lawyers lies in the legal system and in the society.

On the other hand, in a society and a legal system in which the rule of law and
human rights do not find the pride of place, lawyers are relegated to an
inferior position and their. independencé, honour and dignity can be violated
with impunity. Equally, an independent judiciary is an essential guarantee
of an independent legal profession. The independence of the judiciary and -

.-theﬂindependence of lawyers are interdepegdent’and complementary.

. .Diffiéulty of access to courts and lawyers, the high cost of litigatioﬁ,

procedural delays and a general mistrust.of lawyers have often contributed to
a bedevilled image of the legal profession. Even judges have not heen spared -
for allegedly conniving with lawyers and both together are sometimes described

as a continuing conspiracy to promote their own interests. The legal profession

is self-assured to the point of complacency and relatively little is done by
the profession to cultivate public relations and to project a better image of
itself. Lawyers know that they are essential to any scheme of the adminis-
tration of justice. They also feel that the criticism levelled at them is
highly exaggerated or actuated by malice..

.. The reasons for the public tirade against lawyers are fairly evident,

their traditions and-ethos are ot known to the public. . The more successful .. .

.. Tawyets do-well for- themselves.and do.not fail to .excite jealousy. - The ™ ' . .

language’ lawyers use is ot easily intelligible. - Unfortunately, their ™
services ‘also cost money, for- lawyers. must .live.- .What is more, only one

.of the two. parties to the dispute can win and: therefore the other party may

- excusably want ‘a ‘scapegoat in his lawyer or the legal system.. Few have the -

fdirness to.attribute ‘their failure to the lack of merit in their case.

Fewer .still appreciate that .the truth of the matter is not a simple or absolute
there are also some other -significant reasons for the unpopularity of lawyers
over which the-profession and the society must continually ponder. Delays

category and’ there are often two sides in the.claim of truth and justice. But

- and the high cost pf'litigatioﬁ_for those who cannot afford it cause exasper-
": ation, frustration and a rankling sense of wrong. - I1f the best lawyers are -

available only to the affluent and if the poor and the socially disadvantaged -
_are denied their due access to the doors of justice, there is bound to-be an -
‘adverse reaction’to the legal system and to lawyers.- - L ‘
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".. If lawyers do not assist and do not appear to-assist in reforming unjust
taws and procedures and in eénsuring equality in the administration of justice,
they would tend to.be seen as-the protectors of the privileged and not-as up-
‘holders of right and justice. "A practising attorney' says the Japanese Law -
(No. 205 of 1949), "is entrusted with a mission to protect fundamental human
rights and to realize social justice'. The pission should ke seen to bte ful-

. Filled and the legal profession should strive to have a better image of itself
in the public mind. :

The legal profession today faces a congeries of problems the magnitude
and complexity of which are unprecedented.  There is an explosion of knowledge,
i technologies and litigious claims. Law reports and learned commentaries have
become increasingly formidable in volume and subtlé refinements. Legislation
has been multiplied .manifold. Contemporary internationalism and the trans-

"~ national roots and ramifications. of trdnsactions compel ‘a modern ‘lawyer to’look.

beyond the frontiers of his particular legal system and the municipal law of
his country. Corporations and their business are far more complicated today
than ever before. Fundamental conceptual changes are taking place in every
branch of law. New demands and new ‘strategies, unmet hopes and unfulfilled
aspirations are all converging upon the modern lawyer, more particularly in
third world countries, where new socio-economic orders are struggling to be
born and legal systems need the care of the legal profession in a world of want
and suffering and maldistribution.

On the one hand, law and lawyers are needed to fight on the front of
poverty and privation; on the other hand, law must adjust itself to the’ .
inputs and offerings of modern technology to make the legal process more
efficient, by freeing the lawyers of drudgery, by making more judge-time and
lawyer-time available to the ‘Society and-all.this without.making law and - -

© lawyers .lose their.fuman facé.. ...Contemporary- legal-edication must cope with .. ..~

" -demands ‘of SQphiSticated,-quqiali;ed.and;compdterized professionalism as .-

" "Well-as the claims of social justice,'social responsibilities and human rights ‘-

" and fundamental freedoms. =~ The fruition of this hope depends in a-large medsure
" on the strengthening of the-pf"ciplé-of,the-indepéndence‘of the legal profession .
throughout the world and on the sénsitive understanding and realization by the
profession itself of its role in modern society for which independerice should
be ‘guaranteed. - P = g ' '
b
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X. TYPOLOGIES OF ‘DEVIANCE FROM THE NORMS
OF IMPARTIALITY AND INDEPENDENCE

" An attempt to study and monitor: the deviance plienomena in relation

to the principle of the independence of justice has great practical utiiity.
It would help to classify and systematize the symptomatic manifestations.:

It would be of assistance in identifying and verifying the manner, modus
operandi and magnitude of mischief. It would facilitate a measure of analo-
gical anticipation. An ongoing annual reporting procedure would aid in the
application of standards and choice of strategies to deal with the more serious
and persistent aberrations relating to the administration of justice. The
purpose of this study, however, is more general and conceptual; it is also.
to make a pathological cross-section examination of the phenomena by
extracting the essence of the events of deviance. o
3. .- The principle of the independence of justice is universally accepted
but its violation is by ng means a stray OCCuUrrence. Nor is it a matter of
merely minor or marginal infractions or an occasional unwitting lapse. = When
a nom is reasonably well-understood and when it is repeatedly observed to be
breached not in ogg'country but in many, the malaise of deviance from the norm
camnot be dismiss&.as something superficial, episodic and of no lasting con-
sequence. : ' '

The deviance phenomena may be broadly catalogued by reference to what
{ happens to the judges, assessOrS and lawyers, their working conditions, their
status and functions and their sense of security and independence. The follow-
ing types of deviance which often.coincide and overlap and generally cccur in -
. concerted combination are common: ' ' . : «

PO ) Dismissél,“ﬁhich:Sométimeéfinvb1Ves\femova156r‘ﬁiﬁﬁiskalxdf-anj* ¥ g

jndividual judge for refusal to decide a part

_ _ lar case-in-a particplar‘mﬁnnén,
and: sometimes involves'‘collective removals- and dismissals of judges or the ™
abolition of entire courts when they .are perceived as.obstructing the projects,

ambitions or objectives of the executive. power. Amendment of laws 'affecting:

the tehure of judges so as-to permit their dismissal or removal at the discretion
-of the executive is a related menace to the independence of judges. .

_ (b Transfer is known to be used either to punish a judge or remove him -
. from a jurisdiction where his independence is considered a problem by -the

.

executive. . Examples of. the latter include the transfer from a criminal to a--
* ¢ivil court of a judge sfio displayed sympathy for an accused belonging to'a . -
‘racial minority, or trifefer of a courageous’ civil libertarian from a court of
general jurisdiction to a tax court. e A S
(c) ~ -Appointment’ of judges fora limited term or on an acting or officiating
basis, and confirmation of’-judges in permanent posts and tenures on political
considerations.. - R T R B
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.- (d) In countries where promotion or confirmation of judges-proéeéds by
established rules or conventions rather than by exercise of executive discretion,
abrogation of rules OT conventions for promotion may be considered as a-variant
of the punitive use of transfers. ' :

(e) Assassination and "disappearance" of judges, although less common
than assassination and "disappearance'’ of lawyers, OCCUIS with sufficient
frequency and must be considered as a problem affecting the independence of
the judiciary. :

(f) Emergency measures occurring during states of exception which deprive '
ﬁﬁc judiciary of .its power to consider certain questions of constitutional law, .
to enforce its decisions or to try certain categories of cases and to-curb and
curtail the judicial finction seriously impinge on the independence of judges.
In some cases theseé aspects' of their jurisdiction simply ccase to exist, while

- in other cases they are transferred to military courts or other specially -

constituted courts whose partiality and whose lack of_independence; juridical
knowledge and expericnce is alarming.] Somctimes thesc measures are taken-
without any formal promulgation of emergency. ' -

(g) Adverse publicity, embarrassing accusations in public, and populist
pressurés to deflect the judiciary from its appointed role and to discredit it.

(h) Indirect and/or sclective executive patronage.
(1) TInduccment of extra judicial assignments OT important judicial

assignments in the gift of the exccutive.

Gy Syétématié.&én{aL:éf adequate budgéts and suppori"étaff;'deniax of

-~ autoriomy in_iﬁpeﬁhaliadminig;ratioﬁ,_and'iqadeQUate;pay,-;penéionuand other
_ benefifoand-pequQSitESginrtue:cbntdxt;of other“cqmpa;ablé-positions.”{ '

o (® ﬁppoihtméntfgf judges without reféfence'to.;héi;‘ihtegrity and ability
ot on -a discriminatory basis or by denial of equal access to certain sections

. of the people.’

(1) . Exclusion of the judiciafygffom_the.process of making judicial

. appointments-.and lack of consultation with- the judiciary off studied inattention

" (m) .PrOmotion_of_jpdges on the basis of extraneous cofisiderations and

.ncgléét of'aﬁility and ‘integrity in.mat;ers'of'judiqiai promotions.

"% (n) --Use of temporéry, ad hot; part-time tgﬁufes by ‘the éxecﬁtive to

- “subject the judiciary to a. psychosis of fear:
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(o) Promise or expectation .of -post—ret’i"i"emelriti employment by the -
Executive or by individuals, business firms ‘and large corporations.

(p) :Tear of vexatious, criminal, civil or disciplinary procecdings,
particularly if the power to initiate or authorize such procecdings is not -
vested in the judiciary. ‘

(9) Suspension or abrogation of the rights of the citizens, ouster of
jurisdiction by rcorganization of judicial functions, and vesting essentially
judicial functions in non-judicial bodies.

_(r) Denial of social status by according lower preccdence and generally
adopting a less than respectful and courteous attitude towards-the judiciary.

~ (s) Intemperate and j11-informed attacks by influential members of’ the
_executive or the legislature or by other official persons against ‘the judiciary

in parliamentary and other’ official fora and in mass media; electoral invective

and retribution; partisan attacks by political parties.

(t) Questionable life styles of judges vhich provide grist for the gossip
mill bringing the judiciary into disrtepute.

(u Privatc disputes of judges or excessive zeal of judges in prosccuting
their own cases.

(v) Lack of restraint in making public pronouncements or the failure to
“observe the obligation of reserve; or overbearing behaviour; - rudencss in
court or outsidc. ' : :

1'.;_f(uﬂ"Unmiiliﬁghéssidf“é'judge to: withdraw from'a Boh&éifiné cééé'iﬁﬁolﬁgng{"

" incompatibility br‘pbssible'conflict of ‘interest. . - .-

(x) Membership of judges. in organizations or movements which may go’
“beyond good taste or accepted public morals or which may be committed to
questionable aims or involved in objectionable activities.or their associ-
_.ation with such organizations. ' : SR I K

60-'Senility and other forms of incipient o?iadv%ncgd incapacity.

j'(i) Judicial misbeh&viour in the forﬁuof cofruption,'briber?,'gfoss
and. palpable denial of justice. e =T L

374. 'Assessors in many countries are like judges; -elsewhere they are éxper;s.

Jurors and assessors perform judicial- functions: The: deviance phenomena .in

v
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respect of assessors and jurors arise in the first place because of the )
defects of the system. There is interference with the function, independence
of the. institution of assessors and jurors when they are chosen in a manner or by
a system which is meant to operate in an unfair, unequal and discriminatory
manner. Jury packing, exclusion of certain classes or groups of persons from
jury service, handpicking jurors or expert assessors in order to obtain a
particular kind of decision, and inducing or intimidating them, are some of

the well known ways in which the principle of their independence is violated.

In countries where such assessors or jurors are regarded as the ultimate safe-
guard of the citizen, the abolition of the jury system or the institution of
_assessors poses a serious threat. A threat to their independence often arises
from'within also either because there are contaminating elements among them or

because a judge tries to impose his will upon them.
"5, In the case of lawyers, the deviance phenomena also arise from external
as well-as internal factors as the following catalogue of overlapping types of

situations and factors interfering with their independence show:

() Suspension or abolition of the Bar association or an official ban
on the Bar association or curtailment of their functions.

(b) Denial of the right of freedom of association, assembly, thought,
speech, expression and movement to lawyers and organizations of the legal pro-
fession. '

. (¢) Punitive action against the leaders of the Bar and making examples
of them in order to subdue thelegal profession as a whole. - . « w4

e

* 17 (@ . Undermining,the organizatien and leadership of the:Bar from within
- and from outside, officially and otherwise. - =~ ~ - .= 6, ; '
- " (e) Disciplinary proceedings, disbarment, suspension from practice or
prosecution of lawyers for acts within the proper scope .of their professional -
" duties, such as filing complaints about police mistreatment of a client,
- challenging the impartidlity of a judge, challenging the legality of a law
or administrative .action, or defending the legality of a client's behaviour
or statements. . : s ' '
_. (f) Threats, intimidation, disbarment, suspension from practice, contempt
_or breach of privilege proceedings, or prosecution of lawyers for statements
‘made in legal -proceedings or- outside the context of:a legal proceeding for
criticising individuals or régimes or proposing changes in the administration -
of “justice. =+ = ¢ -7 C ' ST R o0 0
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) _Selective and mgtivated prOSecptipn, inciuding rdids, searches,.. -~ - .’
seizures and other kinds of harassment, application of administrative sanctions
against -lawyers known for their ‘defence of civil liberties, political defend-
ants or social groups such as peasants, trade unions, or racial or religious
 minorities and for offences purportedly and ostensibly unrelated to these

activities. v

(h) Detention without charge or trial. Although security authorities
normally do not offer reasons for such detention, it is often the case that a
mumber of lawyers are detained at the same time and the lawyers selected are
known for their activities as defence attorneys. OT advocates and advisers to
opposition groups or disadvantaged of the society. The effect, and presumably
the purpcse,.of such detention-is’ to punish and intimidate lawyers who have
demonstrated- their willingness to provide such services, and to subdue and
suppress. the Bar as a whole. o o g ‘ '

(i) Torture and physical liquidation or "disappearance'’ of lawyers has
been a serious problem in recent years in certain countries. In some cases
the reasons for assassination are not known, but in others death threats or
subsequent communiqués confirm that legal activities on behalf of certain
individugls or groups was the reason. In some countries this has led to the
result that no political defendant is able to find an independent and
experienced criminal lawyer willing to defend him. Systematic assassination
or "disappearance'' of lawyers must therefore be considered not only a violation
of the individual's right to life and liberty, but also a threat to the independ-

ence of the profession and a threat to human rights qndlfundamental freedoms.

- .(3). Lawyers are éxpresslyﬂbarted-f:om.practice‘fo: political reasons in
-a’ small number of counitries. . For example, in.one country, -membership in .-
. certain political or professional organizations is- considered -as proof that
.. the applicant.does not support the "basic constitutional order";, while in
another country. lawyers may be barred from practice déspite commendable and
‘notable professional records because they have mnot demonstrated sufficient
support for the current political leadership of the country.

v ' (k)_'Political pﬁtronagg and preférﬁgnt-byfihe-Stafe;gnd hostile. dis-.
~crimination by the State on political grounds.” . = = L

o) -Politicisaﬁidndof the profession.
(m) Loss of'professional'identiér.

LT ()’ Detiinggiﬁ pere§sional Vaiﬁés and'diéfégafd of professional-
competence . e S e - S R




! .o b e am= . s

i 93..'.. K P < " s T,

-(0) DiVisioh_and dissension among the members of the professioﬁ;' lack

- of unity and solidarity.

(p) Lack of adequate incomes.
(@) Insecurity in case of early death or disability or after retirement.
(r) Absence of legal education of an acceptable standard.

(s) Lack of professional training opportunities and lack of attention
to training in professional ethics.

(1) Elitist class composition of the_Bar}- lack of 4ccess to legal

education for all sections of.society and the inscnsitivity of the leaders of
the Bar to the problems of new entrants. : B T

(u) Lack of public credibility of the profession.
(v) Sharp practices and. unethical conduct on the part of lawyers.

(w)  Weakness in the exercise of disciplinary jurisdiction by the
profession itsclf. '

(x) Lack of access to the legal system by the common man, and absence
of cffective legal systems. '

(y) Absence of propex relationship with the judiciary; excessive or

unwanted use of the contenrpt of court powers; subservience to the judiciary.

(@ Absence of fair trial pfocedurgs,-oﬁstéfiof_jufiédiﬁtidns pr;dqhiél.::"

q-. _pf.the_yightlof :eprespntation';o_lawyets:_

376. "One could multiply instances and éatcgories-of factors and situations.
For the purpose of arriving at meaningful analytical typologies of deviance

it is sufficient to identify the main siruatibit. .From the point of view of

the source or the direction from which the threat’ to and assaults upon the’ i
independence of justice are unleashed, it is possible to identify the follow-
ing main .types: -l 2 o
. (@ ;interference-by the executive in a variety of ways ranging from
official amiability to animosity:and from ordinary hospitality to sharp’
hostility. Official displeasure is known to have taken forbidding and brutal =

-forms in certain countries;

.(b)" interference by powerful groups and interests in the, society.
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: (c) interference by means of legislation dealing with judicial powers
and functions or immunities or security of tenure etc., or by what has been
described by Madam Nicole Questiaux in her report on states of exception as
the ultimate degradation of the constitutional state; '

(d) deviance because offlack of professional competence and non-
observance of ethical and prgfessional standards;

(e) interference by the pfess and the media, by disgruntled litigants
and the.dissatisfied public. :

~' " The problems do not admit of any simple single solution. The battle
.of independence has to be fought on many fromnts, not once and for all, but
every day.. -That battle must be fought first and foremost ‘ini’ the minds of
men.  Justice systems must command'the confidence and approval of all just
men. That is the talisman for the movement for securing the independence
of justice. Justice after all is on trial every day. It is not a cloistered
virtue. Nor is it a patrimony of a few. It is the birthright of mankind i

and a part of the ceaseless quest of human civilization.

... The disease of deviance has to be treated by the natural cure of keeping
the systems healthy and by expurgating arbitrary authoritarianism. The most
intractable problem is the problem of the judiciary in states of exception and
siege. Authoritarian régimes snipe at the judiciary and take pot shots by
pressing populism or crude power into service. They start by discrediting the
judiciary and end by curtailing its powers, functions and independence.

: ;fﬁ._glnLthé.stﬁ;éﬁ'of.éxéepiiqn ;hgf;?rétégy qf_onsiaug@t On'ﬂhé indepéndéncel
of ‘the-judiciary is more frontal. . Judicial terures are abruptly ended: .

‘Judges-are suddenly relieved of theif“ofﬁicéSfbx-bne;device or.the other.

They may be asked to ‘avow their allegIance afresh to the new.régime on pain of
‘dismissal.- Judges and lawyers may be imprisoned,manacled, tortured, intimid-"" ~
ated or bé made to disappear or put to death. - Courts may be abolished or their
powers and functions emasculated. New courts or tribumals-may be created not
only to try wartime or emergency offences but also to assume jurisdiction in
civil and criminal cases or monitor adjudication in them. .. Rights and -

" remedies are thus obliterated and 2 climate of terror is created.so as to

- enslave the judiciary and make it.subservient. Universally accepted norms
“and principles of. the. independence of justice may help in these situations

-of all.shades of severity, firstly to evaluate violations and secondly to bring

.to bear the weight of world opinion upon ‘such régimes. In this connection’
“the work of the Human Rights Committee, the Inter-American Committee on Human
‘Rights, the Commission on Human Rights and the Sub-Commission for the

- + .

.PreVention'of_Discr;m;natlon and Protection of Minorities: and .the work of
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"nohfgovernmental organizations in consultative status blazes a new trail. .
These bodies have imparted a new dimension,; meaning and urgenc?jto the
principle of international accountability.

But deviance is not always Open and turbulent. It comes creeping
in many insidious and subtle ways. That is why it is necessary for the
unwary citizen and the more perceptive observers and opinion-makers both
within the professional orbit and outside it to be on guard. Public and
professional vigilance particularly at the non-governmental level,
strengthening of legal and democratic institutions, human rights, legal
culture, and the solidarity of the international community are. the most
durable long-term safeguards. B

Many centuries ago when King Janes intervened in person on behalf of
“one of the parties in a pending case (Bruce v. Hamilton), ''the Lord of
- Newbottle (Newbattle) then also stood up and said to the King that it was -
_said in the town to his slander and theirs that they durst not do justice
but as the King commanded them; which he said should bé seen to the contrary, -
. for they would vote against him in the right in his own presence'’., The
Lords then so voted,'whereat. the King raged marvellously and is in great
. anger with the Lords of Session. The King swears he will have Mr. Robert
| pruce's case reversed, which the President understanding, says he will pen
in Latin, French and Greek to be sent to all the judges of the world to be
approved, and that by his vote it shall never be reversed. And so say the
whole session' &/. (emphasis added). There is in these assertions, not
only the principle of independence and impartiality but also an incipient
articulation of the universality of that principle and of the principle of
_international accountability for-a gross violation.” The unity of the

- judiciary. on a matter of principle and the ‘appeal of the.Scottish judge to

[

;the'internatibnal'Sélidarity_of thé;judigiary.dnd to its collective-cen- . .= ° :

1

<ciénce rings across the centuries and carries a message for fighting the

chronic phenomcna'of,deviance'from the norms of_thé'independgnce_pf justice. .

&/ IT; B. Smith, British:Justice: The Scottish CoﬁfributiOn,'i.
Hamlay Lectures, -1961. ' Soens 8 -
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XI, Epilogue
My conclusions and suggestions are: _

1. The United Nations should adopt and proclaim a Universal
Declaration on the Independence of Justice along the lines
of the revised text proposed by me and appended to my U.N,
report in 1987, :
2. A h6}1d Institute on the Independence of Justice should be
established and Comparative Law projects on the subject should
be set up.There shoctd be affoé.dz_d com‘bovwl—oj tmnbitutes m cL.ffbuuCC fegioms
3. There is need for a representative world organization
.specially wedded to the cause of independence of justice. - Such
‘an organization would have a special role in promoting and
protecting the independence of justice and in creating world-wide
solidarity and may not only provide a clearing house of information
and a specialized institute of education and research on the
subject of independence of justice but also a rallying point
for the principle of independence of justice as a flighting faith,
4.  The subject of Independence of Justice should be taught
to law students and prospective lawyers and curricula based on 2
comparatlve approach should be developed. . Every bar association ,
-should take up’ a profes51onal and publlc educatlon prOJect onT%neme
5.'A A package programme of technlcal assistance should be launched
for the development of legal difistitutions, tralnlng of lawyers
and judges and promotion of the concept of independence of Jjustice
some of the countries where facilities are inadequate: The UNESCO
and U,N, University.should also address themselves to these tasks.
National, regional and international seminars.and exchange programmes
for lawyers, judges, draftsmen, law officers and members and staff
of law reform commissions on a sustained basis with a composite
approach inclusive of the twin objectives of the technical assistance
plan would be highly beneficial in a variety of ways., I would
suggest a Flve Year Integrated Plan for the Development of Legal
Institutions and Promotion of Human nghts as a part of development
process,



6. A world merment should be organized to build-up the
defences of the independence of Justice in the public mind
and in the minds of those who operate systems and sub-systems
of power in the socie‘cy,'t-l'\fCJL‘*-J':':ﬁ,j'““"’o‘-%*’—a amnd kLU%?&UhD-
7. Five years after the Universal Declaration is adopted,
there should be a review for the purpose of preparing an
International Covenant or Convention. In the meanwhile the
Human Rights Committee of the-U,N,, the Human Rights Commission
should collect and monitor relevant information of gross and
persistent patterns of the violations of the norms. of the
independence of justice, - .

The striving and the struggle for the independence of
justice is a part of the perennial quest and the ongoing battle
for fundamental freedoms and basic human rights. And, in the
immortal words of Byron:

For Freedom's battle once begun,
Though baffled oft is ever won.

@.. The Giaour, 1,123,





