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Should the Rules Relating to the Admissibility of Extrinsic
Evidence be Relaxed?

Before proceeding to a discussion of the assigned topic I
would like to raise one or two questions of interpretation.
Considering the text alone, the following questions come to mind:
(1) Does the question as framed direct discussion to the

question of more intended use of particular material? Does

it mean, for example that 1 should discuss whether material
now admissible for certain purposes should be permitted to
be used for other purposes? or,

(2) 1Is the question intended to develop discussion of the
possibility that existing rules should be relaxed to allow
counsel and the judiciary to use material that is currently
prohibited for limited or uinlimited purposes?
or,

(3) Does the question intend a discussion of both (1) and (2)?

(4) Does the Title preclude consideration of the adoption of a
more restrictive rule that would prohibit all or most
extrinsic evidence?

(5) Should the discussion be limited to the interpretation of
ordinary statutes, or should it also cover interpretation of
the Charter as well?

(6) What is meant by extrinsic material?

There is no extrinsic evidence I can turn to for assistance.
I am left therefore, as you are with the bare text of the title
for guidance.

I have interpreted the title of this session to mean that
there are existing legal rules which govern the admissibility of
extrinsic for purposes of statutory interpretation.

The question to be discussed is whether these rules should
be relaxed, in the sense of being made less restrictive so as to
allow the admission of different kinds of evidence now prohibited
and for purposes now disallowed. 1In other words, I have selected
question (3) as the controlling intent.

As the result of discussion with one of the conference
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organizers it was agreed that this discussion would be limited to
non Charter interpretation, thus answering question (5). Thus
there remains only the question of what is meant by "extrinsic
evidence” for purposes of this topic.

In a general way, extrinsic evidence can include any
material that is external to the text of the statute itself.
This could include earlier versions of the same statute, other
statutes dealing with the same subject matter, historical data
describing social conditions existing at the time the legislation
was enacted, pre-enactment materials in the form of Commission
and Committee reports, comments by legislators both inside and
outside the house and newspaper descriptions of the new
legislation. Our courts have traditionally accepted reference to
earlier versions of the same statute, statutes in pan materia,
and historical data as legitimate aids to construction,
particularly when the statutory language was deemed to be
ambiguous.(])

In more recent times, the debate has centered around the
admissibility of particular extrinsic evidence which is connected
in some way with the legislative process that 1leads to the
enactment of a particular statute. Such "legislative history"
can include: statements made by the Minister responsible for a
particular piece of 1legislation upon its introduction into
Parliament on second reading, reports of special parliamentary
committees respecting proposed legislation, pre-enactment reports

of Royal Commissions, as well as other special Task Forces or
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Committees, statements made by members of the legislature during
debate upon the Bill and statements made by committee members in

Committee, if recorded.

WHAT DO THE PRESENT RULES PROVIDE?

As a matter of practice, our courts have allowed counsel
greater leeway in the presentation and use of extrinsic evidence
when concerned with constitutional issuesfz)The judicial task of
determining the pith and substance of particular statutes and
their characterization for purposes of section 91 and 92
application has influenced our courts to adopt a more 1liberal
approach to the admissibility of extrinsic evidence than is the
case where non constitutional issues are involved. In those
situations in which the court is interpreting the text of the BNA
act itself, Canadian courts have worked freely with extrinsic
evidence in the form of post Confederation debates and Royal
Commission Reports.

In non-constitutional cases, our courts have not been
reluctant to use some forms of extrinsic evidence such as data
relating to social conditions existing at the time the statute in
question was enacted as well as statutes "in pan materia". The
creation of Law Reform agencies in Canada within the last fifteen
years has resulted in counsel presenting to the Courts, in ever
increasing numbers, reports of law reform agencies as extrinsic
aids to interpretation. In 1978, the Supreme Court of Canada

approved their use in non constitutional cases for the purpose of



(3)
it must have sought to meet in the new statute.

Insofar as Constitutional cases are concerned, two decisions
of the Supreme Court of Canada involving the use of extrinsic
evidence are particularly important and instructive. In the
Anti-Inflation Act [1976] 2 SCR 373, the court was presented with
a vast array of extrinsic evidence by counsel, including a White
Paper tabled in the House by the Minister of Finance, an economic
study paper, economic statistics, and a speech delivered by the
Governor of the Bank of Canada. The material was tendered, not
to resolve the construction of terms in the legislation, but to
show the social conditions existing at the time of its enactment
and the evil it was intended to correct. Chief Justice Laskin
approved of the use of extrinsic evidence for these purposes and
suggested that "no general principle of admissibility or
inadmissibility can or ought to be propounded by this court" and
that questions off resort to extrinsic evidence and what kind of
evidence might be admitted should depend "upon the constitutional
issues which it is sought to adduce such evidence".(L+>

Mr. Justice Ritchie declared that extrinsic evidence in
general, and the White Paper in particular, were not only
admissible but essential in order that the court would have
before it the same material that had been before Parliament at
the time the legislation was passed. Mr. Justice Beetz was
prepared to go further and to consult Hansard, "not to construe
and apply provisions of the Anti Inflation Act, but to acertain

its constitutional pivot". (52



In the second case, Re Residential Tenancies Act [1981] 1
SCR 714, the Supreme Court, speaking through Chief Justice
Dickson, discussed the admissibility of a law reform commission
report which had been offered to show the factual context ang
purpose of the legislation under consideration. 1In the course of
deciding that such a report was admissible the Court provided the
following guidelines concerning the use of extrinsic evidence in
constitutional cases:

(1) Extrinsic evidence is admissible to show the operation and
effect of the legislation.

(2) Extrinsic evidence may be admitted to show the true purpose
and object of the legislation.

(3) Extrinsic evidence cannot be used as an aid to the construc-
tion of a statute.

(4) Generally, speeches made inside the legislature are in-
admissible because they have little weight.

(5) Extrinsic evidence may be admitted to show the general
social background against which the legislation was enacted.

(6) Extrinsic evidence is inadmissible if it is inherently
unreliable or against public policy.(6)

Chief Justice Dickson has provided a useful summary of the
guidelines to be applied but they are far from self explanatory
and are bound to be difficult to administer. For example, guide-
line (6) which would render inadmissible any extrinsic evidence

that is inherently unreliable or against public policy
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presumably means that even though the material is used for
approved purposes it may still be deemed inadmissible. Such a
general rule seems to be in conflict with former Chief Justice
Laskin's earlier admonition that in constitutional cases no
general rule of admissibility or inadmissibility can or ought to
be propounded and that decisions should be on an ad hoc basis
based upon the constitutional issues being considered§7)However,
accepting the rule that the later law supercedes the earlier, let
us consider this guideline in the context of guideline (4).
Hansard debates are specifically dealt with and considered to
have little weight because of their generally unreliable nature.(8>
Statements made by legislators in the BHouse or in Committee
during the legislative process are usually considered to be
suspect because it is assumed that political bias will outweigh
the desire for objective truthgg)These statements would probably
be considered inherently unreliable within the meaning of guide-
line (6). But notice that guideline (5) does not impose an
absolute bar to the admission of such material and seems to imply
that there may be situations where the statements made might be
relied upon. Presumably this would involve circumstances where
the element of political bias was lacking and therefore the
statement could be relied upon for its accuracy and truthfulness.
This judgment, to be made by the court, would, I assume, be made
on the basis of the stature and reputation of the person making

the statement, the context within which the statement was made

and, perhaps, the subject matter being discussed.



and, perhaps, the subject matter being discussed.

As for extrinsic evidence that is contrary to public policy,
I have been unable to discover any reported cases where extrinsic
evidence has been rejected on this basis. At the moment, I
cannot imagine what kind of extrinsic evidence would be contrary
to public policy and yet meet the inherently unreliable test.

Guideline (3), it seems to me, has two built in
difficulties. In the first place, there may be room for dis-
agreement as to when extrinsic evidence is being used as an aid
to the construction of a statute. Usually the courts will talk
in terms of using extrinsic evidence as direct evidence of
intention meaning that the evidence bears directly upon the
meaning of words in the legislative text. Evidence that is
directed towards the general social policy of the statute or its
general purpose from which the court might infer the intended
meaning of provisions in the text is considered admissible
because it only indirectly indicates meaning.(]ODDirect use of
extrinsic evidence is equated with construction while indirect
use is not. If the extrinsic evidence is not being used to
determine directly the meaning of specific words in the statute,
but the court is faced with the problem of inferring a power or
authority that is not explicitly given by the text but which
might legitimately be inferred in light of the general purpose of
the act as revealed by that extrinsic evidence, is the evidence
being used for purposes of construction?

Such a problem arose recently in connection with the
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of Canada concerning wire tap authorizationS]]%he issue, in both
cases, was whether the provisions of the Criminal Code, which
authorized a wire tap in certain circumstances, also, by impli-
cation, authorized what would otherwise constitute an unlawful
entry (trespass) upon private property in order to install the
wiretap. Counsel tried to introduce extrinsic evidence in the
form of a committee report and a copy of the minutes of a
Standing Committee of Parliament to support the contention that
the legislature intended to authorize the necessary trespass if

required.

X . . 12 ..
In Reference Re Private Commun1cat10n§, ghe majority of the

Supreme Court were prepared to find such implied authority. Mr.
Justice Estey did not make reference to the use of extrinsic
evidence but referred instead to his reasons for decision in
Lyons v R. [1985] 2 WWR 1, heard before the Reference case but
with judgment rendered on the same day. In the oné§]3gase
Justice Estey, speaking again for the majority declared

"This material is not considered by the

courts in arriving at the proper con-

struction to be placed upon the language

used by the legislature but only with

reference to the aims of the legislating

body and the eVi1%1YEFh which it was

then contending."”
Chief Justice Dickson, in dissent, declared that the extrinsic
evidence offered could not be used as direct evidence of a legis-
lative intention to impliedly authorize an entry upon private

property.(]SD

The same extrinsic material was thus being used to answer
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The same extrinsic material was thus being used to answer
the question - Did the legislature intend to authorize the police
to make an unlawful entry in order to plant listening devices?
One member of the court (with others concurring) saw such a
process as involving the construction of the statute and the
provision of direct assistance as to legislative intent (p. 207).
The majority, on the other hand, considered the materials to be
of indirect assistance only since they were only being used to
inform the court about the social problem or mischief the
legislation was intended to counteract and the aims of Parliament
in passing the statutory provisions. With a better understanding
of the mischief and the general aims of the legislature, the
court was then able to answer the question of the legislature's
more specific intent concerning an unlawful entry. Does such a
distinction in relation to use make any sense? Can a court
realistically use extrinsic material to clarify general
legislative intent without also considering the effect of that
same material upon the more specific legislative intent? The
court is involved in statutory construction in both instances. S
One would have thought that direct evidence of intention
would be more relevant than indirect evidence and if relevancy
were the determining criteria the rule should be reversed. But
relevancy is not the test. The real reason for courts not
wanting to admit extrinsic evidence as direct evidence of legis-
lative intention and meaning seems to be that they do not want to

be bound by the effect of such evidence. Since the material does
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not form any part of the authoritative text, to let it control
the interpretive function as direct evidence of meaning and
intent would be to usurp the court's constitutional role. Use of
the same material as indirect evidence does not have the same
limiting effect upon the court's interpretive discretion.

But the outcome of the two cases was not dependent, I would
submit, upon the use of extrinsic evidence as either direct or
indirect evidence of legislative intention. The differences
between the majority and minority judgements in these cases seems
to be in different emphases upon different social values, with
the majority stressing the need for and importance of effective
law enforcement and the minority more interested in protection of
private property rights and privacy.

So where does this leave us? Supreme Court decisions in the

Anti Inflatioﬁ”ggd Residential Tenancies(]ggases indicate that

extrinsic evidence can now be used to show the operative effect
of the legislation, its true object or purpose and to provide
general background information. However, if the extrinsic
evidence is deemed by the court to be inherently unreliable or
against public policy it will be inadmissible even though used
for an otherwise acceptable purpose. Hansard debates are
generally inadmissible but there may be exceptions. The more

recent Supreme Court decisions in Lyons v. R. and The Private

Communications Reference hold that the same rules apply to non

constitutional cases as well.(lg)

How, then, can and should the current rules be relaxed? One
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direct evidence of intention, to permit the material to be used
as a guide to the intended meaning of specific portions of the
text. Another possibile extension would involve 1lifting the
general, but not absolute, prohibition against the use of Hansard
Debates in particular. A final poséibility involving an
extension would be to eliminate the prohibition against
inherently unreliable material or that which is deemed contrary
to public policy.

Before trying to reach a conclusion with regard to these
possible extensions, it might be helpful to review some of the
reasons given in support of a more liberal use of extrinsic
evidence, as well as some of the arguments against- such an

extension.

Arquments Favouring A More Extensive Use of Extrinsic Evidence

and Relaxation of Current Rules

(1) Separation of Powers and the Proper Judicial Function

Since the separation of powers doctrine commits courts to
the discovery and application of legislative intention, it is
essential that courts accurately and effectively carry out their
assigned function. According to this reasoning, any evidence,
igcluding extrinsic evidence, should be logically relevant and
therefore legitimately consulted in the search for intention.
However, the development of modern legislation, much of which is

framed either in extremely technical language or in very general
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framed either in extremely technical language or in very general
terms leaving the details to be filled in by administrative
agencies or others, has created a situation where legislative
intent cannot be readily found, with any degree of precision, in

(20) .

the words of the statute alone. The result has been to impell
counsel and courts alike to turn to background materials such as
Law Commission Reports, White Papers, Hansard Debates, and other
external material. Lord Roskill of the English House of Lords
has observed:

"I think we have now almost reached the

stage . . . where the courts will re-

sort to every legitimate extrinsic

means to ascertain the right answer to

a point of statutory construction and

will no longer be unemancipated slaves

of rules of construction which may all

too often serve to obscure and even to

defeat rather Shan enlighten the judi-

cial path." (21
His Lordship, however, would not include use of Hansard as a
legitimate means of obtaining an answer but would have extended
the search to include expert committee reports upon which the
legislation was based. Other members of the English judiciary,
by contrast, including Lord Denning and Lord Hailsham, have
indicated that they would not hesitate to consult Hansard and
have done so.(22)

The search for legislative intention assumes its reality and

the possibility of its discovery. Several 1legal commentators
have argued that courts are, in fact searching for a phantom a

legal fiction which, if it exists at all, exists only in the

minds of the judges. As Professor Ronald Dworkin has arqued,
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of [the legislature] waiting to be dis-

covered, even in principle. There is

only some such thing waiting to be

invented." (23)
It has also been suggested that the legislative process results,
not in a consensus of the majority but, at most, a compromise
between interest groups.(24)

But the concept of legislative intent is a hardy one and one
that continues to be invoked by our courts. Whether we view it
as an intellectual necessity for the judge without which the
legislative process makes 1little sense(zg)r as a concept that
maintains an acceptable balance between judicial activism and
complete deference to the will of others, "between unabashed
paternalism and unéonditional noninterventionism",“%ge concept is
hard to dislodge. Perhaps it would be more factually accurate to
speak in terms of the search for information concerning the
intentions of "knowledgeable participants who are instrumental in
the modification and passing of laws'.(27)

Even to speak of legislative intention requires some clari-
fication. The concept is used, in some circumstances, to refer
to the 1legislature's general intentions with reference to the
general aims or purposes of the statute in question. 1In other
circumstances, the court may use the term in a narrower sense of
the legislators' intention to have the statutory provisions
encompass a particular factual situation. In yet a third
situation, legislative intent is used in the sense of the meaning

the legislature intended certain words or phrases to convey.

Legislative intent can thus be a rather narrow concept or a
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Legislative intent can thus be a rather narrow concept or a
relatively broad one depending upon the sense in which the term
is used. Similarly, the permissible use of extrinsic evidence
may vary as well as its usefulness. But even though extrinsic
evidence may not provide a clear, definitive answer to questions
involving specific legislative intent, judicial exposure to the
external materials may very well give the court a better
appreciation and understanding of the social policy underlying
the legislation being construed as well as its general aims and
objectives.

(2) THE GROWING TRANSCENDENCY OF THE PURPOSE OR PURPOSIVE

APPROACH

The development of the purpose approach to interpretation
seems to have been an attempt to avoid the need to probe for a
very subjective legislative intent and yet at the same time to
maintain judicial deference to the legislature. It apears to
avoid the difficulty of a search for that "will of the wisp" that
perhaps fictional legislative intent, while at the same time
giving the appearance of a more functional approach to interpre-
tation. (28)

In the United States, particularly, as a result of the
influence of Bart & Sacks' "The Legal Process", the predominant
judicial approach has been the search for legislative purpose.
Rather than a blind adherence to traditional maxims of broad
application, Hart and Sacks advocated judicial decision mak ing

that focussed upon the particularities of the case and the



15
policies underlying the statutory provisions.(zg)Statutory pur-
pose became the keystone and was discovered with the help of
legislative history. Willard Hurst has described the process in

the following way:

"Emphasis is on coming to a specific focus
on a given statute in its full dimensioned
particularity of policy, rather than
emphasizing material or values not
immediately connected to that enactment.
Courts now seem usually to strive to grasp
the distinctive message of statutory words,
taken in their own context, with reference
to the documented process that produced
that particular act, including legislative
history deserving credibility, and policy
guides supplied by the legislature's
successive development of the given policy
area and related areas. The twentieth-
century emphasis thus is not on broad,
standardized formulas, but on custom

built determinations, fashioned out

of materials immediate and speci?I

to the legislation at issue." (30

Canadian and English courts have also adopted the purpose
approach as the predominant approachf31&n Canada, such a develop-
ment will no doubt be accelerated by the purposive approach to
the Charter advocated and used by the Supreme Court of Canada. (3?)
In their efforts to understand and give effect to the legislative
message and with a growing awareness that the full message is
seldom conveyed by the text alone, our courts have resorted to a
broader context supplied by the extrinsic materials. The search
for legislative purpose or purposes in modern statutes can be
Just as frustrating and difficult as the search for legislative
inten~tion and the desire to consult extrinsic materials will be

in-creased rather than diminished.
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(3) The Effect of Modern Communication and Language Theory

Most modern theories of language and communication stress
the importance of context as a crucial factor in the process of
communication and interpretation. For a recipient reader to
accurately receive and understand the ideas and concepts carried
by the text of a communication, ideally the text should be read
and interpreted against as broad a contextual background as
possible. But not all theories of language and communication are
consistent in their view of the effect of language. Older, more
traditional theories tend to focus upon the intention of the
author or sender of the communication. Other theorists arqgue for
and stress the objective reality of the communication and its
meaning, separate and apart from the intention of the author.(3”
For these theorists language, in most circumstances is definitive
enough to be able to stand on its own. Some of the more modern
theorists, sometimes referred to as deconstructionists, contend
that language has no meaning, "the word carries with it . . .
[an] indeterminacy of meaning"f34hetween the two polar positions
(1) that a text possesses a definite, objective meaning within
its four corners and (2) that texts have no meaning capable of
discovery and any meaning attributed to the text is created by
the reader/interpreter, lie a group who believe that "meanings
are the property neither of fixed and stable texts nor of free
and independent readers but of interpretive communities that are
responsible both for the shape of a reader's activities and for

the text these activities produce".(35)
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It is hard to deny the fact that many modern statutes
contain vague and ambiguous language. In some cases this is
because the legislature has utilized general, open-ended word
symbols because more precise and determinate words cannot be used
due to the fact that adequate scientific or other conventional
tests have not been developed. Lacking more precise measuring
standards, the legislature resorts to the use of vague standards
such as "“reasonable" with consequent delegation to a judge, jury
or administrative official of the job of application to specific
situations. 1In other circumstances, the political realities may
require the legislature to resort to a calculated ambiguity in
order to achieve an agreement between competing groups in the
legislative arena.(3§§ so doing, the parties involved, in effect,
agree to allow an objective third party, the court or administra-
tive agency, to act as an arbiter and to place a more determinate

. . . < . (37)
meaning upon the imprecise provision.

In still other circum-
stances, the legislators themselves may not understand
completely, or at all the meaning of the words used in the sense
of their operational effect and scope and so have no real intent
in this regard.

Legislative language may thus be unclear for a number of
reasons. Where this is so, the importance of context is even
. more evident. Although some theories of language may seem to
suggest that context, at least that of the author of the communi-

cation, is not important, on the whole it continues to occupy a

position of importance in communication and language theory
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generally. As long as our courts continue to see their constitu-
tional role primarily as law finders, the search for legislative
intent and statutory purpose will continue and with that search
an inclination and desire to broaden rather than narrow the

interpretive context.

OBJECTIONS TO THE USE OF EXTRINSIC EVIDENCE

A general objection to the use of extrinsic evidence, such
as Law Reform Commission Reports, Royal Commission Reports,
Report of Parliamentary Committees, government White Papers, as
well as Hansard Debates, is based upon the effect such a
procedure would have upon our fundamental legal premise that a
citizen is held accountable for his or her activities because of
a presumed knowledge of the existing lawsu”Of particular impor-
tance with regard to the criminal law, it follows that a citizen
should not be punished for violating a Committee Report or a
Minister's statement made during legislative debatef39%o punish a
citizen in these circumstances violates our traditional concept
of democracy and offends our understanding and adherence to the
rule of law.

This general objection, basic as it is, assumes several
things. First of all, that citizens will or have read the enact-
ment, secondly, that the enactment will be reasonably clear and
unambiguous and thirdly, that the citizen will be able to

understand what the enactment provides. The first assumption is
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questionable in reality, even if we restrict it to statutes that
are of immediate and every day importance to the average citizen,
such as the Criminal Code, the provincial Motor Vehicle Acts or
Liquor Control Acts. It is more likely that new statutory
provisions wilil be first read and digested by professional
advisors such as lawyers, accountants or other special interest
groups, as reported in trade journals or other specialized
reporting services. The citizen is more likely to be informed of
new legislative initiatives by the general media. Such a
realization only serves to emphasize the need for timely,

objective, accurate reporting of the important provisions of the

new legislation, by the media.(ao)

This reality, I must admit, does not appear to have been
accepted by Lord Diplock who in Black-Clawson Int'l Papier-Werke
Waldhof Ashoffenburg Ag [1975] A.C. 591 was able to justify
referring to a Committee Report in the following way:

"[Wlhere . . . statements are made in

official reports commissioned by govern-

ment, laid before Parliament and pub-

lished, they may be used to resolve

-. . ambiguity in favour of a meaning

which will result in correcting . . .

deficiencies in preference to some

alternative meaning that will leave

the deficiencies uncorrected. The

justification of this use of such

reports as an aid to the construction

of the words used in the statute is

that the knowledge of their contents

may be taken to be shared by those whose

conduct the statute requlates and would

influence their understanding of the (41)

meaning of ambiguously enacted words."
(Onderlining is mine)

Perhaps Lord Diplock was influenced by the fact that since the
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words were ambiguous even a person who had not read the Committee
report would only have a 50% chance of being unfairly surprised.
Even assuming a very small group of affected citizens, the
assumption that they read the Committee report seems difficult to
accept. Presumably, had the text been clear, resort to the
extrinsic material would have been unnecessary and prohibited.

As for assumption two, the recognized indeterminacy of
language of varying degrees, the growing tendency of legislatures
to draft generally worded provisions and to delegate specifics to
others, as well as the political expedient of enacting
deliberately vague provisions, makes this assumption of
questionable validity in many cases. In those cases where the
language itself is reasonably specific, the technical nature of
many contemporary statutes, dealing as they often do with complex
social problems, decreases the chance that the ordinary citizen
who takes the time to read the statute will understand it.
Luckily, much of our contemporary legislation has a social
welfare base and instead of imposing sanctions for prohibited
conduct confers welfare benefits of various kindsfaz% failure to
properly appreciate the true meaning of such legislation will not
have the same negative effect as would violation of a Criminal
Code provision.

While theoretically the political and legal importance of
public knowledge of the law is not to be denied, in reality this
factor, I suggest, is of declining importance and has to be

balanced against other factors insofar as it is a consideration
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in the judicial approach to the use of extrinsic evidence.

Effect UOpon the Judiciary

There are a group of related objections which have as their
central theme and concern the effect that admission of extrinsic
evidence will have upon the judiciary. One argument stresses the
fact that such material would not only permit but encourage
judges to engage in law making to an unacceptable extent. The
fear is that extrinsic material would be used in an attempt to
justify what is in essence the translation of personal judicial
value choices into binding legal rules. There is, of course,
great debate and differences of opinion as to what constitutes
law making in a legislative sense and where the boundary line
should be drawn. There does seem to be a difference between a
court choosing one of two possible meanings of the text, as
opposed to the same court reading into a statute some procedure
or process that is not provided by the text but which appears
necessary to make the statute operationally effective543%here are
other circumstapces, however, involving the application of the
statute, in which the application decision clearly makes law by
delineating the scope of the statutory provisions. But such a
situation is generally considered to fall within acceptable
bounds of judicial law making. The law making objection to
extrinsic evidence seems to assume the existence of an objective

test that will easily separate acceptable from non-acceptable
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situations. (4%

Another fear expressed by some commentators is that easy
access to extrinsic materials will incline courts to take the
easy way out of statutory interpretation problems by seeking a
ready-made or convenient answer in the material instead of
engaging in the hard work of textual analysiszS)This objection
and concern seems to be diametrically opposed to the preceeding
objection which centered upon judicial creativity.

A third concern envisages the development of an ever increa-
sing judicial appetite for extrinsic information such as has been
seen in some American jurisdictions like California.*®)If this
were to develop as a pervasive problem, there would obviously
seem to be a need to draw a line beyond which external evidence
would be deemed inadmissible.

A final concern and objection points out that the additional
extrinsic material will only add to the volume of material that
will have to be read, interpreted and evaluated by the court.
Already lengthy and expensive litigation will be made even more
lengthy and expensive to the detriment of all and particularly
those with limited financial resources. Clearly admission of a
broader range of external material will impose a greater burden
upon the court. The court will have to be cautious in its
évaluation of the material realizing that the presentor may have
selected the most persuasive and beneficial excerpts from a

broader context. If opposing counsel has done the same thing,

then the court may get a more balanced view of the material
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presented but with more material to read and assess. If both
counsel do not provide material, the court is then faced with the
decision whether to search for a broader range of extrinsic
material dealing with the same statutory provisions or restrict
itself to an assessment of the material provided, in the realiza-

tion that it is self serving and may even be misleading to some
extent.

The two remaining objections, accessibility and reliability
of the external material are major objections that have been con-
sidered by courts and the Law Commission in the United Kingdom547)
The accessibility argument really has two aspects to it. One
goes to the factor of unfair surprise and the citizen's ability
to be apprised of external material that might affect the
interpretation of the basic legal text in the statute. We have
already seen that Lord Diplock was prepared to assume that
Committee reports would be available for public perusal. Hansard
does not appear on the shelves of local bookstores but is avail-
able in public libraries and can be obtained by subscription.
Some external materials are more readily available than others
for public use. But the question of accessibility also goes to
the question of access by the profession and the ease with which
some members of the bar are able to obtain the material while
others may experience great difficulty. The fear is that large
law firms servicing financially well heeled clients will have an
unfair advantage over those who do not have the means of obtain-

ing the extrinsic materials. General availability was one of the
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factors that weighed heavily in the decision of the UK Law
Commission to refuse to recommend the use of legislative history
as an extrinsic aid to construction.*8kt is a problem that does
not seem to have deterred the American courts but it remains a
real problem nevertheless.

Reliability has always been, and continues to be a major
judicial concern with the use of extrinsic evidence. Relia-
bility will depend upon the source of the information and the
purpose or purposes for which it was generated and used. For
example, statements made by the Minister responsible for the
proposed legislation in the course of introducing the Bill on
second reading should be a reliable outline of the general
purposes of the new legislation and its underlying policies.
However on occasion, it is possible that statements made may not
accurately describe the general thrust of the new legislation.
This may be done deliberately in some cases, for political
reasons. In other circumstances, the Minister may have been
improperly briefed or may not have personally understood all of
the ramifications of the new Bill. Statements made inside the
legislature by other Members of Parliament may be even less
informed and objective. Statements made as to the meaning of
particular provisions in a Bill will vary both in their
reliability and the extent to which they may reflect the eventual
legislative intention.

In the case of Committee and Commission Reports, their

reliability is wusually not affected by bias or lack of
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objectivity or even lack of knowledge, as might be the case with
personal statements by members of the legislature. Reliability
relating to reports is more connected with the relationship
between the report and the final legislative product.
Recommendation of a Commission may or may not have been accepted
and acted upon by the legislature. 1In cases where the Commission
provided a draft statute based upon their recommendation and a
comparison of the draft Commission statute with that enacted by
the legislature reveals identical or almost identical provisions,
the reliability of the Report as to legislative intention will be

high.

The Usefulness of Extrinsic Materials

Finally, it has been argued that considering all the
difficulties presented by its use the value of extrinsic material
is negligible in that it provides little guidance towards the
resolution of interpretive questions facing the court. How
useful is extrinsic material? The answer to this question
depends, first of all, upon what a court would consider "useful®
and, secondly, upon the existence of any empirical studies that
might have been done to test the question of usefulness.

If we consider first the question of what is useful we might
agree that the most useful kind of extrinsic material is that in
which the precise statutory provisions requiring judicial inter-

pretation were discussed by the legislators with reference to the
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factual situation before the court. In this situation, the
extrinsic evidence in the form of a Committee Report or Hansard
Debate addresses itself to the specific problem before the court
and provides an answer.

Less relevant, but still useful evidence of legislative
intention, is provided by material in which the meaning of a
specific provision in a statute is discussed in some detail but
not necessarily with regard to the precise factual situation that
has subsequently arisen before the Court. 1In these circumstances
the material or legislative debates do provide clear evidence of
the meaning that was thought conveyed by a particular verbal
formula, although they did not discuss the applicability of that
formula to the factual situation in question. Perhaps of
somewhat less value, in terms of relevancy, are legislative
interchanges in which the participants discussed the specific
question relating to a particular provision of the statute but
stopped short of providing a clear answer. The Court, in this
situation, would have to make reasonable inferences from the
evidence of legislative intention provided by the material and
determine the meaning of the provisions in question in relation
to the facts in the case before the Court. In other
circumstances, the words of a section might have been the subject
of discussion in a general way in the legislature or the purpose
of a section or of the statute as a whole might have been made
the focus of a Minister's explanation. Here again, the evidence

provided by the legislative debates would not bear directly on
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the problem of interpretation confronting the courts but would
merely provide evidence from which inferences woﬁld have to be
drawn.

In some cases, no doubt, the legislative history could prove
to be completely worthless in terms of p.oviding any insight
whatever as to the 1legislative intention. In these
circumstances, the legislative discussion, although relevant in
the sense that it related to the sections of the statute being
interpreted, might provide no guidance at all because of its
ambiguous nature.

In all the foregoing cases, the legislative debates could be
said to be relevant but the usefulness of the discussion, in
terms of providing the court with a clear answer to the problem
of interpretation with which it was struggling, might be very
consid-erable or it might be very little.

Although doubts have been expressed about the value of
extrinsic evidence there is very little empirical evidence to
prove the point one way or the other. One study recently
completed in England and involving 34 cases, produced some
interesting results and insights into the legislative process and
the usefulness of extrinsic material’*? The results were dis-
appointing for proponents of a more extensive use of Hansard
Debates particularly since in not one case did discussion by the
Minister responsible for the Bill or other members of Parliament
provide a clear answer to the issue or problem of interpretation

confronting the court. This, in spite of pleas, in many cases by
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members of Parliament, for clarification from the Minister. 1In
every situation. studied, the disputed clause or provision was
either undebated or received obscure or confusing renlies from
the Minister. As the author of the study, Professor Vera Sacks
points out, the result was to leave members, in many cases, by
their own admission, confused and bewildered as to the meaning of
the provision being questioned. The Committee stage in the
author's view, often amounted to no more than a general discuss-
ion of principle rather than a detailed examination of specific
provisions.

Another interesting insight revealed by the study is that
the difficult problems of interpretation were caused not by the
arising of unforeseen situations but, rather, the enactment of
unintelligible legislation which resulted from either a
deliberate attempt to avoid controversy or a failure of the
government to begin with clearly defined statutory objectives.
These uncertainties could not be corrected apparently, in the
author's opinion, for a number of different reasons. Lack of
time in the legislative process, inadequate research facilities
and general expe?tise as well as procedural rules that allowed
the proponents of the legislation to avoid answering questions
all contributed to the failure to clarify the 1legislative
language.

But, although reference to legislative history failed to
provide clear answers to specific questions, it did, in the

author's opinion, provide additional general insights into the
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broad legislative purpose(s) that could not have been gleaned
from the statutory text alone. This kind of benefit is obviously
important when the disputed clause or provision has not been
debated or discussed specifically. Ms. Sack's study also
revealed one or two situations where reference to Hansard showed
that Parliament, after extensive debate, had decided to leave the
problem of clarification to the courts.

Some ten years ago I also had occasion to do an empirical
study of the value of extrinsic evidence, primarily legislative
history.(30)The study covered forty-five cases decided by the
Supreme Court of Canada over a twelve year period. It was
restricted to a consideration of cases involving federal legisla-
tion because of the greater availability of recorded legislative
history. The forty-five case sample therefore contains a
significant number of cases involving the Criminal Code of
Canada. BHowever, there is a sprinkling of cases dealing with the
Evidence Act, the Indian Act, the Lord's Day Act and the Excise
Act. The results can be summarized as follows:

Of the forty-five cases subjected to study, representing
57.8% of the total, proved to have legislative history that was
relevant to the problem of statutory interpretation being dealt
with by the Supreme Court. This percentage is significant in
itself and would probably surprise those who have opposed the use
of legislative history on the basis it is not relevant. Even
more significant perhaps is the fact that of these 24 cases, 15

provided examples of legislative discussion directly on point and



