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Introduction

In 1939 the English Court of Appeal in Groom v Crocker1

clearly stated that the law regarding the relationship between a
solicitor and his client was purely and exclusively contractual. A
lawyer could not be sued in tort for negligence. However, to say the
least, much has changed {n the past forty-seven years.

Today, lawyers and other professiona'lsz may be found 1iable
fn negligence not only to their own clients but, as well, to other
adversely affected third parties.3

So extensive fs a lawyer's professional negligence 11ability now
that the provincial governing body, the B.C. Law Society, has been
advised by actuarial consu1t;nts to expect upwards of 6.2 million
dollars in negligence claims 1n 1986 a'lone.4

This example of the explosion n negligence 1iability s not
confined to lawyers. Allegations of professfonal negligence resulting
fn pure economic loss are of very real concern as well to accountants,
architects, engineers, stock brokers, insurance brokers and agents,
company officers and directors, bankers, real state agents and

appraisers, and many others. The tremendous expansion of the concept

of "duty of care” since Donoghue v Stevenson5 in 1932 has had a

profound impact on all professions. Liability in negligence is no
longer merely found for physical damage resulting from negligent acts
but now includes 1iability for pure economic loss arising from
negligent words and omiss‘lons.6
How did this explosfon in negligence law occur? What effect has

{t had? Where will it end? Where should it end? This paper will

-
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address each.of these crucial questions. In the course of doing so,
the evolution of the expansion of the duty of care will be examined,
specifically as 1t has affected professionals in regard to claims
involving pure economic loss. Particular emphasis will be placed on
the very recent and still emerging trend to restrict and place limits
on the ambit of the duty of care - to, in effect, step back from the

explosion which was fired by Donoghue v Stevenson and fueled by Anns v
7

London Borough of Merton.

Following upon this, the second part of this paper will focus on
what has happened to professionals who have attempted to protect
themselves against negligence claims with Tiability insurance. The
current “"crisis in 1iability insurance" will be examined with a view to
updating and clarifying the present situation, as professionals and
others attempt to purchase reduced coverage insurance at dramatically
escalating costs. So extensive is this crisis that many have been
forced to go with partial or completely self-insured plans, while
others have had no choice but to take their chances and operate without
any liability insurance at a11.8 )

The third and final portion of this paper will discuss the “prima
facie duty of care" doctrine and will suggest that this doctrine is
inherently problematic and in need of serious review and re-evalua-
tion. As the assumption of the existence of the "deep pocket" of
1iability insurance becomes more tenuous it will be argued that the

'duty of care issue must be looked at again more closely and specific

parameters will be suggested.
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1 Professional Liability In Context

Professionals have always had a love/hate relationship with their
clients or with those to whom they give advice or opinions. Assistance
which results in a benefit to the client is appreciated, the pro-
fessional is paid, often handsomely, for his or her expértise, and both
parties part company in improved circumstances. However, in those
instances where something goes awry and the advice, whether negligent,
incorrect, or incompetent, results in the client suffering an economic
loss, quite a different result occurs.

Over the years the law has had to cope with the claims of the
aggrieved client, and over the years the 1iability of the professional
and the causes of action available to the plaintiff have changed
markedly.

The English Court of Appeal in Groom v Crocker?, in 1939,

clearly and unequivocally stated that the relationship between a
solicitor and client was a "contractual one." Greene, M.R. pointed out
that it was "by virtue &% thai fe1ationship that the duty arose, and it
had no existence apart from that relationship."10 Consequently
the only action available to the client was in contract. The client
could not sue in tort. In reaching this decision the Court of Appeal
reaffirmed the division between tort and contract that preceding courts
had laid down. And, since an action in contract was the only avenue
available, injured third parties not privy to a contract with the
defendant professional could not succeed in establishing a case for
Tiability.11

The only other possible action open to a client outside of

contract was to prove deceit.l2 Negligence was not a sufficient
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averment. In Derry v ﬁeék the court stated that in order to establish

1iability, the plaintiff had to prove that “a false representation has

been made (1) knowingly, or (2) without belief in 1ts truth, or (3)

recklessly, careless whether it be true or fa15e."13

This was the situation which prevailed prior to the landmark

14

decision of the House of Lords in Donoghue v Stevenson. The

rules were clear. Potential causes of action were well defined,
potential defendants could be identified with some confidence and the

1imits of 1iability were known. However, judicial activism was waiting

15

in the wings. While it was Hedley Byrne v Heller™™ that would be

the first to make professionals 1iable for actions in negligence for
misstatements outside of contracts, 1ts genesis actually began in 1932

with Donoghue v Stevenson.

Donoghue v Stevenson

The House of Lords' decision in Donoghue v Stevenson has been

disparagingly referred to as the escape of the genie from the

bottle.l®

However, its importance and impact on tort law has
never been questioned. Lord Denning M.R. noted that "since the

decision in Donoghue v Stevenson in 1932, we have had negligence
nl?

established as an independent tort in itself.

The facts in Donoghue are well known. The plaintiff brought suit
against a manufacturer of ginger beer alleging that she had consumed a
bottle of their product containing the decomposed remains of a snail,
the unfortunate presence of which had caused her severe physical

distress. The preliminary {ssue which was the subject of the appeal



was this -~ did the defendant manufacturer owe the plaintiff consumer,
with whom there was no contractual relationship, a duty to take care.
Precedent would have indicated that no duty would arise outside of
contract. However, legal history was about to be made. In a 3:2
decision the House of Lords held that indeed a duty of care was owed to
the plaintiff.

In reaching his decision, Lord Atkin forever altered the course
of negligence law when he referred to the parable of the Good Samaritan
and formulated the by now familiar "neighbour principle."”

You must take reasonable care to avoid acts or omissions

which you can reasonably foresee would be 1ikely to injure

your neighbour. Who then in law is my neighbour? The

answer seems to be - persons who are so closely and

directly affected by my actions that I ought reasonably

to have them in contemplation as being so affected when

I am directing my mind to the act or omissions which are

called into question.

The long term impact of these words was to extend far beyond the
mere facts of the case. The "neighbour principle" and the notions of
"reasonable foresight" ahd "proximity" were not to be confined within
the parameters of product liability cases or fact patterns involving
physical damage. Quite the contrary, these words were soon to evolve
to the lofty heights of "a statement of principle" one which, as Lord
Reid put it, "ought to apply unless there is some justification or
valid explanation for its exc]usion.“19 This despite the unheeded

warning of Lord Atkin himsel and the dissent of Lord

Buckmaster.21

The immediate impact of Donoghue was, of course, 1limited by the

22

existence of the exclusory rule. Professor David Partlett



points out that under the exclusory rule "no duty was owed where the
negligence caused pure economic loss, that is, economic loss not
resulting either from personal injury or property damage. This rule
applied whether the economic loss resulted from either an act or
words.“23 This was soon to change, however.

That change began in 1951 with the English Court of Appeal in

24

Candler v Crane, Christmas & Co.“  a case which dealt with the

issue of the professional negligence 1iability of accountants and
auditors. It was held by the majority that no duty of care was owed to
the plaintiff, a man who to the knowledge of the defendants had relied
on a negligently prepared accounts statement and had suffered pure
economic loss as a result. However, the dissenting judgement of Lord
Denning was to find strong support over thirteen years later in the

decision of the court in Hedley Byrne v HeHer.25

In Candler, Lord Denning looked at professionals and considered
the questions: who is under a duty to take care, what is the nature of
the duty, to whom is this duty owed, and how far should this duty
extend?

My answer is those persons such as accountants, surveyors,
valuers and analysts, whose profession and occupation it
is to examine books, accounts, and other things, and to
make reports on which other people - other than their
clients - rely in the ordinary course of business.

Their duty is not merely a duty to use care in their
reports. They have also a duty to use care in their

work which results in their reports.

They owe the duty, of course, to their employer or

client; and also I think to any third person to whom

they themselves show the accounts ... so as to induce

him to invest money or take some further action on them.
But I do not think the duty can be extended still further
so as to include strangers of whom they have heard nothing



and to whom their employers without their knowledge may
choose to show their accounts.2’

Although Lord Denning's views regarding a professional's
1iability in negligence for economic loss did not win the day in
Candler they were, however, vindicated by the House of Lords in Hedley

Byrne v Heller, a landmark decision that created the first exception to

the long standing exclusory rule.

In that case, the plaintiffs, desirous of ascertaining the
creditworthiness of a certain client prior to making themselves liable
for that client's debts, had their bank contact the defendant bank
(which was the client's own financial institution) to request a credit
reference. The negligently prepared reference indicated the client
company was financially stable when in fact it was not. This reference
was accompanied by a disclaimer and no fee was charged for it. 1In
relying on the information the plaintiffs suffered substantial economic
loss.

Because of the disclaimer the court held that in this particular
case there was no 1iability. However, the true importance of Hedley
Byrne was to be found in the fact that the House of Lords recognized
that a similar fact pattern, without a disclaimer, could give rise to
a duty of care, not only to be honest, but also to be careful. The
fact that there was no contract and that the economic loss did not flow
from physical damage would not prevent a court from finding such a duty
of care.

Hedley Byrne v Heller has been called "one of the most import-

ant decisions in negligence law ever rendered by a Commonwealth



court."28 Indeed, it earned its place as one of Lord Wilberforce's
trilogy of cases due to the fundamental impact it had in altering
negligence law in three important respects: 1) it used Donaghue v
Stevenson as a basis for extending negligence 1iability into areas that
had previously been immune, 2) it established a cause of action based
on negligent words, not acts, and 3) it was the first to breach the
exclusory rule.

In Hedley Byrne, one discovers just how far-reaching were the

principles enunciated in Donaghue v Stevenson. Although the proximity

or "reasonable foresight" test was not directly employed by the House
of Lords, the decision was, however, referred to for its inspirational
va]ue.29 The speech of Lord MacMillan was quoted by Lord Hodson:

The grounds of action may be as various and manifold

as human errancy, and the conception of legal responsi-

bility may develop in adaptation to altering social

conditions and standards ... The categories of negligence

are never closed.30

As Lord Devlin put it, the "real value of Donaghue v Stevenson

... is that it shows how the law can be developed to solve particular
prob]ems.“31 Lord Reid agreed but with an importanE qualifi-

cation: "That decision may encourage us to develop existing lines of
authority but cannot entitle us to disregard them. "32 However, it

has been argued by some that, in overruling Le Lievre v Gould and

narrowly interpreting Derry v Peek while relying on Donaghue v

Stevenson and the dissent in Candler, this was precisely what the House
of Lords in fact d1'd.33
Of particular importance to professionals was the fact that

Hedley Byrne established a duty of care giving rise to an action for




negligent words causing pure economic loss. Lord Hodson saw no
insurmountable difficulties associated with 1iability for negligent
words. He stated it is "[t]rue that proximity is more difficult to
establish where words are concerned than in the case of other
activities ... but these matters go to difficulty of proof rather than
pm‘ncip'le."34 As for the exclusory rule regarding pure economic

loss, Lord Hodson dismissed it with the words, “[i]t is difficult to

see why 1iability as such should depend on the nature of the

u35 36

damage. Lord Deviin's comments echoed these views.

In the course of their decision, the Law Lords set out the
circumstances where a duty of care would arise. Lord Morris of
Borth-y-Gest put it this way:

I consider that it ... should now be regarded as settled

that if someone possessed of a special skill undertakes,

quite irrespective of contract, to apply that skill for

the assistance of another person who relies on such skill,

a duty of care will arise. The fact that the service is

to be given by means of, or by the instrumentality of,

words makes no difference. Furthermore if, in a sphere

in which a person is so placed that others could reasonably
rely on his judgement or his skill or his ability to make careful
inquiry, a person takes it on himself to give information or
advice to, or allows his information or advice to be passed on
to, another person who, as he knows or should know, will place
reliance on it, then a duty of care will arise.3’

Lord Hodson expressly concurred with Lord Morris' conclusion that
where there is first of all an undertaking and secondly, actual or

constructive knowledge of reliance - then a duty of care will

38

arise. Lord Reid referred to the case of a "special relation-

ship,” "a case where there are special circumstances from which an
undertaking to be careful can be 1nferred."39 This "special

relationship" was returned to by Lord Devlin:
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[TIhere is ample authority to justify your lordships in
saying now that the categories of special relationships,
which may give rise to a duty to take care in word as well
as in deed, are not limited to contractual relationships
or to relationships of fiduciary duty, but include
relationships which ... are "equivalent to contract,"
that is, where there is an assumption of responsibility
in circumstances in which, but for the absence of
consideration, there would be a contract."40

Such a relationship may be either general or particular.

Examples of a general relationship are those of solicitor

and client and of banker and customer.4l

Although each put it slightly differently, all of their Lordships
were grappling with the same two essential issues of negligence law -
duty of care and proximity. But whether duty and proximity should be
determined on the basis of undertaking and reliance, or special

relationships equivalent to contract, or both, the net effect was the

same - as a result of Hedley Byrne the law was forever changed.

Negligence had made its first inroads into actions arising from
economic loss caused by negligent words. But there were limits. The
Law Lords clearly saw the far-reaching effects of their decision and
its potential to open up professionals to wider 1iability. This is
evidenced in their insistance that some criteria, be it a special
relationship, or ah undertaking and reliance be met before a duty could
be established. For as Lord Reid put it, "[t]here must be something
more than the mere misstatement."*?

Further 1imits were placed on this duty of care seven years
Jater by the Judicial Committee of the Privy Council in Mutual Life v
5!353,43 This case involved a plaintiff who was a policy holder
in the defendant insurance company. The plaintiff requested

information regarding the financial stability of one of the defendant
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company's subsidiaries. The defendant replied that the subsidiary was
sound. Based on this information, Mr. Evatt invested in the company
and lost money.

The majority of the Privy Council held there was no liability in

this case noting that in Hedley Byrne and similar cases the statements

in question had been made in the ordinary course of the defendants
business, and the subject matter called for some special skill which
_the recipient knew the defendant to have.44 Therefore, the action

was to be limited to "advisors who carry on the business or profession
of giving advice of the kind sought and to advice given by them in the
course of that business."45 However, this limitation has been
rejected by many Commonwealth jurisdictions.46

In Canada, limitations of a different sort have been imposed on

the duty of care. In Haig v Bamford,47 a case involving a

negligently prepared audit, the Supreme Court of Canada, in a unanimous
decision held that it was not sufficient that the defendant chartered
accountancy firm reasonably foresee the use to which the financial
statement would be put and the plaintiff's reliance thereon.48
Mr. Justice Dickson instead stated that the defendant must have "actual
knowledge of the limited class that will use and rely on the state-

ments"¥?

in order to establish a duty of care. In Canada, mere
foreseeability alone is not enough. Nor, it seems, are the tests or

1imits set down in Mutual Life or even Hedley Byrne. Hedley Byrne,

though it opened up liability for negligent words causing economic loss
throughout the Commonwealth, has not been followed with equal vigour

vis-a-vis the limits to be placed on the duty of care.
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Although Hedley Byrne was the first to break through and estab-

lish an exception to the exclusory rule, other courts did not rush in
jmmediately to take an active role in further assaults upon this long
standing rule. It took another decade before this was to happen. In

1974 the Supreme Court of Canada held in Rivtow Marine v Washington

Iron work550 that the negligent failure of a duty to warn result-
ing in pure economic loss was actionable.
Two years later, in 1976, the High Court of Australia created yet

another exception to the exclusory rule in Caltex 0il v The Dredge

“Ni11emstad."51 Here it was held that liability could exist for
negligent acts resulting in pure economic loss. The defendant dredge
negligently damaged an oil pipeline which did not belong to the
plaintiff, but which the plaintiff used to pipe oil from a refinery to
their terminals. As a result of the damage, the plaintiff incurred
extraordinary expenses in trucking the oil to their terminal. Mr.
Justice Gibbs described the conditions necessary to give rise to a duty
of care:

In my opinion it is still right to say that as a general
rule damages are not recoverable for economic 1oss which

is not consequential upon injury to the plaintiff's person
or property. The fact that the loss was foreseeable is not
enough to make it recoverable. However, there are except-
jonal cases where the defendant has knowledge or means of
knowledge that the plaintiff individually, and not merely
as a member of an unascertained class, will be Tikely to
suffer economic loss as a consequence of his negligence,
and owes the plaintiff a dutg to take care not to cause him
damage by his negligent act.>2

Mr. Justice Mason, in a separate decision, expressed a very similar

53

statement of the law. Thus, "physical propinquity" became the

next exception to the exclusory rule.
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In Canada, in 1978, an analagous fact pattern arose in Trappa

d.54

Holdings Ltd. v Surrey and Imperial Paving Lt In this case a

shopowner's business suffered as a result of the negligence of the
defendant municipality and a contracted road repair company. The work
on the road blocked access to the plaintiff's business, although no
property of the plaintiff was damaged.

The B.C. Supreme Court held that, as between the municipality and
the plaintiff, a duty of care existed. In his judgement, Mr. Justice
Ruttan referred to the fact that the particular plaintiff and his
susceptibility to economic 1oss was well known to the defendants and
that as a direct result of their negligence, foreseeable economic loss
had resulted. Thus, in Canada, liability became established in neg-
ligence for economic loss arising from damage to the property of some-
one other than the plaintiff where physical propinquity was proved.

Up to this point, the Courts, although allowing certain specified
actions in negligence for pure economic loss, had been careful to place
limits on the situations where a duty would be found lest, as Cardozo,

J. put it in Ultramares Corp v Touche, potential defendants be exposed

to "l1iability in an indeterminite amount for an indeterminite time to

an indeterminite c'Iass.“55

In his decision in Caltex, Gibbs, J. put it this way:

Further, a law which imposed a general duty to take care to
avoid causing foreseeable pecuniary loss to others would, as
Widgery J. suggested, interfere greatly with the ordinary
affairs of life. There are sound reasons of policy why
economic loss should not be treated in exactly the same way
as material loss.56

If a person committing an act of negligence were liable for
all economic loss foreseeably resulting therefrom, an act of
careless inadvertence might expose the person guilty of it to
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claims unlimited in number and crippling in amount. 57
The notion of an exclusory rule with specific exceptions was to
later be replaced, at least in British Columbia, with the notion of a

general inclusory rule in Nicholls v Corp of Township of Richmond.58

This 1983 case involved an action for negligently inducing breach
of contract. In their decision, the B.C. Court of Appeal dismissed an
application to strike out the pleading on the ground that there was no
cause of action. Mr. Justice Lambert stated unequivocally:
In short, the law of negligence is now seen as a general law with

exceptions, and not as a law of specific instances ... In my
opinion such cases as Cattle v Stockton Waterworks Co. and Weller

& Co. v Foot & Mouth Disease Research Inst. should be seen as
specific examples of a denial of recovery on the basis of absence
of proximity, or remoteness of damage, or both, and not as
establishing a principle that damages can never be recovered for
economic 1o0ss ...

This radical departure from previous decisions, Justice Lambert

60

pointed out, was to a large extent made possible by, and based

on, the landmark decision of the House of Lords in Anns v London
61

Borough of Merton.

Anns v London Borough of Merton -

In 1978 the House of Lords returned to the well of Donoghue v
Stevenson once again and this time found in its remarkably fecund
waters the raw materials for the creation of the next dramatic and
problematic development in negligence law - the prima facie duty of
care.

In Anns, an action was brought by occupiers of maisonettes who

had suffered damage as a result of faulty foundations. The allegation
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as argued in the preliminary point was that the defendant council had
either failed to inspect the construction of the foundations or,
alternatively, if it had done so, such inspection was negligently
performed. The issue was whether or not there was a duty of care.
Although Anns involved neither professional negligence as between
private persons nor pure economic loss, the ramifications of their
Lordship's decision were to extend far beyond the confines of the facts

62

of the case “ and would markedly alter how future cases of this

sort would be decided.

In the course of his decision, Lord Wilberforce looked back to

63

the speech of Lord Reid in Home Office v Dorsett Yacht. In

holding that the Home Office‘was vicariously liable for damage caused
by seven borstal boys who were under the care and control of prison

authorities, Lord Reid stated that he regarded Donoghue v Stevenson as

a mﬂestone.64 Furthermore, his Lordship went on to say that

the well known passage in Lord Atkin's speech

should I think be regarded as a statement of
principle. It is not to be treated as if it were

a statutory definition. It will require quali-
fication in new circumstances. But I think that

the time has come when we can and should say that it
ought to apply unless there is some gustification or
valid explanation for its exclusion. 5

Lord Wilberforce clearly agreed:

Through the trilogy of cases in this House, Donoghue v
Stevenson, Hedley Byrne & Co. Ltd v Heller & Par%ners
Ltd. and Home Office v Dorset Yacht Co. Ltd., the
position has now been reached that in order to
establish that a duty of care arises in a particular
situation it is not necessary to bring the facts of
that situation within those of previous situations in
which a duty of care has been held to exist. Rather
the question has to be approached in two stages.
First, one has to ask whether, as between the alleged
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wrongdoer and the person who has suffered damage

there is sufficient relationship of proximity or
neighbourhood such that, in the reasonable contemp-
lation of the former, carelessness on his part may be
likely to cause damage to the latter, in which case

a prima facie duty of care arises. Secondly, if the
first question is answered affirmatively, it is nec-
essary to consider whether there are any considerations
which ought to negative, or to reduce or 1limit the
scope of the duty or the class of person to whom it is
owed gg the damages to which a breach of it may give
rise.

Lord Atkin's "neighbour principle" had now reached its zenith.
The ambiguous concepts of “"proximity"67 and "reasonable foresight"
were now the determining criteria for the establishment of a prima
facie duty of care. Once established, this duty could only be nega-
ted on the basis of "considerations" or policy reasons. This in
itself was a breakthrough since as Professor Partlett points out:
"[r]arely does one find the judges admitting that they are making
policy decisions; they were generally reluctant to look beyond legal
formulations" .58

Lord Denning, however, was not quite so hesitant. In 1973 in

Spartan Steel v Martin & Co. he had considered precisely such an

approach, although he would not have been quite so favorably impressed
with Lord Wilberforce's test for determining the existence of a prima
facie duty.

The more I think about these cases, the more difficult

I find it to put each into its proper pigeon hole. Some-

times I say "There was no duty." In others I say "The damage
was too remote." So much so that 1 think the time has come to
discard those tests which have proved so elusive. It seems to
me better to consider the particular relationship in hand and
see whether or not, as _a matter of policy, economic loss should
be recoverable or not.6
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Despite Lord Denning's misgivings, as a result of the Anns
decision there was now a new test for establishing 1iability, one
that recognized no pre-established grounds for liability and was so
general or universal in its language that courts found it readily
applicable to new situations. This concept, although criticized as

"a device whereby courts are enabled to exercise a discretion as to
the creation of legal liability ... [which] need not be justified
in terms of precedent or priniciple relating to well-recognized

/0

grounds of civil obligation, soon found favour in other

Commonwealth courts.
The first indication of this willingness to accept and apply the
notion of a prima facie duty of care came from the New Zealand Court of

71

Appeal in Scott Group v McFarlane. In this case the successful

makers of a take-over bid sued the accounting firm which had neglig-
ently overstated the assets of the target company. The claim, based on
negligent misrepresentation, failed. However, two of the three pre-
siding judges held that ;herekwas a duty of care.72

In rejecting the duty of care Richmond, P. applied the test set

out in Hedley Byrne and decided that:

[1]t would be going too far to treat accountants as assuming a
responsibility towards all people dealing with the company or its
members in reliance, to some greater or lesser degree, on the
accuracy of the accounts merely because it was reasonably
forseeable, in a general way, that a transaction of the kind in
which the plaintiff happened to become involved might indeed

take place. The relationship between the parties would, I think,
be too general and not sufficiently "special™ to come within the
principles underlying the decision in Hedley Byrne.’3

Two years prior to the Anns decision the Supreme Court of Canada

d74

in Haig v Bamfor anticipated Richmond, P's comments. Dickson,
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J. speaking for a unanimous court, said that in order to establish a
duty of care between accountants and third parties there must be actual
knowledge of the l1imited class that will use and rely on the state-

ment.75

Reasonable foresight on its own was not enough.

However, for the rest of the New Zealand Court of Appeal,
reasonable foresight was sufficient. Referring specifically to Lord
Wilberforce's speech in Anns, Woodhouse, P. stated that his Lordship
would "test the sufficiency of proximity simply by the reasonable
contemplation of 1ikely harm. And, with respect, I do not think there
is any sound reason in favour of a more restrictive approach.“76
Cooke, J. similarly held a duty of care to exist.77

Another early, and arguably extreme, application of the Ann's

formulation was made by the High Court of Australia in Wyong Shire

Council v Shirt.78 Having decided that an unlikely risk of injury

may nevertheless be foreseeable, Mason, J. went on to discuss the
nature of "foreseeability."

A risk of injury which is quite unlikely to occur, such as that
which happened in Bolton v Stone may nevertheless be plainly
foreseeable. Consequently, when we speak of injury as being
"foreseeable" we are not making any statement as to the
probability or improbability of its occurance, save that we are
implicitly asserting that the risk is not one which is far
fetched or fanciful ... [I]t certainly does not follow that a
risk which is unlikely to occur is not foreseeable’9

The next significant professional 1iability case decided under

80

Anns was Ross v Caunters,” a decision of the English Chancery

division. This case involved an action brought by a third party
beneficiary under a will against a solicitor who negligently allowed

the will to be improperly witnessed, thereby invalidating the will and
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the beneficiary's interest in it.81
Had the action been brought in negligent misrepresentation as in

Hedley Byrne the suit could not have succeeded. The requisite elements

of undertaking, reliance, and a "special relationship" were all lack-
ing. However, Sir Robert Megarry V.C. applied the Anns test and held
that "prima facie a duty of care was owed by the defendant to the
plaintiff because it was obvious that carelessness on their part would
be 1ikely to cause damage to her.“82
The fact that there was no reliance was not held to be signi-
ficant as a limiting factor because the class of potential plaintiffs
was necessarily limited by the terms of the will. And, moreover, it

was held that "the true basis for liability flows directly from

Donoghue v Stevenson and not via Hedley Byrne."83 And therefore,
«84

“there is no need to consider questions of reliance.

More importantly, in Ross v Caunters Megarry, V.C. clearly

overruled Groom v Crocker and in doing so dramatically extended a
85

solicitor's 1iability in negligence.

Despite ... what was said in Groom v Crocker and other cases

in that line, there is no longer any rule that a solicitor

also is negligent in his professional work can be 1iable only
to his client in contract; he may be 1iable both to his client
and to others for the tort of negligence ... a solicitor who is
instructed by his client to carry out a transaction that will
confer a benefit on an identified third party owes a duty of
care to that third party in carrying out that transaction ...
The mere fact that the loss to such a third party is purely
financial ... is no bar to the claim against the solicitor.86

The British Columbia Court of Appeal in Tracy v Atkins87

endorsed the notion of a prima facie duty of care and pointed out that

"proximity" in cases involving professionals should no longer be
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limited to “special relationships" as set out in Hedley Byrne. In the

course of deciding that a solicitor was liable in negligence for
failing to look out for the interests of the plaintiff vendors while
acting for the purchaser, Chief Justice Nemetz said,

1 should add that in my view the special relationship said to
arise when one person relies on the skill of another who under-
takes to apply that skill for his assistance is no more than a
particular way of estab]ishing a degree of proximity on which a
duty of care may be founded.8

This same approach was employed in Yianni v Edwin Evans &
89

Sons,” - to establish that a valuer or surveyor may owe a duty of

care to a third party, and in J.E.B. Fasteners Ltd. v Marks Bloom &
90

Co.”" to determine the existence of a similar duty of care between

an auditor/accountant and a third party. In this case; "constructive"
reasonable foreseeability was equated with actual know'ledge.91

At this point in the evolution of the law of negligence a number
of developments had become firmly established. First of all, the
exclusory rule barring actions for pure economic loss had taken a
severe beating. So many exceptions had been judicially approved of
that the authority of that rule was very much in question. The Hedley
Byrne exception for negligent misstatement had opened the way for
actions against professionals while at the same time its requirements
that there be an undertaking, reliance, and a special relationship
equivalent to a contract had become relegated to no more than “a
‘particular way of establishing a degree of proximity on which a duty of
care may be founded."92 The test had instead become that of

proximity based on reasonable foreseeability as set out by Lord

Wilberforce in Anns.
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93

Cooke, J., in Gartside v Sheffield Young & E11is”~ indicated

to what extent the exclusory rule had fallen into disuse. Referring to

the case of Allied Finance v Haddow,94 he stated:

That case is also a recent illustration of a proposition which
is now well settled - that the mere fact that the only damages
either 1ikely to be suffered or are in fact suffered are purely
economic does not necessarily rule out a duty of care. At best
it is a factor which may in some cases tell against a duty or
1imit the scope of liability.95

In Canada or, more specifically, in British Columbia, there would
appear to be no exclusory rule at all as a result of the B.C. Court of

Appeal decision in Nicholls v Corp. of Township of Richmondgs. As

noted above, Lambert, J.A. put it quite succinctly when he said, "In
short, the law of negligence is now seen as a general law, with except-
jons, and not as a law of specific instances."?’
While the exclusory rule became less and less of a limiting
factor in determining the availability of negligence actions, the prima
facie duty of care doctrine enunciated in Anns proliferated throughout
the Commonwealth. The law of negligence, it appeared, was in full
stride, its ambit ever-increasing. Reasonable foreseeability and
proximity were reaching their apotheosis as courts took advantage of
the latent ambiguity of these terms to create novel duty relationships.
But why? Professor Partlett argues that it was much more than the mere
evolution of the Common Law:
But more fundamentally an altered judicial attitude has been at
the fulcrum of these changes. The demand was felt by the courts
for wider recompense for negligently inflicted harm. This was
founded on the proposition that it was fatuous to believe that
individuals could adequately protect themselves against the con-
sequences of bodily or property damage. Thus there followed a

call for compensatory justice, a particular form of corrective
justice: the rendering to a person of redress for the violation
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his or her - rights by another. The moral dimension in Lord
Atkin's dictum was potent in moving courts to take bold stances.
The neighbour principle facilitated this judicial decision
making. The very simplicity and the universality of the
principle, rather than its intellectual power, made it readily
applicable to new situations.98

Other observers have noted how this altered judicial attitude has
facilitated a unique, and arguably incomplete, decision making process.
Burns and Smith point out that since the prima facie duty doctrine
assumes the existence of the duty, it

... need never be justified. One need then only show in terms of

utilitarian calculus, economic analysis, political ideas of

fairness or a religious sense of right and wrong, dressed up in
the amorphous language of public policy, that the defendant ought
to have done what he failed to do, so the unjustified prima facie
duty is confirmed.

The consequence of this is that

the ultimate cost bearing issue is shifted from the legal

question of the existence of a duty, to the factual questions of

standard of care. This is because only the most overwhelming
argument in terms of such prima facie duty of care being negated
by policy will pursuade a court to reject the plaintiff's case at
this point.

It seemed that negligence law was irrevocably bent upon its
course. However, one ineluctable axiom of the law is change. Forces
would come to bear that would shift this course and slow its advance.
Limitations on duty relationships would be called for and set down and
reasonable foreseeability would lose its patina and its nimbus would
begin to fade.

The interpretation and application of the Anns prima facie duty
of care doctrine by the courts discussed above did not meet with
universal approval. In 1982, the majority of the Victorian Supreme

100

Court in Seale v Perry saw distinct problems with the
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prevailing interpretation of Lord Wilberforce's comments. Lush, J.,
referring to the passage in which his Lordship sets out the prima facie
duty doctrine, stated:

In my opinion, in the light of its origin in Lord Reid's
statement and of the authorities which Lord Wilberforce cited,
the passage which I have quoted cannot be read as meaning that
the possiblity of foreseeing damage by itself establishes
"proximity" which in turn establishes a duty of care.10l

Interestingly, it appears that Lord Wilberforce may have agreed

with Lush, J., at least in part. In 1982 in McLoughlin v

102

0'Brian, a case involving an allegation of negligent infliction

of nervous shock, his Lordship, in the course of deciding in favour of
the plaintiff, stated “[t]hat foreseeability does not of jtself, and

»103

automatically, lead to a duty of care is, I think, clear. He

went on to cite with approval Lord Reid's comments in McKew v Holland &

Hannen & Cubitts Ltd:104

A defender is not liable for a consequence of a kind which is not
foreseeable. But it does not follow that he is liable for every
consequence which a reasonable man could foresee.l

Lord Wilberforce's comments in McLoughlin v 0'Brian had an effect

undoubtedly undreamt of by his Lordship. In a number of later Common-
wealth cases they were cited as a justification for criticizing the
prima facie duty doctrine set out in Anns, specifically the use of
"reasonable forseeability" as the sole criterion for establishing even
on a prima facie basis, the duty of care.106

The facts in Seale v Perry were very similar to those in Ross v

Caunters. However, in Seale v Perry the majority came to a quite

different conclusion and held that the solicitor owed no duty of care

to the intended beneficiaries. Indeed, Murphy, J. noted that his
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opinion on this subject was directly contrary to that of Megarry,

V.C.107 and went on to state:

The present case is one, as Megarry, V.C. points out, in which
what he characterized as "financial loss is directly caused by
the solicitor's breach of that duty, and reliance by the
plaintiff is irrelevant." But this statement may beg the
question, Is there a duty? Reliance is one of the vital
considerations to look for before answerina this question; not
after it has been answered by assumption.108(italics are my”
own)

Seale v Perry was one of the earliest cases to question reason-

able foreseeability as the basis for establishing proximity and the
prima facie duty of care. But, more immprtantly, it was one of the
first to point out that the prima facie duty doctrine appeared to put
the cart before the horse, in that the legal question of the existence
of the alleged duty relationship was assumed after looking at
reasonable foreseeability. In fact, Lush, J. proposed a new test
determining the existence of the duty, a test which did not depend
solely on reasonable foresight.

A duty, however, cannot exist by itself. To the duty seen as

imposed on the defendant, there must be a correlative right in

the plaintiff: for either to exist, both must be capable of being

jdentified.

It is possible that this proposition is at the root of the

reluctance of the commmon law, evident for a long time, to

recognize purely economic loss as a form of damage recoverable

in an action for negligence.l09

This reluctance to focus on reasonable foresight exclusively and
to assume the duty relationship was, as will be seen, the beginning of
what might be termed a trend in judicial thinking as the courts started

to pull back from Anns and instead began to turn their minds to the

legal question of the existence of the duty before proceeding with the
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next step fn a negligence action.

Before leaving Seale v Perry, there are two more comments of the

majority that should be noted. First, Murphy, J. stated that, despite

the decision in Ross v Caunters, in his opinion "Hedley Byrne v Heller

did not overrule nor undermine the foundation of Groom v

»110

Crocker. A solicitor, however, might still be liable under

the Hedley Byrne principle if no contract could be established. But

the criteria would remain: undertaking, reliance and a special
relationship equivalent to contract.111 Reasonable foresight
would on its own not be sufficient to establish the duty, the duty
would have to be established on its own merits.

Secondly, Murphy, J. returned to Donoghue v Stevenson and Lord

Atkin's reference to Luke's parable of the Good Smaritan - to
f1lustrate his difficulty with the proposition that a solicitor owed a
duty of care based on reasonable foresight and proximity to a third
party who is brought to his ngtice fortuitously. Murphy, J. stated
that this proposition

involves that, 1f the Good Samaritan had gone past, but later
engaged for reward a charioteer plying his trade, instructing him
to carry the man in the gutter to his (the Good Samaritan's)
abode and if the charioteer breached his contract with the Good
Samaritan by failing to go near the man in the gutter, the man in
the gutter could sue the charioteer for breach of a duty that the
charioteer owed to him to take care in the performance of his
contract. He would "be so closely and directly affected by his
(the charioteer's) acts or omissions that he can reasonably
foresee that the third party is likely to be injured by those
acts or omissions" ... This appears to me to involve a legal
heresy.l

The Victorian Supreme Court was not the only Commonwealth court

to point out the problems associated with focusing on reasonable
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foreseeability as determinative of a duty of care, particularly as
regards a third party.
The New South Wales Court of Appeal expressed similar sentiments

in denying recovery in Minister for Environmental Planning v San
113

Sebastion Pty. The state planning authority prepared a

redevelopment study of an area of Sidney. The report contained no
assurances of feasibility or inplementation. The plaintiff, in
reliance on the study (which was placed on public display) bought land
in the area. The plan ended up being unfeasible because of a shortage
of transportation facilities. No redevelopment permits were issued.
The plaintiff sued the planning authority for negligence in preparation
of the plan.

Mr. Justice Hutley elaborated on the problems inherent in
allowing a third party to sue for a negligently performed contract:

Suppose A draws a contract for B, which he knows to be executed
by B and C, C having no independent legal advice. The contract
is, to the knowledge of A, wholly in accordance with his
instructions from B, but is extraordinarily harsh, although
perfectly legal and may foreseeably in certain events allow B to
ruin C. Does A have any duty to draw the contract otherwise or
to warn him of its perils? If, by a legal error on his part he
increases C's burdens under the contract can C sue him? In my
opinion the answer must be no. There comes a time when the genie
released by Lord Atkin must be put back in the bottle.l14

In 1984, the High Court of Australia in Jaensch v Coffey115

focussed their attention on reasonable foresight. Gibbs, C.J. noted
his agreement with Lord Wilberforce's observation in McLoughlin v
-0'Brian that “foreseeability does not of itself and automatically, lead
to a duty of care."116

Deane, J. elaborated on this point:
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Overall, one cannot but be conscious of the emergence of a
common, although mistaken, tendency to see the test of
reasonable foreseeability as a panacea and, what is of more
importance for present purposes, to refer to it as if it were,
from the viewpoint of principle, the sole determinant of the
existence of a duty of care.

Given the circumstances of a particular case, the question
whether a common law duty of care exists is a question of law ...
The requirement of a relationship of "proximity" in that broad
sense should, in my view, be accepted as a continuing general
limitation or control of the test of reasonable forseeability as
the determinant of a duty of care.ll7

While calling out for limits or controls on the prima facie duty
of care doctrine, Deane, J. also attempted to reconcile his views with

those of the court in Wyong Shire Council v Shirt noted above and Lord

Wilberforce in Anns. This he did by distinguishing between physical
damage and pure economic loss.

"[Aln equation between reasonable foreseeability of injury and a
duty of care under the law of negligence can be accepted in cases

involving ordinary physical injury ..."118 (italics are my own).

Whether or not such a distinction would hold sway in other courts is
doubtful. Indeed, at perhaps the height of the expansionist era in

England, the House of Lords, in Junior Books v Veitchi showed that they

were willing to apply Wilberforce's dicta to cases involving no
physical damage to the plaintiff. Deane, J's attempt to 1imit the use
of the prima facie duty doctrine indicates the lengths to which this
court was willing to go to place 1imits on the doctrine without
overruling themselves in Wyong Shire or expressly disagreeing with the
House of Lords in Anns.

However, the House of Lords themselves had occasion to re-examine
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the prima facie duty doctrine in the 1984 case Governors of the Peabody
119

Donation Fund v Sir Lindsay Parkinson & Co. Ltd. In doing so

their Lordships took a large step toward restricting the duty of care
through their re-evaluation of Lord Wilberforce's words and their
inclusion of an additonal criterion to the duty test.

The case was concerned with determining whether the defendant
council owed a duty of care to the plaintiff housing developers to take
action when one of its drainage inspectors had knowledge that the
actual drainage system being installed was different from that called
for in the plans. As it turned out, the new drains were inadequate and
their re-construciton and attendant delays caused the plaintiffs
considerable losses. The House of Lords held that no duty of care was
owed.120

In the course of his decision, Lord Keith of Kinkel looked back

to the oft-cited speeches of Lord Atkin in Donoghue v Stevenson, Lord

Reid in Dorset Yacht v Home Office and Lord Wilberforce in Anns and

commented,

There has been a tendancy in some recent cases to treat these
passages as being themselves of a definitive character. This is
a temptation which should be resisted. The true question in each
case is whether the particular defendant owed to the particular
plaintiff a duty of care having the scope which is contended for
...[And] in determining whether or not a duty of care of
particular scope was incumbent upon a defendant it is material to
take into consideration whether it is just and reasonable that it
should be so.121

With these words the House of Lords applied important restrict-
ions to the ambit of the prima facie duty principle. It was now clear
that it was the nature of the alleged duty relationship itself that

must be examined. Reasonable foreseeability was an important element



- 29 -

to be looked at - but not the only one. The reasons enunciated in such

cases as Anns, Ross v Caunters and Wyong Shire Council v Shirt identi-
122

fying reasonable forseeability as the sole test of 1iability 0
longer appeared to be correct statements of the law. Additionally, the
House of Lords had put other courts on notice that in deciding the
legal question of the existence of a duty of care it was now necessary
to determine whether it would be "just and reasonable" to do so.

This was a dramatic departure from their Lordships decision six
years earlier in Anns. Rather than reasonable foresight establishing
proximity and a prima facie duty of care, potentially negatived only
by policy reasons; the Court now endorsed a judicial process wherein
the duty issue is examined first. This was to be done by looking at
all relevant facts including, but not limited to, reasonable foresight,
proximity, policy reasons, and now, a "just and reasonable" test.
Clearly the focus had shifted away from an expansion of negligence law.
Judicial activism was being replaced by judicial restraint. The onus
was no longer on the defendant to rebut the assumed duty of care. Once
again it was up to the plaintiff to establish that such a duty did in
fact exist and to show that it was just and reasonable that the court
recognize its existence.

The English courts were not content with simply adding 1imits to
the ambit of Lord Wilberforce's decision. They also managed to restrict
the situations in which a duty of care would be imposed where the loss

suffered is purely economic. In Candlewood Navigation Corp. v Mitsui

0SK Lines (The Mineral Transporter)123 the Judicial Committee of

the Privy Council, (sitting with two of the same Law Lords as sat on
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the Peabody case),124

mindful of the warning in Peabody, decided
that "some 1imit or control mechanism has to be imposed on the
liability of a wrongdoer towards those who have suffered economic
damage in consequence of his negh‘gence."125 Moreover, their
Lordships appear to have advocated a return to the exclusory rule as

126 and in doing so

127

set out in Cattle v Stockton Waterworks

labelled Caltex as an exception to that rule.
In reaching their decision that the plaintiff, who had no

property in the damaged goods, could not recover in a claim for

economic loss, the Privy Council obviously did not consider that the

128

earlier House of Lords decision in Junior Books v Veitchi set

out a principle that pure economic loss could be recovered in tort

based on an application of the reasonable foresight test. Junior Books

was later expressly challenged by Peabody and its addition of the "just
and reasonable" test. The English Court of Appeal, in Muirhead v

Industrial Tank129 dealt it a further blow in holding that, in

light of the recent pronouncement of the House of Lords in Peabody,

Junior Books should be regarded as restricted to its facts.

In the recent High Court of Australia decision in The Council of
130

the Shire of Sutherland v Heyman, Gibbs, C.J. clearly preferred

the decision in Peabody to that of Annms.

[11n my opinion [Lord Wilberforce] did not mean to say in Anns v
Merton London Borough Council, that foreseeability alone is
sufficient to establish proximity or neighborhood, and conseq-
uently to establish the existence of a duty of care ... However,
in my respectful opinion the principle was correctly stated b{
the House of Lords in Peabody Fund v Sir Lindsay Parkinson.13
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132 133

Mason, J. concurred, as did Brennan J.A., the
majority of the court holding that the defendant municipality did not
owe a duty of care to the plaintiff home owners. In the course of his
speech, Brennan J.A. set out his views as to how negligence law should
evolve.
It is preferable, in my view, that the law should develop novel
categories of negligence incrementally and by analogy with
established categories, rather than by a massive extension of a
prima facie duty of care restrained only by indefinable
"considerations which ought to negative, or to reduce or limit
the scoge of the duty or the class of person to whom it is
owed, "134
It is submitted that these words accurately reflect the prevailing
current judicial attitude, as the courts move further away from the
wide open prima facie duty doctrine of Anns, toward a more conservative
concept of the duty of care relationship.
In 1986 the House of Lords again had the opportunity to consider
the question of duty of care in negligence law, and again the prima
facie duty doctrine of Anns was criticized. The case was Leigh and

q.135

Sillavan Ltd. v Aliakmon Shipping Co. Lt In it their

Lordships held that buyers under a contract of shipping, who assumed
risk of damage but had not yet become legal owners of certain goods,
could not sue the defendant shipowner in negligence for damage
occurring to those goods in the course of carriage.

Lord Brandon of Oakbrook, who also was a member of the court in

both the Peabody Fund and Candlewood cases, stated that Lord

Wilberforce's speech in Anns

does not provide, and cannot in my view have been intended by
Lord Wilberforce to provide, a universally applicable test of the
existence and scope of a duty of care in the law of negligence
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... He was not ... suggesting that the same approach should be

adopted to the existence of a duty of care in a factual situation

in which the existence of such a duty had been repeatedly held

not to exist.136

The {fmport of all of these recent decisions is clear. The prima
facie duty doctrine no longer appears to be the law. In each decisfion
of these senior Commonwealth courts the same point is made again and
again. Reasonable foreseeability cannot now be the sole determinant of
a duty of care. The duty question is a question of law and must be
settled by the Court with regard to a number of factors, reasonable
foreseeability and proximity being only two. Additionally, the courts
must decide if the imposition of a duty in a particular situation would
be "just and reasonable." As well, any policy reasons why the duty
should be negatived must be considered by the Court. A11 of this must
take place before the factual issues of the standard of care and its
alleged breach are dealt with.

The Courts have also clearly evidenced an inclination to return

to the exclusory rule of Cattle v Stockton Waterworks, albeit with

certain specified exceptions such as those identified in Hedley Byrne,

Rivtow Marine and Caltex. The B.C. Court of Appeal-decision in

Richmond v Nicholls would therefore appear to be anomalous and not

indicative of prevailing judicial attitudes.

It is important to remember that in England the law of negligence
developed against a backdrop quite different from that in Canada. 1In
English courts deciding negligence cases the trier of fact is always a
judge; there are no jury trials. Whereas in Canada the defendant may

exercise his or her option to be tried before a jury. The practical
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realities of this difference are worthy of note.

In England, the adoption of Lord Wilberforce's prima facie duty
doctrine had a less deleterious effect because the legal question of
the duty, once established, could always be negatived by policy
reasons, or recovery could be denied on the basis of questions of fact
such as remoteness of damage or no breach of the standard of care.
This was because questions of law and questions of fact are decided by
the same person - the judge.

In Canada, however, once the legal question of the existence of
the duty is decided, the remaining factual questions can go to a jury
for consideration. This means that a doctrine such as the prima facie
duty of care offers the judge less of an opportunity to deny recovery
after the duty is established. The return to a more stringent set of
rules for establishing a duty relationship in conjunction with the
re-emergence of the exclusory rule will enable Canadian judges to
regain control over the ambit of liability in negligence law in this
country.

As Canadian courts followed the rest of the Commonwealth in
adopting the Anns formulation, this important distinction between the
jurisdictions was seemingly overlooked or ignored. The potential for
quantum leaps in the extension of 1iability in this country was always
greater than in England. The recent developments in negligence law
beginning with Peabody and running through the Aliakmon case, however,
should 1imit such a possibility. As a consequence, a greater degree of
preditability should return to this area of the law. Such a prospect

can only be looked foreward to.
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These recent developments notwithstanding, the extensions of
professional 1iability in negligence have, however, already had a
dramatic effect on the business of being a professional. The impact
has been most profoundly felt by all professions in the area of
insurance. What has been labelled by some as a "crisis" in
professional 1iability insurance is the subject of the next section of

this paper.
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I1 The Insurance Crisis: The Pathology of a Contrived Market?

In steadily increasing numbers over the past few years,
professionals have found themselves defendants in a variety of
negligence actions. As we have seen above, the examp]és are numerous.
For instance, an auditor whose negligently prepared financial statement
becomes the basis on which a successful take-over bid is Taunched,
could be held 1iable for the amount of the mis-stated worth of the
target company.l37 A lawyer who negligently prepares a will may
now be found to have a duty of care to a third party beneficiary for
the entire amount of the void testamentary gift.138

In an effort to protect themselves, many professionals have,
quite naturally, sought out the safety of l1iability insurance. This
fact, however, has led to the posing of a provocative question:

[Wi11] the presence of insurance, and the community

understandings that profess1ona1s carry it,

stimulate broader 1itigation and hence enhance the

probability of 1iability[?]139
Many would agree that such is indeed the case. Professor Partlett is
one of them:

There is a vicious circle between liability and
insurance. The institution of insurance follows the
law - it insures the risk of legal liability. But
simultaneously, the law may follow the institution

of insurance by seek1ng to impose wider liability in
the presence of insurance . . . It cannot be doubted
that insurance liability has fuelled the expansion

of negligence liability for personal injury . . . Its
presence in professional 1iability will 11ke1y do the
same.139

Lord Denning M.R., in his book In the Discipline of Law, turned

his mind to a consideration of this situation:
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During this discussion, I have tried to show you how
much the law of negligence has been extended;
especially in regard to the negligence of professional
men. This extension would have been intolerable for
all concerned - had it not been for insurance. The
only way in which professional men can safeguard
themselves - against ruinous 1iability - is by
insurance. In most of the cases that come before the
courts today, the parties appear at first sight to be
ordinary persons or industrial companies or public
authorities. But their true identity is obscured by
masks. If you 1ift up the mask, you will usually find
the legal aid funds or an insurance company or the tax
payer - all of whom are assumed to have limitless
funds. In theory the courts do not look behind the
mask. But in practice they do. That is the reason
why the law of negligence has been extended so as to
embrace nearly all activities in which people engage.
That is the reason the award of damages have escalated
so as to exceed anything that even the wealthiest
individual could pay. The policy behind it all is
that, when severe loss is suffered by anyone singly,
it shall be borne, not by him alone, but be spread
throughout the community at large. 140

There is much evidence that, as Lord Denning opined, courts today
do indeed take the fact of insurance into consideration both when
deciding the existence of a duty of care and the quantum of damages.

Of course such considerations are, of necessity, rarely expressly
referred to in decisions. However, on occasion, the court will clearly
state its views on the insurance question.

Lord Denning himself, sitting on the Court of Appeal in

Launchbury v Morgans,141 provided a valuable insight into the

judicial decision-making process in determining 1iability in a motor
vehicle accident case:

on all these occasions, her husband ought to bear the
responsibility, especially as he is the one who is, or
ought to be, insured. He ought, as most husbands do,
to take out a comprehensive insurance . . . if he does
not do so, he has only himself to blame. 1 realize,
of course, that this point of insurance is only by the
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way. We are here to state the common law, not the law

of insurance. And at common law, I hold that the

husband . . . must shoulder the responsibility.142

I know that this matter of insurance is of no direct

concern in this case, but, as it is of such practical

importance, I feel it only right to mention it.143

Lord Denning, however, was not the only one to expressly
recognize what many have suspected to be the case - that questions of
liability and damages are indeed based, in part, on the assumption that
certain defendants, and especially professionals, are, or should be,
protected by the "deep pockets" of insurance.

Richardson, J. of the New Zealand Court of Appeal enunciated just

such a point of view in Allied Finance v Haddow & Co:144

[To] the extent that the action in negligence is a
loss allocation mechanism, there is much to be said
for the view that where in relationships of proximity
laymen rely on the advice of professionals, the costs
of that careless advice should be borne by the
professional advisers who are in a position to protect
themselves by professional neg1igence insurance and in
that way to spread the risk.145

Richardson, J. stated essentially the same point again in

146

Gartside v Sheffield, Young & Ellis, a case involving the

1iability of a solicitor to a third party beneficiary.

147

McGarvie, J. in Seale v Perry appeared to concur with the

views of Lord Denning noted above. He stated that the "law does pay
regard to the likely presence of insurance in deciding where fairness
lies as between classes of persons in the bearing of a loss."148
As examples of this proposition, McGarvie cited the cases of Dutton v

Bognor Regis Urban District Councﬂ149 and Photo Production Ltd. v

Securicor Transport Ltd.150 He went on to observe that, in his
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opinion, a "solicitor carrying on a practice is likely to have
liability to beneficiaries covered by insurance, as well as liability
to clients . . ."1%1

It is submitted that, as we shall see, such a "likelihood" may

have been the case in 1981 or 1982 when Seale v Perry was decided, but

that in Canada, today, the same assumption is much less "likely."
Moreover, the ability of professionals to protect themselves against
risk by professional negligence insurance, noted above in the comments
of Richardson, J., has recently become more difficult in that it is not
only prohibitively expensive in some cases, but simply unavailable in
others. To underscore this point, the following portion of this paper
will present a brief survey of the current state of 1fabi1ity insurance
vis a vis professionals. This is done with a view to encouraging the
courts to re-think those assumptions regarding liability insurance,
especially as they impinge upon the decision-making process in
determining a duty of care and extending the ambit of the law of
negligence. Indeed, Lord Denning may have foreseen the present
situation when he wrote: <

1 sometimes wonder whether the time has not come - may

indeed be already with us - when the courts should cry

Halt! Enough has been done for the sufferer. Now

remember the man who has to foot the bill - even
though he be only one of many.152

Lawyers
The first year in which 1iability insurance was made mandatory

for British Columbia lawyers was 1971. Due to liability insurance's



-39 -

"long tail," that is also the last year for which final settlement
figures are available. 1In 1971, there were a total of 58 claims
alleging negligence on the part of B.C. lawyers. The entire dollar
value of claims paid was $73,286. Five years later, in 1976, this had
climbed to 215 reports and an estimated claims paid of $925,654. 1981
saw 380 claims filed, resulting in payouts and reserves held of
$3,730,000. For 1986, actuaries project claim totals to reach well
over $6 million. In only fifteen years, the dollar value of negligence
claims paid against B.C. lawyers has increased almost eighty-five
times.

This startling increase in negligence actions and damage awards
has resulted in a commensurate leap in the cost of insurance premiums,
attended by a proportionate reduction in coverage. In 1971, lawyers in
B.C. paid $150 annually for $100,000 of coverage. Liability insurance
was affordable and easily obtained. By 1983, premiums were $670,
subject to a $5,000 per member deductable; and by 1985, the annual fee
had risen to $1,010. For this price, litigation costs were a part of
the package.

As costs rose, the numbers of insurers offering professional
1iability insurance to lawyers dwindled. In 1982, the Law Society of
B.C. received twelve quotations on coverage and premiums from insurers.
By 1985, things had changed markedly. Sixty-five insurance companies
were approached, but only two quotations were tendered. The 1iability
insurance market for lawyers was quickly drying up.

The current situation for B.C. lawyers is this: yearly premiums

now average $1,750,154 coverage is $200,000 per occurance up to an
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annual aggregate per member of $400,000, and the deductable is $5,000
for the first claim, subsequent claims being subject to a deductable of
$10,000. This plan, however, is only partially administered by a
private insurance company. The first $100,000 of claims is actually
self-insured. Private commercial insurance only extends to the second
$100,000.

Had the Law Society of B.C. opted instead for full private
insurance coverage, the annual premium would have jumped to $3,700 for
a coverage limit of $200,000, or $2,900 if party and party costs were
excluded. It must be noted that the cost of 1itigation was expressly
excluded from these quotations. According to the Law Society's
Director of Insurance and Loss Control, this exclusion effectively
amounted to almost a fifty percent reduction in coverage. In other
words, half the coverage for three to four times the cost.

Of interest is the fact that even with these substantially
altered terms, the quoting insurers reserved to themselves the right to
a ninety day notice of cancellation period. British Columbia lawyers,
therefore, could very well face the prospect of being unable to obtain
any private insur&nce at all, should the last two insureres in the
market exercise their option to cancel.

Excess insurance coverage is an option that many law firms are
cutting back on or, in some instances, eliminating altogether. In
previous years, it would not be uncommon for most of the larger firms
to carry up to $200 million worth of coverage. However, dramatic
premium increases coupled with insurers' unwillingness to provide such

high 1imits has made such coverage less popular today.
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Lawyers in most other Canadian provinces155

have experienced
similar difficulties vis a vis 1iability insurance. However, to date,
Manitoba is the only province where the Law Society has decided to
forego private insurance altogether in favour of providing coverage for
its members solely from a special self-insurance fund. 'Citing premium
increases which were felt to be "excessive in relation to the number of

claims against lawyers in the province,“156

Manitoba lawyers
embarked upon this singular course of action.

In 1985, Manitoba lawyers were charged $915 annually to fund an
insurance scheme similar to that currently in place in British
Columbia. However, to renew that coverage in 1986 the premium would
have risen to $1,600 per member. Instead, it was decided to start up a
fully self-administered fund with yearly fees of $1,000. While the Law
Society acknowledges that they are running greatly increased risks with
“self-insurance," they point out that these risks are balanced somewhat
by the fact that "the move will benefit clients by saving lawyers from
having to increase their fees to cover skyrocketing insurance
costs.“157

As will be seen, the problems faced by Canadian lawyers are not

unique among professionals.

Accountants158

Any assumption that all accountants carry liability insurance is,

quite simply, incorrect. Insurance is not a mandatory prerequisite to
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the practice of accounting in British Columbia and, in fact, as many as
twenty-five percent of chartered accountant firms in this province are
not insured against 1iability for errors or omissions.158

With the dramatic extension of the liability of accountants,

especially to third par‘ties,159

many insurers have become

increasingly less enamoured with this particular field of liability
insurance. Indeed, private insurance companies have departed the
market in droves citing the fact that as of the Fall of 1985, claims
paid amounted to approximately one hundred and seventy-nine percent of
the paid premiums. Accountants are viewed by the insurance industry as
a high risk, money-losing business proposition.

Currently there is only a single insurance company offering
liability insurance to chartered accountants working in small and
medium sized firms. Certified general accountants find themselves in
much the same position as chartered accountants. However, registered
accountants and registered industrial accountants are much worse off.

158 A

They have been unable to obtain any 1iability insurance.
successful lawsuit against these accountants would necessitate payment
from the individual's own pocket. Without the "deep pockets" of
insurance, one large damage award could spell financial ruin.

For those fortunate enough to find a willing insurer, premiums
have increased, on average, over one hundred percent. And, as with
lawyers, these insurance policies include a ninety day notice of

cancellation period. Should this notice of cancellation be given, the

ranks of the uninsured accountants would swell.
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Directors and Officer5160

In the recent report of the Ontario Task Force on Insurance, it
was noted that:

directors' and officers' insurance is virtually

unavailable . . . only two insurers in North America

- one in Ottawa - continued to supply that coverage.

One company that had not had a claim filed against it

had its coverage cut from $75 million to $15 million

gzgg’ggg.{ggrs and its premiums raised from $60,000 to
Examples of this sort abound. Recently, in March 1986, a large
Canadian bank attempted to renew its existing three year old directors'
and officers' (D & 0) insurance policy. The expiring policy had
provided a coverage 1imit of $50 million with a $150,000 deductable.
The renewal policy was quite different, however. Coverage was slashed
to $15 million, while the deductable rose four hundred percent to
$750,000. And the annual premium for the new coverage? An increase of
approximately one thousand percent.

In another instance, a regional Canadian bank was faced with even
more onerous problems. In early 1986 its insurer cancelled its D & 0
policy. That policy had provided a $25 million coverage limit with a
corporate reimbursement deductable of $50,000 for an annual premium of
$22,900. The renewal coverage 1imit dropped to $5 million and the
deductable jumped to $200,000. The additional premium for reinstating
the $5 million 1imit for one year was equal to the return premium for
the cancelled excess limit of $20 million. As well, the renewal policy
eliminated coverage to all employees; losses arising from directors or

officers serving on other corporate boards as a part of assigned duties

was no longer provided for, and the notice of cancellation period
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shrunk from sixty days fo thirty. The final blow was struck in March
of 1986 when the insurer exercised its right of cancellation. As a
consequence, this bank is currently (as of August, 1986) operating
without any D & 0 1liability insurance of any kind.

One can only assume that recent calls for the relaxation of the

rules regarding derivative actions152

have failed to appreciate
the extent of this current crisis in D & 0 1iability insurance.
Clearly “deep pockets" are becoming harder to find as the situation

worsens.

Engineers

Other professional groups have been similarly affected. The
Association of Professional Engineers of Ontario has stated that at
least sixteen percent of its membership is unable to afford 1iability
insurance. Moreover, in 1985 an additional fifteen percent did not
carry errors and omissions insurance, claiming that the high costs
threatened the viability of their businesses.163 However, this
fact has apparently not prevented actions from bein;'initiated against
engineers in this province. In 1985, the executive director of the
Consulting Engineers of British Columbia noted that one engineering

firm, which had $2.5 million insurance coverage, was being sued for

$3.5 million.
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Architects

Architects have the same story to tell. 1In 1985, insurance rates
used to average $2 for every $100 in gross fees. Now, according to the
president of the Ontarjo Association of Architects, some member firms
are paying as much as $12. "One architect from a medium sized company
said he used to pay $4,500 for $2 million of coverage last year. The
firm raised his rate to $25,000 but has since gone out of
business."165 There is now only one insurance firm left providing
coverage to architects. Their average premium rate is approximately
$16,000 annually. Its not surprising then that about half of all the
architects in the province of Ontario reportedly do not carry any

166

insurance. They are willing to take the risk rather than pay

what they feel to be exorbitant premiums for very limited coverage.

Liability insurance for other professionals such as real estate
agents, stock brokers, auctioneers, and appraisers, is equally
difficult to obtain. For some, it is impossible. For instance
R.I.B.C. appraisers cannot purchase 1iability insurance at any price
unless they are affilliated with the Appraisal Institute of Canada. No

local insurance firm is willing to underwrite the business.

Municipalities

Although municipalities have not been the focus of this paper,

since their liability only infrequently sounds in pure economic loss,
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their plight as regards 1iability insurance is instructive. As a

result of such cases as Windsor Motors v Powell River,167 Royal
168

Anne Hotel v Village of Ashcroft, Trappa Holdings v

Surrey,169 Nicholls v Richmond,170 and Kamloops v
Nie1sen171, municipalities have increasingly found themselves the

subject of actions in negligence, some of which have included claims
for pure economic 1oss.172 Municipalities have in recent times

been viewed as "deep pockets" and consequently are generally named in
actions on the basis of joint and several liability. The effects of
this, vis a vis liability insurance, have been dramatic.

Increased litigation, higher out of court settlements and
increased damage awards, spurred on by an expanding range of liability
in tort, has shaken the insurance industry to its financial roots.

"For example, Reed Stenhouse, which arranges insurance for
approximately sixty B.C. municipalities, advises that payouts on
municipal policies for the year ending December 31, 1984, were 160% of
the premiums col]ected.“173 As a result, many insurance firms

have restricted their municipal policies or stopped them altogether,
while other companies simply have gone out of business. The net result
is a very "limited market for municipal insurance, increased premiums
and higher deductables.“174

For municipalities throughout the country the results have been
devastating. In British Columbia, the City of Vancouver, up until
November, 1985, paid a $250,000 premium for $50 million coverage,

including errors and omissions.175 The deductable was $50,000,

but this dropped down to a $1,000 deductable if only an individual
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employee was named in the suit and the city itseif was not joined. The
renewal policy would have raised the premium to $1.6 million, the “drop
down" provision with respect to the deductable would have been
eliminated and the policy would no longer cover errors and omissions or
pollution related claims. '

The city viewed these terms as outrageous and refused to accept
the offer. Consequently, Vancouver no longer has a private insurance
policy. Instead, the city is now self-insured. To date, it has
funnelled over $1 million into a special fund and it hopes to be able
to withstand claims totaling up to $10 million maximum.

The Union of B.C. Municipa1itie; has released figures176
which demonstrate the dramatic effect the insurance “"crisis" has had on
smaller local governments. On average, B.C. municipalities have
experienced premium increases of between three hundred and one thousand
percent. For example, the municipality of Burnaby had a premium
increase of seven hundred and eighty-five percent from $35,614 to
$315,000 while its deduc%ab1ehrose from $10,000 to $25,000. Surrey,
B.C., saw its annual premium leap from $31,000 to $150,000 and its
deductable increase nine hundred percent from $5,000 to $50,000.

The story is the same in the other provinces.177 Calgary's
insurance coverage plummetted from $103 million in 1985 to $20 million
in 1986. The city's deductable rose from $100,000 to $250,000 per
claim and its premium for this reduced coverage shot up from $400,000
to $1.6 million.

Regina's renewal policy provided the city with "one fifth the

coverage, with twenty-five times the deductable at about twice the
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cost.“177 Regina now pays $285,000 for $5 million coverage with a
$25,000 deductable. In Manitoba, Winnipeg was forced to settle for an
eighty percent drop in coverage when it found itself faced with a
premium increase of two hundred and fifty percent.

Metro Toronto found it necessary to set aside $9.5 million to
insure itself due to inadequate coverage offered by private insurance
firms. The city's current policy costs $475,000 in premiums, but the
deductable is set at $5 million, meaning that it must pay all claims up
to that amount out of its own coffers.

In Quebec, the lowest bid for insurance for Montreal-Nord,
Quebec's fifth largest municipality, was six hundred and seventy-seven
percent higher than the previous year. Unable to pay the increased
premiums, the municipality was forced to accept a five hundred percent
deductable increase and, in the bargain, assume its own risks insofar
as civil responsibility is concerned. A1l this for a price tag of
$418,000, three hundred and seventy-three percent more than in 1985.
The Maritime provinces, as might be expected, are no better off.

Who pays for all of this? The taxpayer, of course. In addition
to increased municipal taxes, he or she also faces possible reductions
in, or wholesale elimination of some services. But what is more, the
taxpayer may also soon face the prospect of local governments passing
off certain responsibilities in specific areas to the private sector in
an effort to avoid liability.

Mr. Terry Bland, senior counsel for the City of Vancouver,
advises that Vancouver is seriously looking at, for instance, getting

out of the business of building inspections. As a consequence of
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decisions such as Anns and Kamloops v Nielsen, the city feels that this

is one area of potential liability that it should try to eliminate.
What is envisioned is a system wherein responsibility for obtaining
building inspections is left with the builder. Architects or engineers
would have to be hired privately to provide the inspection certificate.
This would be a prerequisite to the acquisition of an occupancy permit.
In this manner, 1iability would fall upon the professionals who
actually do the inspection. The problem, however, would not really go
away, it would simply no longer be the city's problem.

More accurately though, it is the public that actually bears the
costs. Whether it is the municipality's as opposed to the engineers'
insurance that is increased, the bill is always ultimately footed by
the consumer of the service in question. The same principle applies to
all those who employ the expertise of any professional.

But there is another victim as well, and that is the professional
himself or herself. For many, the expense of paying soaring premiums
for liability insurance is having a serious effect on their ability to
remain in business. For others who either simply cannot afford to
purchase or who are completely unable to obtain insurance, the
prospects are even bleaker. In many cases the grim possibility that a
single large damage award could end a career looms large in the future.
However, given the current state of liability insurance, that is a risk

that many professionals are forced to take.
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What are the reasons for this "crisis" in liability insurance?
Why the skyrocketing premiums for substantially reduced coverage? Why
the exodus of insurers from this market? The answer you get depends on

178 there are a

who you ask. According to the insurance industry,
variety of interlocking symbiotic factors. Chief among them are: the
cyclical nature of the business, fluctuating investment income, the
reinsurance market, catastrophe claims, and the market's "reaction to
large awards and the gradual erosion of the law of negh‘gence."179

They point out that foreign reinsurers are presently reeling from
the potential financial consequences of such events as the Bhopal,
India gas leak, the litigation surrounding the Dalkon Shield, and major
airline crashes worldwide. But, more particularly, the reinsurance
market has turned "sour on liability insurance in North America due to
the risk of massive compensation awards being handed down by the
courts.“180 While this perception is founded primarily on their
observation of the American legal system, Canada finds itself tarred
with the same brush. It is an unfortunate fact that off-shore
reinsurers consistantly lump Canada together with the U.S. market when
determining rates and coverage.

As well, even in Canada, insurance officials point to dwindling

181 an ever expanding duty of care and large damage awards

profits,
as the essential root of the problem. Repeated references are made to
‘the March, 1985 decision of the Supreme Court of Ontario in McErlean v

City of Brampton,182 in which a trail-biker who suffered

brain-stem injuries after an accident on municipal property was awarded
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almost $6.8 million. This is cited as an example, albeit extreme, of
the sorts of awards that insurers will soon be expected to pay.
"What we are saying is the large awards have affected people's

expectations and that, in turn, affects out-of-court
settlements."183

Critics of the insurance industry dispute this.184

They

argue that the current "crisis" was primarily caused by the industry's
own greed and lack of foresight. They point out that in the
mid-seventies, when interest rates climbed to unprecedented levels,
insurance companies saw the opportunity to earn tremendous profits from
investment income. In order to acquire the capital, insurers ignored
underwriting losses in a mad_dash to obtain policy holders at any
price. As a result, many inexperienced companies leapt into the market
and this increased competition only served to further accelerate the
downward policy premium spiral. But then came the 1980's and boom
turned to bust as interest rates plummetted and investment profits
dried up, driving the marginal companies out of the market or out of
business. Remaining insurers were forced to dramatically increase
premiums and reduce coverage in an effort to minimize the losses
occasioned by prior "bargain-basement" policies. Today's lean
insurance market is, arguably, a direct result of this folly.

But, whatever the true reasons are, the fact remains that
1iability insurance is currently in a state of "crisis." Each year,
professionals face dramatically increased costs for insurance. Each
year, the coverage shrinks and the deductables rise. And each year,

more professionals are abandoned by nervous insurers and left to fend

for themselves. Clearly, the assumption that all professionals are
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protected by the "deep pockets" of insurance must be re-thought in
light of the foregoing analysis. If indeed, as Lord Denning stated,
the courts do take into consideration the issue of insurance when
determining the existence of 1iability and duty relationships, it is
submitted that such a re-evaluation is crucial. The current plight of
professionals and, for that matter, the public at large, must play a
part in the judicial process when the court turns its mind to consider
the justness and reasonableness of the imposition of a duty of care in

a particular fact pattern.



- 53 -

III Conclusion: A Happy Ending, Nice and Tidy?

As the foregoing survey of the case law on negligence law vis a
vis economic loss shows, many recent decisions, notably those of the
House of Lords, have evidenced an increasing reluctance to follow Anns
in acknowledging the existence of a prima facie duty of care based only
on the notion of reasonable foreseeability. This "trend," if it may be
so called, appears to have begun in 1982 with the Victorian Supreme

Court in Seale v Perry.185 1n 1984, the High Court of Australia,

in Jaensch v Coffey,l86 expressed a similar view and pointed out

what, in its view, was "a common, although mistaken, tendency to see
the test of reasonable foreseeability as . . . the sole determinant of
the existence of a duty of care."187 The Court called for general
limitations or controls on the reasonable foreseeability test as the
only criterion for the existence of a prima facie duty relationship in
cases involving pure economic loss.188

In 1984, the Housé of Lbrds, in Peabody, responded to this call
by imposing a new restriction on the prima facie duty principle. Their
Lordships held that when deciding the duty issue, it was incumbent on
the court to determine whether or not it would be "just and reasonable"
to do s0.189 A duty of care was no longer to be assumed prima
facie. This crucial legal question was now to be examined on its own
merits.

This new approach to the duty issue was emphasized by the Privy
Council in Candlewood.190 The Law Lords clearly stated that “"some

1imit or control mechanism has to be imposed on the liability of a
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wrongdoer."191 Apparently even Junior Books no longer stood in

the way. The Privy Council clearly does not now regard that case as
establishing the principle that pure economic 1oss was recoverable in
tort on the basis of reasonable foreseeability alone.

Indeed, it is the decision in Peabody, not Anns, which is now
cited as the correct statement of the law. In fact, the High Court of

Australia in Shire of Sutherland v Heyman expressly stated their
192

preference for Peabody in the course of that decision.
Brennan, J.A. went on to assert that

it is preferable . . . that the law should develop
novel categories of negligence incrementally and by
analogy with established categories, rather than by a
massive extension of a prima facie duty of

care.193

Again, in 1986, the House of Lords in Leigh and Sillivan v

Aliakmon reiterated their view that Lord Wilberforce's speech in Anns

does not provide, and cannot . . . have been intended

. « « to provide, a universally applicable test of the

existence and scope of a duty of care in the law of

negligence.194

In addition, their Lordships strongly qualified yet another
fundamental tenet of the Anns decision. In Anns, Lord Wilberforce had
stated:

[Tlhe position has now been reached that in order to

establish that a duty of care arises in a particular

decision it is not necessary to bring the facts of

that situation within those of previous situations in

which a duty of care has been held to exist.195
But the door to litigation which Lord Wilberforce had opened wide with
these words was to be effectively shut only eight years later when Lord

Brandon of Oakbrook declared that, in his opinion, Lord Wilberforce
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was not . . . suggesting that the same approach should

be adopted to the existence of a duty of care in a

factual situation in which the existence of such a

duty had been repeatedly held not to exist.196
No longer would the law of negligence be used "to impose liability
where there is no good grounds to support a civil ob]igation."197

It is submitted that the above-noted cases are the vanguard of a
trend in judicial thinking. In the Commonwealth courts, activism has
been supplanted by a more restrained approach to negligence liability.
The courts have recognized the extent to which the law of negligence
has spread and they appear determined to slow its advance, re-examine
its underlying elements and principles, and set it on a new, more
attenuated course. It is our opinion that this is certain to have a
salutary effect on the law, both for those who work within it and for
those affected by it.

Although Anns may have given voice to a number of liberal ideals
and enabled the desirable goals of victim compensation and loss
allocation to be attained, it was, nevertheless, fraught with a number
of problems and attended by great uncertainty. The essential element
of predictability in the law was difficult to achieve when 1iability in
negligence rested on amorphous and, at times, arbitrary notions of
proximity and reasonable foreseeability.

In a very real sense, reasonable foresight often amounts to
nothing more than judicial hindsight. The mere appearance in the court
of a blameless victim who has suffered economic loss at the hands of an

allegedly negligent tort-feasor is often, in itself, strong evidence

that a prima facie duty of care should be held to exist. For, as Lord
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Atkin in Donoghue v Stevenson put it, is not such a plaintiff "so

closely and directly affected by my actions that I ought reasonably to
have [him] in my contemplation as being so affected when I am directing
my mind to the act or omission?"198 (onsidered solely on the

basis of reasonable foreseeability, the answer will often be yes.

Once the prima facie duty of care is established, the legal
issues are largely settled. Questions as to the standard of care and
breach of that standard are questions of fact only and the remoteness
of damage issue was in all likelihood subsumed in the duty issue,
since both turn on reasonable foresight. And, as was noted
above,199 in Canada negligence actions may be decided by a jury.

The judge may no longer be able to deny recovery after the prima facie
duty has been held to exist. It is submitted that the law regarding
1iability in negligence must be put back into the hands and the
safe-keeping of the judiciary, where it should be encouraged to develop
“incrementally and by analogy with established categories [of
negligence law] rather than by a massive extension of a prima facie
duty of care."200 p 1ight of the recent "trend" in Commonwealth

case law, we submit that there is strong authority for such a
conclusion.

The current inclination of the courts, with the anomolous

exception of Nicholls v Richmond, to return to the exlusory rule,

subject to certain specified exceptions,20l 1ends more force to
this argument. It must be remembered that each exception was born out
of the courts' experience in wrestling with the existence of the

exlusory rule in the face of particular fact-situations. At no stage



- 57 -

did the courts advocate a wholesale abandonment of the rule. Rather,
they went to great pains to set out specific criteria that must be met
before a negligence action for pure economic loss could be brought
within the ambit of one of those exceptions.

In our view, while the exceptions were not only remembered, but
allowed to flourish, the criteria upon which they were established were

all but forgotten or ignored. The Hedley Byrne exception for negligent

misstatements, it should be recalled, was strictly conditional on it
being averred and proved that there was an undertaking on the part of

the defendant, reliance by the plaintiff and the existence of a
t- II202

“special relationship" "equivalent to contrac

The Supreme Court of Canada, in Haig v Bamford included an

additional criterion that must exist before 1iability could be found
for negligent misstatement. The court held that the defendant must
also have "actual knowledge of the limited class that will use and rely
on the statement."203 It is submitted that the requirement of
"actual knowledge" may justifiably be extended to include "constructive
knowledge" as well.

The two remaining exceptions to the exclusory rule - unreasonable
failure to exercise a duty to warn (Rivtow) and "physical propinquity"

(Caltex and Trappa Holdings) - also contain their own set of

requirements. For a court to ignore any of those criteria is to, in
effect, establish a new exception to the exclusory rule complete with a
new complement of standards and tests. We would argue that it was by

just such an insidious, though inadvertent, method that the law of
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negligence found itself expanding at such an unprecented rate over the
past fifteen years.

We have no wish to suggest that we turn the clocks completely
back on the law of negligence. We do not advocate a return to the

halcyon days prior to Donoghue v Stevenson or Hedley Byrne. What we do

advocate, however, is that courts take note of the House of Lords' call
for the imposition of controls on the range of a duty of care and
practice restraint when deciding the existence of a duty of care. More
importantly, we submit that such a decision, since it is a question of
law and not a question of fact, should no longer be assumed prima facie
on the basis of reasonable foreseeability. Rather, such a
determination should be made on the basis, not only of foreseeability
and proximity, but additionally on the basis of its justness and
reasonableness and after a careful examination of any policy
considerations that may impinge upon it. As well, the criteria that
were originally set out when a particular exception to the exclusory
rule was established must be specially considered.

In essence, we submit that it is the consequences of imposing a
duty of care that must be focussed on and closely examined before any
decision is made. As the preceding analysis of the "crisis" in
professional 1iability insurance shows, there are certain assumptions
regarding the consequences of a finding of liability vis a vis
professionals that no longer bear close scrutiny. This fact should be
kept in mind by the courts of this country, lest the long-term costs

visited upon the defendants and further down the 1ine - consumers,
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taxpayers, and the rest of society, outweigh the immediate benefits
enjoyed by the plaintiffs.

The law of negligence no longer requires any additional
expansion of its ambit based on vague notions of reasopabIeness and
foreseeability. Rather, what is needed now is restraint, consistency
and predictability. The Commonwealth courts have clearly indicated
their support for this view and have taken the first important steps in
this direction. It is now up to Canadian courts to set a new standard

in this country.
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