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Introduction

In 1939 the English Court of Appeal in Groom v Crocker1

clearly stated that the law regarding the relationship between a
solicitor and his client was purely and exclusively contractual. A
lawyer could not be sued in tort for negligence. However, to say the
least, much has changed {n the past forty-seven years.

Today, lawyers and other professiona'lsz may be found 1iable
fn negligence not only to their own clients but, as well, to other
adversely affected third parties.3

So extensive fs a lawyer's professional negligence 11ability now
that the provincial governing body, the B.C. Law Society, has been
advised by actuarial consu1t;nts to expect upwards of 6.2 million
dollars in negligence claims 1n 1986 a'lone.4

This example of the explosion n negligence 1iability s not
confined to lawyers. Allegations of professfonal negligence resulting
fn pure economic loss are of very real concern as well to accountants,
architects, engineers, stock brokers, insurance brokers and agents,
company officers and directors, bankers, real state agents and

appraisers, and many others. The tremendous expansion of the concept

of "duty of care” since Donoghue v Stevenson5 in 1932 has had a

profound impact on all professions. Liability in negligence is no
longer merely found for physical damage resulting from negligent acts
but now includes 1iability for pure economic loss arising from
negligent words and omiss‘lons.6
How did this explosfon in negligence law occur? What effect has

{t had? Where will it end? Where should it end? This paper will

-
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address each.of these crucial questions. In the course of doing so,
the evolution of the expansion of the duty of care will be examined,
specifically as 1t has affected professionals in regard to claims
involving pure economic loss. Particular emphasis will be placed on
the very recent and still emerging trend to restrict and place limits
on the ambit of the duty of care - to, in effect, step back from the

explosion which was fired by Donoghue v Stevenson and fueled by Anns v
7

London Borough of Merton.

Following upon this, the second part of this paper will focus on
what has happened to professionals who have attempted to protect
themselves against negligence claims with Tiability insurance. The
current “"crisis in 1iability insurance" will be examined with a view to
updating and clarifying the present situation, as professionals and
others attempt to purchase reduced coverage insurance at dramatically
escalating costs. So extensive is this crisis that many have been
forced to go with partial or completely self-insured plans, while
others have had no choice but to take their chances and operate without
any liability insurance at a11.8 )

The third and final portion of this paper will discuss the “prima
facie duty of care" doctrine and will suggest that this doctrine is
inherently problematic and in need of serious review and re-evalua-
tion. As the assumption of the existence of the "deep pocket" of
1iability insurance becomes more tenuous it will be argued that the

'duty of care issue must be looked at again more closely and specific

parameters will be suggested.



-3 -

1 Professional Liability In Context

Professionals have always had a love/hate relationship with their
clients or with those to whom they give advice or opinions. Assistance
which results in a benefit to the client is appreciated, the pro-
fessional is paid, often handsomely, for his or her expértise, and both
parties part company in improved circumstances. However, in those
instances where something goes awry and the advice, whether negligent,
incorrect, or incompetent, results in the client suffering an economic
loss, quite a different result occurs.

Over the years the law has had to cope with the claims of the
aggrieved client, and over the years the 1iability of the professional
and the causes of action available to the plaintiff have changed
markedly.

The English Court of Appeal in Groom v Crocker?, in 1939,

clearly and unequivocally stated that the relationship between a
solicitor and client was a "contractual one." Greene, M.R. pointed out
that it was "by virtue &% thai fe1ationship that the duty arose, and it
had no existence apart from that relationship."10 Consequently
the only action available to the client was in contract. The client
could not sue in tort. In reaching this decision the Court of Appeal
reaffirmed the division between tort and contract that preceding courts
had laid down. And, since an action in contract was the only avenue
available, injured third parties not privy to a contract with the
defendant professional could not succeed in establishing a case for
Tiability.11

The only other possible action open to a client outside of

contract was to prove deceit.l2 Negligence was not a sufficient
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averment. In Derry v ﬁeék the court stated that in order to establish

1iability, the plaintiff had to prove that “a false representation has

been made (1) knowingly, or (2) without belief in 1ts truth, or (3)

recklessly, careless whether it be true or fa15e."13

This was the situation which prevailed prior to the landmark

14

decision of the House of Lords in Donoghue v Stevenson. The

rules were clear. Potential causes of action were well defined,
potential defendants could be identified with some confidence and the

1imits of 1iability were known. However, judicial activism was waiting

15

in the wings. While it was Hedley Byrne v Heller™™ that would be

the first to make professionals 1iable for actions in negligence for
misstatements outside of contracts, 1ts genesis actually began in 1932

with Donoghue v Stevenson.

Donoghue v Stevenson

The House of Lords' decision in Donoghue v Stevenson has been

disparagingly referred to as the escape of the genie from the

bottle.l®

However, its importance and impact on tort law has
never been questioned. Lord Denning M.R. noted that "since the

decision in Donoghue v Stevenson in 1932, we have had negligence
nl?

established as an independent tort in itself.

The facts in Donoghue are well known. The plaintiff brought suit
against a manufacturer of ginger beer alleging that she had consumed a
bottle of their product containing the decomposed remains of a snail,
the unfortunate presence of which had caused her severe physical

distress. The preliminary {ssue which was the subject of the appeal



was this -~ did the defendant manufacturer owe the plaintiff consumer,
with whom there was no contractual relationship, a duty to take care.
Precedent would have indicated that no duty would arise outside of
contract. However, legal history was about to be made. In a 3:2
decision the House of Lords held that indeed a duty of care was owed to
the plaintiff.

In reaching his decision, Lord Atkin forever altered the course
of negligence law when he referred to the parable of the Good Samaritan
and formulated the by now familiar "neighbour principle."”

You must take reasonable care to avoid acts or omissions

which you can reasonably foresee would be 1ikely to injure

your neighbour. Who then in law is my neighbour? The

answer seems to be - persons who are so closely and

directly affected by my actions that I ought reasonably

to have them in contemplation as being so affected when

I am directing my mind to the act or omissions which are

called into question.

The long term impact of these words was to extend far beyond the
mere facts of the case. The "neighbour principle" and the notions of
"reasonable foresight" ahd "proximity" were not to be confined within
the parameters of product liability cases or fact patterns involving
physical damage. Quite the contrary, these words were soon to evolve
to the lofty heights of "a statement of principle" one which, as Lord
Reid put it, "ought to apply unless there is some justification or
valid explanation for its exc]usion.“19 This despite the unheeded

warning of Lord Atkin himsel and the dissent of Lord

Buckmaster.21

The immediate impact of Donoghue was, of course, 1limited by the

22

existence of the exclusory rule. Professor David Partlett



points out that under the exclusory rule "no duty was owed where the
negligence caused pure economic loss, that is, economic loss not
resulting either from personal injury or property damage. This rule
applied whether the economic loss resulted from either an act or
words.“23 This was soon to change, however.

That change began in 1951 with the English Court of Appeal in

24

Candler v Crane, Christmas & Co.“  a case which dealt with the

issue of the professional negligence 1iability of accountants and
auditors. It was held by the majority that no duty of care was owed to
the plaintiff, a man who to the knowledge of the defendants had relied
on a negligently prepared accounts statement and had suffered pure
economic loss as a result. However, the dissenting judgement of Lord
Denning was to find strong support over thirteen years later in the

decision of the court in Hedley Byrne v HeHer.25

In Candler, Lord Denning looked at professionals and considered
the questions: who is under a duty to take care, what is the nature of
the duty, to whom is this duty owed, and how far should this duty
extend?

My answer is those persons such as accountants, surveyors,
valuers and analysts, whose profession and occupation it
is to examine books, accounts, and other things, and to
make reports on which other people - other than their
clients - rely in the ordinary course of business.

Their duty is not merely a duty to use care in their
reports. They have also a duty to use care in their

work which results in their reports.

They owe the duty, of course, to their employer or

client; and also I think to any third person to whom

they themselves show the accounts ... so as to induce

him to invest money or take some further action on them.
But I do not think the duty can be extended still further
so as to include strangers of whom they have heard nothing



and to whom their employers without their knowledge may
choose to show their accounts.2’

Although Lord Denning's views regarding a professional's
1iability in negligence for economic loss did not win the day in
Candler they were, however, vindicated by the House of Lords in Hedley

Byrne v Heller, a landmark decision that created the first exception to

the long standing exclusory rule.

In that case, the plaintiffs, desirous of ascertaining the
creditworthiness of a certain client prior to making themselves liable
for that client's debts, had their bank contact the defendant bank
(which was the client's own financial institution) to request a credit
reference. The negligently prepared reference indicated the client
company was financially stable when in fact it was not. This reference
was accompanied by a disclaimer and no fee was charged for it. 1In
relying on the information the plaintiffs suffered substantial economic
loss.

Because of the disclaimer the court held that in this particular
case there was no 1iability. However, the true importance of Hedley
Byrne was to be found in the fact that the House of Lords recognized
that a similar fact pattern, without a disclaimer, could give rise to
a duty of care, not only to be honest, but also to be careful. The
fact that there was no contract and that the economic loss did not flow
from physical damage would not prevent a court from finding such a duty
of care.

Hedley Byrne v Heller has been called "one of the most import-

ant decisions in negligence law ever rendered by a Commonwealth



court."28 Indeed, it earned its place as one of Lord Wilberforce's
trilogy of cases due to the fundamental impact it had in altering
negligence law in three important respects: 1) it used Donaghue v
Stevenson as a basis for extending negligence 1iability into areas that
had previously been immune, 2) it established a cause of action based
on negligent words, not acts, and 3) it was the first to breach the
exclusory rule.

In Hedley Byrne, one discovers just how far-reaching were the

principles enunciated in Donaghue v Stevenson. Although the proximity

or "reasonable foresight" test was not directly employed by the House
of Lords, the decision was, however, referred to for its inspirational
va]ue.29 The speech of Lord MacMillan was quoted by Lord Hodson:

The grounds of action may be as various and manifold

as human errancy, and the conception of legal responsi-

bility may develop in adaptation to altering social

conditions and standards ... The categories of negligence

are never closed.30

As Lord Devlin put it, the "real value of Donaghue v Stevenson

... is that it shows how the law can be developed to solve particular
prob]ems.“31 Lord Reid agreed but with an importanE qualifi-

cation: "That decision may encourage us to develop existing lines of
authority but cannot entitle us to disregard them. "32 However, it

has been argued by some that, in overruling Le Lievre v Gould and

narrowly interpreting Derry v Peek while relying on Donaghue v

Stevenson and the dissent in Candler, this was precisely what the House
of Lords in fact d1'd.33
Of particular importance to professionals was the fact that

Hedley Byrne established a duty of care giving rise to an action for




negligent words causing pure economic loss. Lord Hodson saw no
insurmountable difficulties associated with 1iability for negligent
words. He stated it is "[t]rue that proximity is more difficult to
establish where words are concerned than in the case of other
activities ... but these matters go to difficulty of proof rather than
pm‘ncip'le."34 As for the exclusory rule regarding pure economic

loss, Lord Hodson dismissed it with the words, “[i]t is difficult to

see why 1iability as such should depend on the nature of the

u35 36

damage. Lord Deviin's comments echoed these views.

In the course of their decision, the Law Lords set out the
circumstances where a duty of care would arise. Lord Morris of
Borth-y-Gest put it this way:

I consider that it ... should now be regarded as settled

that if someone possessed of a special skill undertakes,

quite irrespective of contract, to apply that skill for

the assistance of another person who relies on such skill,

a duty of care will arise. The fact that the service is

to be given by means of, or by the instrumentality of,

words makes no difference. Furthermore if, in a sphere

in which a person is so placed that others could reasonably
rely on his judgement or his skill or his ability to make careful
inquiry, a person takes it on himself to give information or
advice to, or allows his information or advice to be passed on
to, another person who, as he knows or should know, will place
reliance on it, then a duty of care will arise.3’

Lord Hodson expressly concurred with Lord Morris' conclusion that
where there is first of all an undertaking and secondly, actual or

constructive knowledge of reliance - then a duty of care will

38

arise. Lord Reid referred to the case of a "special relation-

ship,” "a case where there are special circumstances from which an
undertaking to be careful can be 1nferred."39 This "special

relationship" was returned to by Lord Devlin:
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[TIhere is ample authority to justify your lordships in
saying now that the categories of special relationships,
which may give rise to a duty to take care in word as well
as in deed, are not limited to contractual relationships
or to relationships of fiduciary duty, but include
relationships which ... are "equivalent to contract,"
that is, where there is an assumption of responsibility
in circumstances in which, but for the absence of
consideration, there would be a contract."40

Such a relationship may be either general or particular.

Examples of a general relationship are those of solicitor

and client and of banker and customer.4l

Although each put it slightly differently, all of their Lordships
were grappling with the same two essential issues of negligence law -
duty of care and proximity. But whether duty and proximity should be
determined on the basis of undertaking and reliance, or special

relationships equivalent to contract, or both, the net effect was the

same - as a result of Hedley Byrne the law was forever changed.

Negligence had made its first inroads into actions arising from
economic loss caused by negligent words. But there were limits. The
Law Lords clearly saw the far-reaching effects of their decision and
its potential to open up professionals to wider 1iability. This is
evidenced in their insistance that some criteria, be it a special
relationship, or ah undertaking and reliance be met before a duty could
be established. For as Lord Reid put it, "[t]here must be something
more than the mere misstatement."*?

Further 1imits were placed on this duty of care seven years
Jater by the Judicial Committee of the Privy Council in Mutual Life v
5!353,43 This case involved a plaintiff who was a policy holder
in the defendant insurance company. The plaintiff requested

information regarding the financial stability of one of the defendant
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company's subsidiaries. The defendant replied that the subsidiary was
sound. Based on this information, Mr. Evatt invested in the company
and lost money.

The majority of the Privy Council held there was no liability in

this case noting that in Hedley Byrne and similar cases the statements

in question had been made in the ordinary course of the defendants
business, and the subject matter called for some special skill which
_the recipient knew the defendant to have.44 Therefore, the action

was to be limited to "advisors who carry on the business or profession
of giving advice of the kind sought and to advice given by them in the
course of that business."45 However, this limitation has been
rejected by many Commonwealth jurisdictions.46

In Canada, limitations of a different sort have been imposed on

the duty of care. In Haig v Bamford,47 a case involving a

negligently prepared audit, the Supreme Court of Canada, in a unanimous
decision held that it was not sufficient that the defendant chartered
accountancy firm reasonably foresee the use to which the financial
statement would be put and the plaintiff's reliance thereon.48
Mr. Justice Dickson instead stated that the defendant must have "actual
knowledge of the limited class that will use and rely on the state-

ments"¥?

in order to establish a duty of care. In Canada, mere
foreseeability alone is not enough. Nor, it seems, are the tests or

1imits set down in Mutual Life or even Hedley Byrne. Hedley Byrne,

though it opened up liability for negligent words causing economic loss
throughout the Commonwealth, has not been followed with equal vigour

vis-a-vis the limits to be placed on the duty of care.
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Although Hedley Byrne was the first to break through and estab-

lish an exception to the exclusory rule, other courts did not rush in
jmmediately to take an active role in further assaults upon this long
standing rule. It took another decade before this was to happen. In

1974 the Supreme Court of Canada held in Rivtow Marine v Washington

Iron work550 that the negligent failure of a duty to warn result-
ing in pure economic loss was actionable.
Two years later, in 1976, the High Court of Australia created yet

another exception to the exclusory rule in Caltex 0il v The Dredge

“Ni11emstad."51 Here it was held that liability could exist for
negligent acts resulting in pure economic loss. The defendant dredge
negligently damaged an oil pipeline which did not belong to the
plaintiff, but which the plaintiff used to pipe oil from a refinery to
their terminals. As a result of the damage, the plaintiff incurred
extraordinary expenses in trucking the oil to their terminal. Mr.
Justice Gibbs described the conditions necessary to give rise to a duty
of care:

In my opinion it is still right to say that as a general
rule damages are not recoverable for economic 1oss which

is not consequential upon injury to the plaintiff's person
or property. The fact that the loss was foreseeable is not
enough to make it recoverable. However, there are except-
jonal cases where the defendant has knowledge or means of
knowledge that the plaintiff individually, and not merely
as a member of an unascertained class, will be Tikely to
suffer economic loss as a consequence of his negligence,
and owes the plaintiff a dutg to take care not to cause him
damage by his negligent act.>2

Mr. Justice Mason, in a separate decision, expressed a very similar

53

statement of the law. Thus, "physical propinquity" became the

next exception to the exclusory rule.
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In Canada, in 1978, an analagous fact pattern arose in Trappa

d.54

Holdings Ltd. v Surrey and Imperial Paving Lt In this case a

shopowner's business suffered as a result of the negligence of the
defendant municipality and a contracted road repair company. The work
on the road blocked access to the plaintiff's business, although no
property of the plaintiff was damaged.

The B.C. Supreme Court held that, as between the municipality and
the plaintiff, a duty of care existed. In his judgement, Mr. Justice
Ruttan referred to the fact that the particular plaintiff and his
susceptibility to economic 1oss was well known to the defendants and
that as a direct result of their negligence, foreseeable economic loss
had resulted. Thus, in Canada, liability became established in neg-
ligence for economic loss arising from damage to the property of some-
one other than the plaintiff where physical propinquity was proved.

Up to this point, the Courts, although allowing certain specified
actions in negligence for pure economic loss, had been careful to place
limits on the situations where a duty would be found lest, as Cardozo,

J. put it in Ultramares Corp v Touche, potential defendants be exposed

to "l1iability in an indeterminite amount for an indeterminite time to

an indeterminite c'Iass.“55

In his decision in Caltex, Gibbs, J. put it this way:

Further, a law which imposed a general duty to take care to
avoid causing foreseeable pecuniary loss to others would, as
Widgery J. suggested, interfere greatly with the ordinary
affairs of life. There are sound reasons of policy why
economic loss should not be treated in exactly the same way
as material loss.56

If a person committing an act of negligence were liable for
all economic loss foreseeably resulting therefrom, an act of
careless inadvertence might expose the person guilty of it to
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claims unlimited in number and crippling in amount. 57
The notion of an exclusory rule with specific exceptions was to
later be replaced, at least in British Columbia, with the notion of a

general inclusory rule in Nicholls v Corp of Township of Richmond.58

This 1983 case involved an action for negligently inducing breach
of contract. In their decision, the B.C. Court of Appeal dismissed an
application to strike out the pleading on the ground that there was no
cause of action. Mr. Justice Lambert stated unequivocally:
In short, the law of negligence is now seen as a general law with

exceptions, and not as a law of specific instances ... In my
opinion such cases as Cattle v Stockton Waterworks Co. and Weller

& Co. v Foot & Mouth Disease Research Inst. should be seen as
specific examples of a denial of recovery on the basis of absence
of proximity, or remoteness of damage, or both, and not as
establishing a principle that damages can never be recovered for
economic 1o0ss ...

This radical departure from previous decisions, Justice Lambert

60

pointed out, was to a large extent made possible by, and based

on, the landmark decision of the House of Lords in Anns v London
61

Borough of Merton.

Anns v London Borough of Merton -

In 1978 the House of Lords returned to the well of Donoghue v
Stevenson once again and this time found in its remarkably fecund
waters the raw materials for the creation of the next dramatic and
problematic development in negligence law - the prima facie duty of
care.

In Anns, an action was brought by occupiers of maisonettes who

had suffered damage as a result of faulty foundations. The allegation
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as argued in the preliminary point was that the defendant council had
either failed to inspect the construction of the foundations or,
alternatively, if it had done so, such inspection was negligently
performed. The issue was whether or not there was a duty of care.
Although Anns involved neither professional negligence as between
private persons nor pure economic loss, the ramifications of their
Lordship's decision were to extend far beyond the confines of the facts

62

of the case “ and would markedly alter how future cases of this

sort would be decided.

In the course of his decision, Lord Wilberforce looked back to

63

the speech of Lord Reid in Home Office v Dorsett Yacht. In

holding that the Home Office‘was vicariously liable for damage caused
by seven borstal boys who were under the care and control of prison

authorities, Lord Reid stated that he regarded Donoghue v Stevenson as

a mﬂestone.64 Furthermore, his Lordship went on to say that

the well known passage in Lord Atkin's speech

should I think be regarded as a statement of
principle. It is not to be treated as if it were

a statutory definition. It will require quali-
fication in new circumstances. But I think that

the time has come when we can and should say that it
ought to apply unless there is some gustification or
valid explanation for its exclusion. 5

Lord Wilberforce clearly agreed:

Through the trilogy of cases in this House, Donoghue v
Stevenson, Hedley Byrne & Co. Ltd v Heller & Par%ners
Ltd. and Home Office v Dorset Yacht Co. Ltd., the
position has now been reached that in order to
establish that a duty of care arises in a particular
situation it is not necessary to bring the facts of
that situation within those of previous situations in
which a duty of care has been held to exist. Rather
the question has to be approached in two stages.
First, one has to ask whether, as between the alleged
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wrongdoer and the person who has suffered damage

there is sufficient relationship of proximity or
neighbourhood such that, in the reasonable contemp-
lation of the former, carelessness on his part may be
likely to cause damage to the latter, in which case

a prima facie duty of care arises. Secondly, if the
first question is answered affirmatively, it is nec-
essary to consider whether there are any considerations
which ought to negative, or to reduce or 1limit the
scope of the duty or the class of person to whom it is
owed gg the damages to which a breach of it may give
rise.

Lord Atkin's "neighbour principle" had now reached its zenith.
The ambiguous concepts of “"proximity"67 and "reasonable foresight"
were now the determining criteria for the establishment of a prima
facie duty of care. Once established, this duty could only be nega-
ted on the basis of "considerations" or policy reasons. This in
itself was a breakthrough since as Professor Partlett points out:
"[r]arely does one find the judges admitting that they are making
policy decisions; they were generally reluctant to look beyond legal
formulations" .58

Lord Denning, however, was not quite so hesitant. In 1973 in

Spartan Steel v Martin & Co. he had considered precisely such an

approach, although he would not have been quite so favorably impressed
with Lord Wilberforce's test for determining the existence of a prima
facie duty.

The more I think about these cases, the more difficult

I find it to put each into its proper pigeon hole. Some-

times I say "There was no duty." In others I say "The damage
was too remote." So much so that 1 think the time has come to
discard those tests which have proved so elusive. It seems to
me better to consider the particular relationship in hand and
see whether or not, as _a matter of policy, economic loss should
be recoverable or not.6
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Despite Lord Denning's misgivings, as a result of the Anns
decision there was now a new test for establishing 1iability, one
that recognized no pre-established grounds for liability and was so
general or universal in its language that courts found it readily
applicable to new situations. This concept, although criticized as

"a device whereby courts are enabled to exercise a discretion as to
the creation of legal liability ... [which] need not be justified
in terms of precedent or priniciple relating to well-recognized

/0

grounds of civil obligation, soon found favour in other

Commonwealth courts.
The first indication of this willingness to accept and apply the
notion of a prima facie duty of care came from the New Zealand Court of

71

Appeal in Scott Group v McFarlane. In this case the successful

makers of a take-over bid sued the accounting firm which had neglig-
ently overstated the assets of the target company. The claim, based on
negligent misrepresentation, failed. However, two of the three pre-
siding judges held that ;herekwas a duty of care.72

In rejecting the duty of care Richmond, P. applied the test set

out in Hedley Byrne and decided that:

[1]t would be going too far to treat accountants as assuming a
responsibility towards all people dealing with the company or its
members in reliance, to some greater or lesser degree, on the
accuracy of the accounts merely because it was reasonably
forseeable, in a general way, that a transaction of the kind in
which the plaintiff happened to become involved might indeed

take place. The relationship between the parties would, I think,
be too general and not sufficiently "special™ to come within the
principles underlying the decision in Hedley Byrne.’3

Two years prior to the Anns decision the Supreme Court of Canada

d74

in Haig v Bamfor anticipated Richmond, P's comments. Dickson,
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J. speaking for a unanimous court, said that in order to establish a
duty of care between accountants and third parties there must be actual
knowledge of the l1imited class that will use and rely on the state-

ment.75

Reasonable foresight on its own was not enough.

However, for the rest of the New Zealand Court of Appeal,
reasonable foresight was sufficient. Referring specifically to Lord
Wilberforce's speech in Anns, Woodhouse, P. stated that his Lordship
would "test the sufficiency of proximity simply by the reasonable
contemplation of 1ikely harm. And, with respect, I do not think there
is any sound reason in favour of a more restrictive approach.“76
Cooke, J. similarly held a duty of care to exist.77

Another early, and arguably extreme, application of the Ann's

formulation was made by the High Court of Australia in Wyong Shire

Council v Shirt.78 Having decided that an unlikely risk of injury

may nevertheless be foreseeable, Mason, J. went on to discuss the
nature of "foreseeability."

A risk of injury which is quite unlikely to occur, such as that
which happened in Bolton v Stone may nevertheless be plainly
foreseeable. Consequently, when we speak of injury as being
"foreseeable" we are not making any statement as to the
probability or improbability of its occurance, save that we are
implicitly asserting that the risk is not one which is far
fetched or fanciful ... [I]t certainly does not follow that a
risk which is unlikely to occur is not foreseeable’9

The next significant professional 1iability case decided under

80

Anns was Ross v Caunters,” a decision of the English Chancery

division. This case involved an action brought by a third party
beneficiary under a will against a solicitor who negligently allowed

the will to be improperly witnessed, thereby invalidating the will and
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the beneficiary's interest in it.81
Had the action been brought in negligent misrepresentation as in

Hedley Byrne the suit could not have succeeded. The requisite elements

of undertaking, reliance, and a "special relationship" were all lack-
ing. However, Sir Robert Megarry V.C. applied the Anns test and held
that "prima facie a duty of care was owed by the defendant to the
plaintiff because it was obvious that carelessness on their part would
be 1ikely to cause damage to her.“82
The fact that there was no reliance was not held to be signi-
ficant as a limiting factor because the class of potential plaintiffs
was necessarily limited by the terms of the will. And, moreover, it

was held that "the true basis for liability flows directly from

Donoghue v Stevenson and not via Hedley Byrne."83 And therefore,
«84

“there is no need to consider questions of reliance.

More importantly, in Ross v Caunters Megarry, V.C. clearly

overruled Groom v Crocker and in doing so dramatically extended a
85

solicitor's 1iability in negligence.

Despite ... what was said in Groom v Crocker and other cases

in that line, there is no longer any rule that a solicitor

also is negligent in his professional work can be 1iable only
to his client in contract; he may be 1iable both to his client
and to others for the tort of negligence ... a solicitor who is
instructed by his client to carry out a transaction that will
confer a benefit on an identified third party owes a duty of
care to that third party in carrying out that transaction ...
The mere fact that the loss to such a third party is purely
financial ... is no bar to the claim against the solicitor.86

The British Columbia Court of Appeal in Tracy v Atkins87

endorsed the notion of a prima facie duty of care and pointed out that

"proximity" in cases involving professionals should no longer be
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limited to “special relationships" as set out in Hedley Byrne. In the

course of deciding that a solicitor was liable in negligence for
failing to look out for the interests of the plaintiff vendors while
acting for the purchaser, Chief Justice Nemetz said,

1 should add that in my view the special relationship said to
arise when one person relies on the skill of another who under-
takes to apply that skill for his assistance is no more than a
particular way of estab]ishing a degree of proximity on which a
duty of care may be founded.8

This same approach was employed in Yianni v Edwin Evans &
89

Sons,” - to establish that a valuer or surveyor may owe a duty of

care to a third party, and in J.E.B. Fasteners Ltd. v Marks Bloom &
90

Co.”" to determine the existence of a similar duty of care between

an auditor/accountant and a third party. In this case; "constructive"
reasonable foreseeability was equated with actual know'ledge.91

At this point in the evolution of the law of negligence a number
of developments had become firmly established. First of all, the
exclusory rule barring actions for pure economic loss had taken a
severe beating. So many exceptions had been judicially approved of
that the authority of that rule was very much in question. The Hedley
Byrne exception for negligent misstatement had opened the way for
actions against professionals while at the same time its requirements
that there be an undertaking, reliance, and a special relationship
equivalent to a contract had become relegated to no more than “a
‘particular way of establishing a degree of proximity on which a duty of
care may be founded."92 The test had instead become that of

proximity based on reasonable foreseeability as set out by Lord

Wilberforce in Anns.
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93

Cooke, J., in Gartside v Sheffield Young & E11is”~ indicated

to what extent the exclusory rule had fallen into disuse. Referring to

the case of Allied Finance v Haddow,94 he stated:

That case is also a recent illustration of a proposition which
is now well settled - that the mere fact that the only damages
either 1ikely to be suffered or are in fact suffered are purely
economic does not necessarily rule out a duty of care. At best
it is a factor which may in some cases tell against a duty or
1imit the scope of liability.95

In Canada or, more specifically, in British Columbia, there would
appear to be no exclusory rule at all as a result of the B.C. Court of

Appeal decision in Nicholls v Corp. of Township of Richmondgs. As

noted above, Lambert, J.A. put it quite succinctly when he said, "In
short, the law of negligence is now seen as a general law, with except-
jons, and not as a law of specific instances."?’
While the exclusory rule became less and less of a limiting
factor in determining the availability of negligence actions, the prima
facie duty of care doctrine enunciated in Anns proliferated throughout
the Commonwealth. The law of negligence, it appeared, was in full
stride, its ambit ever-increasing. Reasonable foreseeability and
proximity were reaching their apotheosis as courts took advantage of
the latent ambiguity of these terms to create novel duty relationships.
But why? Professor Partlett argues that it was much more than the mere
evolution of the Common Law:
But more fundamentally an altered judicial attitude has been at
the fulcrum of these changes. The demand was felt by the courts
for wider recompense for negligently inflicted harm. This was
founded on the proposition that it was fatuous to believe that
individuals could adequately protect themselves against the con-
sequences of bodily or property damage. Thus there followed a

call for compensatory justice, a particular form of corrective
justice: the rendering to a person of redress for the violation
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his or her - rights by another. The moral dimension in Lord
Atkin's dictum was potent in moving courts to take bold stances.
The neighbour principle facilitated this judicial decision
making. The very simplicity and the universality of the
principle, rather than its intellectual power, made it readily
applicable to new situations.98

Other observers have noted how this altered judicial attitude has
facilitated a unique, and arguably incomplete, decision making process.
Burns and Smith point out that since the prima facie duty doctrine
assumes the existence of the duty, it

... need never be justified. One need then only show in terms of

utilitarian calculus, economic analysis, political ideas of

fairness or a religious sense of right and wrong, dressed up in
the amorphous language of public policy, that the defendant ought
to have done what he failed to do, so the unjustified prima facie
duty is confirmed.

The consequence of this is that

the ultimate cost bearing issue is shifted from the legal

question of the existence of a duty, to the factual questions of

standard of care. This is because only the most overwhelming
argument in terms of such prima facie duty of care being negated
by policy will pursuade a court to reject the plaintiff's case at
this point.

It seemed that negligence law was irrevocably bent upon its
course. However, one ineluctable axiom of the law is change. Forces
would come to bear that would shift this course and slow its advance.
Limitations on duty relationships would be called for and set down and
reasonable foreseeability would lose its patina and its nimbus would
begin to fade.

The interpretation and application of the Anns prima facie duty
of care doctrine by the courts discussed above did not meet with
universal approval. In 1982, the majority of the Victorian Supreme

100

Court in Seale v Perry saw distinct problems with the




- 23 -

prevailing interpretation of Lord Wilberforce's comments. Lush, J.,
referring to the passage in which his Lordship sets out the prima facie
duty doctrine, stated:

In my opinion, in the light of its origin in Lord Reid's
statement and of the authorities which Lord Wilberforce cited,
the passage which I have quoted cannot be read as meaning that
the possiblity of foreseeing damage by itself establishes
"proximity" which in turn establishes a duty of care.10l

Interestingly, it appears that Lord Wilberforce may have agreed

with Lush, J., at least in part. In 1982 in McLoughlin v

102

0'Brian, a case involving an allegation of negligent infliction

of nervous shock, his Lordship, in the course of deciding in favour of
the plaintiff, stated “[t]hat foreseeability does not of jtself, and

»103

automatically, lead to a duty of care is, I think, clear. He

went on to cite with approval Lord Reid's comments in McKew v Holland &

Hannen & Cubitts Ltd:104

A defender is not liable for a consequence of a kind which is not
foreseeable. But it does not follow that he is liable for every
consequence which a reasonable man could foresee.l

Lord Wilberforce's comments in McLoughlin v 0'Brian had an effect

undoubtedly undreamt of by his Lordship. In a number of later Common-
wealth cases they were cited as a justification for criticizing the
prima facie duty doctrine set out in Anns, specifically the use of
"reasonable forseeability" as the sole criterion for establishing even
on a prima facie basis, the duty of care.106

The facts in Seale v Perry were very similar to those in Ross v

Caunters. However, in Seale v Perry the majority came to a quite

different conclusion and held that the solicitor owed no duty of care

to the intended beneficiaries. Indeed, Murphy, J. noted that his
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opinion on this subject was directly contrary to that of Megarry,

V.C.107 and went on to state:

The present case is one, as Megarry, V.C. points out, in which
what he characterized as "financial loss is directly caused by
the solicitor's breach of that duty, and reliance by the
plaintiff is irrelevant." But this statement may beg the
question, Is there a duty? Reliance is one of the vital
considerations to look for before answerina this question; not
after it has been answered by assumption.108(italics are my”
own)

Seale v Perry was one of the earliest cases to question reason-

able foreseeability as the basis for establishing proximity and the
prima facie duty of care. But, more immprtantly, it was one of the
first to point out that the prima facie duty doctrine appeared to put
the cart before the horse, in that the legal question of the existence
of the alleged duty relationship was assumed after looking at
reasonable foreseeability. In fact, Lush, J. proposed a new test
determining the existence of the duty, a test which did not depend
solely on reasonable foresight.

A duty, however, cannot exist by itself. To the duty seen as

imposed on the defendant, there must be a correlative right in

the plaintiff: for either to exist, both must be capable of being

jdentified.

It is possible that this proposition is at the root of the

reluctance of the commmon law, evident for a long time, to

recognize purely economic loss as a form of damage recoverable

in an action for negligence.l09

This reluctance to focus on reasonable foresight exclusively and
to assume the duty relationship was, as will be seen, the beginning of
what might be termed a trend in judicial thinking as the courts started

to pull back from Anns and instead began to turn their minds to the

legal question of the existence of the duty before proceeding with the
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next step fn a negligence action.

Before leaving Seale v Perry, there are two more comments of the

majority that should be noted. First, Murphy, J. stated that, despite

the decision in Ross v Caunters, in his opinion "Hedley Byrne v Heller

did not overrule nor undermine the foundation of Groom v

»110

Crocker. A solicitor, however, might still be liable under

the Hedley Byrne principle if no contract could be established. But

the criteria would remain: undertaking, reliance and a special
relationship equivalent to contract.111 Reasonable foresight
would on its own not be sufficient to establish the duty, the duty
would have to be established on its own merits.

Secondly, Murphy, J. returned to Donoghue v Stevenson and Lord

Atkin's reference to Luke's parable of the Good Smaritan - to
f1lustrate his difficulty with the proposition that a solicitor owed a
duty of care based on reasonable foresight and proximity to a third
party who is brought to his ngtice fortuitously. Murphy, J. stated
that this proposition

involves that, 1f the Good Samaritan had gone past, but later
engaged for reward a charioteer plying his trade, instructing him
to carry the man in the gutter to his (the Good Samaritan's)
abode and if the charioteer breached his contract with the Good
Samaritan by failing to go near the man in the gutter, the man in
the gutter could sue the charioteer for breach of a duty that the
charioteer owed to him to take care in the performance of his
contract. He would "be so closely and directly affected by his
(the charioteer's) acts or omissions that he can reasonably
foresee that the third party is likely to be injured by those
acts or omissions" ... This appears to me to involve a legal
heresy.l

The Victorian Supreme Court was not the only Commonwealth court

to point out the problems associated with focusing on reasonable
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foreseeability as determinative of a duty of care, particularly as
regards a third party.
The New South Wales Court of Appeal expressed similar sentiments

in denying recovery in Minister for Environmental Planning v San
113

Sebastion Pty. The state planning authority prepared a

redevelopment study of an area of Sidney. The report contained no
assurances of feasibility or inplementation. The plaintiff, in
reliance on the study (which was placed on public display) bought land
in the area. The plan ended up being unfeasible because of a shortage
of transportation facilities. No redevelopment permits were issued.
The plaintiff sued the planning authority for negligence in preparation
of the plan.

Mr. Justice Hutley elaborated on the problems inherent in
allowing a third party to sue for a negligently performed contract:

Suppose A draws a contract for B, which he knows to be executed
by B and C, C having no independent legal advice. The contract
is, to the knowledge of A, wholly in accordance with his
instructions from B, but is extraordinarily harsh, although
perfectly legal and may foreseeably in certain events allow B to
ruin C. Does A have any duty to draw the contract otherwise or
to warn him of its perils? If, by a legal error on his part he
increases C's burdens under the contract can C sue him? In my
opinion the answer must be no. There comes a time when the genie
released by Lord Atkin must be put back in the bottle.l14

In 1984, the High Court of Australia in Jaensch v Coffey115

focussed their attention on reasonable foresight. Gibbs, C.J. noted
his agreement with Lord Wilberforce's observation in McLoughlin v
-0'Brian that “foreseeability does not of itself and automatically, lead
to a duty of care."116

Deane, J. elaborated on this point:
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Overall, one cannot but be conscious of the emergence of a
common, although mistaken, tendency to see the test of
reasonable foreseeability as a panacea and, what is of more
importance for present purposes, to refer to it as if it were,
from the viewpoint of principle, the sole determinant of the
existence of a duty of care.

Given the circumstances of a particular case, the question
whether a common law duty of care exists is a question of law ...
The requirement of a relationship of "proximity" in that broad
sense should, in my view, be accepted as a continuing general
limitation or control of the test of reasonable forseeability as
the determinant of a duty of care.ll7

While calling out for limits or controls on the prima facie duty
of care doctrine, Deane, J. also attempted to reconcile his views with

those of the court in Wyong Shire Council v Shirt noted above and Lord

Wilberforce in Anns. This he did by distinguishing between physical
damage and pure economic loss.

"[Aln equation between reasonable foreseeability of injury and a
duty of care under the law of negligence can be accepted in cases

involving ordinary physical injury ..."118 (italics are my own).

Whether or not such a distinction would hold sway in other courts is
doubtful. Indeed, at perhaps the height of the expansionist era in

England, the House of Lords, in Junior Books v Veitchi showed that they

were willing to apply Wilberforce's dicta to cases involving no
physical damage to the plaintiff. Deane, J's attempt to 1imit the use
of the prima facie duty doctrine indicates the lengths to which this
court was willing to go to place 1imits on the doctrine without
overruling themselves in Wyong Shire or expressly disagreeing with the
House of Lords in Anns.

However, the House of Lords themselves had occasion to re-examine
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the prima facie duty doctrine in the 1984 case Governors of the Peabody
119

Donation Fund v Sir Lindsay Parkinson & Co. Ltd. In doing so

their Lordships took a large step toward restricting the duty of care
through their re-evaluation of Lord Wilberforce's words and their
inclusion of an additonal criterion to the duty test.

The case was concerned with determining whether the defendant
council owed a duty of care to the plaintiff housing developers to take
action when one of its drainage inspectors had knowledge that the
actual drainage system being installed was different from that called
for in the plans. As it turned out, the new drains were inadequate and
their re-construciton and attendant delays caused the plaintiffs
considerable losses. The House of Lords held that no duty of care was
owed.120

In the course of his decision, Lord Keith of Kinkel looked back

to the oft-cited speeches of Lord Atkin in Donoghue v Stevenson, Lord

Reid in Dorset Yacht v Home Office and Lord Wilberforce in Anns and

commented,

There has been a tendancy in some recent cases to treat these
passages as being themselves of a definitive character. This is
a temptation which should be resisted. The true question in each
case is whether the particular defendant owed to the particular
plaintiff a duty of care having the scope which is contended for
...[And] in determining whether or not a duty of care of
particular scope was incumbent upon a defendant it is material to
take into consideration whether it is just and reasonable that it
should be so.121

With these words the House of Lords applied important restrict-
ions to the ambit of the prima facie duty principle. It was now clear
that it was the nature of the alleged duty relationship itself that

must be examined. Reasonable foreseeability was an important element



