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A. INTRODUCTION

%PP' " The procedures governing the conduct of civil proceedings in the
Suprcme Court and County and District Courts, subject to express statutory
provisions, are set out in the Rules of Practice. These procedures are
adopted where appropriate in other courts. The Rules provide for the
; institution of proceedings to be followed by a series of steps designed to
narrow and define the issues and generally prepare the case for trial. They
consist of the exchange of pleadings in which admissions of material
allegations are to be made! and “discovery”, a term used broadly to in-
 clude examination for discovery (an oral examination of a party before
trial, touching the matters in question by any party adverse in interest),
production of documents, medical examination, inspection of property,
L cross-examination on an affidavit and examination of a witness on a
pending motion. The Rules do not prescribe the holding of a *pre-trial

conference” although there is nothing to preclude the informal convening
of such a conference, as we shall discuss later.!s It is sometimes suggcstcd
; that the pre-trial conference serves the same general purpose as examina-

. tion for discovery and that its widespread employment in the United

" States may be attributed to the deficiency in American jurisdictions of
Procedures for a broad oral examination for discovery. Most, if not all
jurisdictions in the United States, however, do have provision for oral

B PE—
1See Rules 144, 146 and 678. The rule governing the admission of allegations is
more honoured in its breach than its observance.
1aSee generally Watson and Barber, Annual Survey of Canadian Law: Civil Pro-
cedure, 4 Ottawa L. Rev. 132, 167-72 (1970).
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examination for discovery (usually termed “depositions upon oral examina-
tion”) and its scope tends to be broader in the United States than in On-
tario. In addition, discovery may extend to non-party witnesses.

The pre-trial conference was introduced into the United States Federal

Rules of Civil Procedure in 1938 together with the introduction of broad
oral examination for discovery.?

In Nova Scotia the pre-trial conference subsists with oral examina-
tion for discovery of both party and non-party witnesses.

B. NATURE AND PURPOSE OF THE PRE-TRIAL CONFERENCE

The typical pre-trial conference is a conference attended by counsel
in the case and a judge or other judicial officer several weeks before the
trial date after all other pre-trial proceedings have been compleied. The
nature of the conference varies widely from jurisdiction to jurisdiction.
It ranges from a statement of agreed facts to provision for repleading, a
device for consolidating motions, and a settlement conference or any com-
bination thereof. It may be little more than a series of detailed forms which
are designed to ensure that counsel are fully prepared for trial. In some
cases it amounts to a trial before an arbitrator whose decision is not bind-
ing. The objects of pre-trial are usually acknowledged to be the shortening
of trial time by a clarification and reduction of issues, and by limiting the
number of witnesses, efc., and the improvement of the quality of the trial
by increasing the preparedness of counsel, by facilitating the avoidance of
surprise and by generally aiding the clear presentation of the case. It is
not generally agreed whether the object of aiding the disposition of the case
should include the active judicial encouraging of settlement. Although

settlement may be the by-product of pre-trial, it is not necessarily pre-
scribed or considered to be an objective.

1. In the United States

The use of the pre-trial conference became prevalent with its intro-
duction into the Federal Rules of Civil Procedure in 1938.% It has since
been adopted in one form or another in most state jurisdictions.* Gener-

alizations about the American experience are difficult as the following pas-
sage illustrates:

Our conference, however, has turned out to be so variable as to com-
plicate assessment, comparative or otherwise. It appears in the Federal
Rules as a device to be used in the court’s discretion. In some courts
it is used hardly at all; in others it is regularly used but in a perfunc-
tory way; in still others it is cultivated intensively. The pre-trial con-
ference figures importantly in the conduct of large, complex cases
where it has been used under strong judicial initiative and impulsion

2See United States Federal Rules of Civil Procedure, Rules 16 and 30.
3Rule 16. See James, Civil Procedure 223 (1968).

4By 1955, 41 states authorized the pre-trial conference procedure: Barron and
Holzoff, Federal Pracrice and Procedure 833 (1960).

to organize the conduct of discovery by the parties, to concentrate the
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ial i i is little agreement.
ditv of pre-trial is a matter on which there is
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icabili berg’s conclusions is fre-
ral applicability of Professor Rosenber . 5
qmngibg:l?:ngcd’psnd the pre-trial conference cl?}r:itmues to lt:;: \t:::d;l); rirx:ld
i nited States, although there would appear 1
plo:edfrlgmmt::al]ii;g it mandatory. Instead, a more ﬁemble.and' scl;;:!:;z
::vi}::c — pre-trial only at the request of counsel or at the direction

court — is being fostered.

2. InCanada .
P’:lberta° British Columbia!® and Nova Scotia!! all have rules of

5Kaplan, “An American Lawyer in the Queen's Courts: Impressions of English
C?\Pil Px"ocedurc". 69 Mich. L. Rev. 821, 827 (1971).

6See Rosenberg, The Pre-trial Conference and Effective Justice (1964). Profes-

. - . 2 con-
sor Rosenberg selected 1,500 personal injury cases to be tried "leh éu:‘yﬂ :smakjng
1 group and 1,500 at random as an expenm_emal group. e acetrial
o tg'ral Exandato;'y was suspended for the experimental gn‘)up'-m= Rl
Evr:; rI:lleld in cases in that group unless requested. All cases 1n
: i n-
T?::ttlpigrr:&: tlll:‘:u\.‘rﬂiilsitzci", 50 ]udi::iamn: ul:sz afrle%hz ()xe Sf:(e:i :illsct)ol’ir’:‘f,is;: I}&s&w
s' summ in “Devising Procedures tha
‘l};;lsi.s Civilizgi!‘. 69 Mich. L. Rev. 797, 804-07 (19_?_1;1.“ -
8See, for example, Becker, “Efficient Use of Judici e ot e the
(1967} in which Chief Justice Becker of the United States District Court f0% 100
Western District of Missouri concludes from his u:‘xr.-leneﬁnm:dv'= fleshaiied
“accelerated docket” with mandatory pre-trial that it is ¢ o e
as disposition. He places reliance on an expenment which was e the
case F:ig{emcd docket in which compulsory pre-trial was suspemaamw e
lrigu?;c compared with the preceding one when pre-trial was

follows:

With Wl'rhout.
Systematic Systematic
Pretrial Pretrial
127 81 %)
= '?‘ﬂ d 20 (16%) 3_9, 2111}5%)
e
g::: Tl:rmm' ated Without Trial ed 998 ((72‘;2)) 1 e
Cases Removed from Docket Untermina O o o (T

Total Terminated
?Alberta Rules of Court 1968, Rule 219. 0342
10British Columbia Supreme Court Rules 1961, 0.34a.
11ivil Pracedure Rules 1971, Rule 26.
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general application authorizing the holding of pre-trial conferences. In
British Columbia the procedure is optional with counsel and has rarely
been invoked since its inception in 1961.12 In Alberta, pre-trial was intro-
duced in 1969 and, as in British Columbia, is invoked only at the instance
of counsel. Although rarely used, it has been effective in a number of com-
plex cases.13

The Nova Scotia rule, adopted in 1968, authorizes the holding of a
pre-trial conference at the request of either party or at the direction of the
court. The procedure is currently used in approximately 20% of cases,
two-thirds at the request of counsel and the other third at the direction of
the judge assigned to hear the case. Chief Justice Cowan, Chief Justice of
the Trial Division, Supreme Court of Nova Scotia, in correspondence with
the Commission provided the following memorandum concerning the use of
pre-trial conferences in Nova Scotia:

MEMORANDUM

re use of pre-trial conferences
in Nova Scotia

R.1, Order XXXII of the Rules of the Supreme Court of Nova
Scotia, as amended 1968, provide for a pre-trial conference. New
Civil Procedure rules have been adopted, December 2, 1971, effective
March 1, 1972, and r.26.01 deals with pre-conference procedure and
has substantially the same effect as existing r.1 of Order XXXIL. . ..

1. How frequently is the procedure invoked?

In approximately 20% of civil cases.

2. By whom is it usually invoked?

In two-thirds of the cases by the solicitors involved and one-
third by the judge assigned to hear the case.

3. In what type of case is the procedure invoked?

In civil cases of all kinds, with or without a jury. If it appears
that the case is likely to be long and more than one day has been
set aside for trial, the judge will, in the absence of an application by
counsel, suggest that a pre-trial conference take place. It is desirable
that the pre-trial conference take place at least two weeks before the
trial. Sometimes, one of the court officials who knows that the case
is likely to take some considerable time, will suggest to the judge that
a pre-trial conference be called. The judge will normally agree and
suggest a date, which is then passed on to counsel by the court official.

12Correspondence between the Commission and Mr. Justice W. Kirke Smith, justios
of the Supreme Court of British Columbia.

18] etter to the Commission from Chief Justice Milvain, Chief Justice of the Trial
Division, Supreme Court of Alberta.
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4. Before whom does the conference take place?

This is normally the judge who is assigned to hear the case but,
if he should be absent on circuit, or otherwise occupied, one of the
other judges of the Trial Division will, by arrangement, preside at
the conference.

5. How is the person, before whom the conference is conducted,
chosen or appointed?

The judge who is assigned to hear the case normally decides that
he will preside at the pre-trial conference. If he should be absent, etc.
a court official who is in touch with the docket will arrange for another
judge to preside.

6. In general, what matters are usually discussed or canvassed
- at the conference?

It is usual to start with the statement of claim and to ascertain
what matters are agreed upon and what are contested. It often de-
velops that the defendant will not admit an allegation in the statement
of claim in the form in which it is stated, but is prepared to admit it
subject to certain qualifications and sometimes is prepared to admit it,
provided that the plaintiff agrees to call certain witnesses or company
officers and place them on the stand and make them available for
cross-examination. Similarly, the defence is gone through to see what
allegations, if any, in the defence can be admitted. In the course of
this procedure, the main points at issue emerge and can be clarified
and stated.

The second matter for consideration is the listing of documents
and the admission of copies or of originals and the making of admis-
sions as to sending and receipt of such documents, etc. Often, it can
be agreed that the plaintiff will prepare a folder which can then be
marked Exhibit 1, containing, say, 25 documents in chronological or
some other order, numbered 1 to 25, with an index sheet identifying
each document by number, date, content, etc. Arrangements are
made for sufficient copies so that the presiding judge will have one,
the witnesses will have one, the court reporter will have one and each
counsel will have such a folder with copies of documents.

The next question discussed is as to whether or not there is any
preliminary question of law which can, perhaps, be submitted in
advance of the actual trial and decided. This may shorten the trial or
may result in a settlement. See for example, Bacon American Corpo-
ration v. Orion Insurance Company Limited (1969), 67 D.L.R. (2d)
75. This was an application made to me shortly after the pre-trial
conference rules were made effective February 1, 1968. The matter
had been set down for trial on February 15, 1968, and the plaintiff
had two witnesses living in Indiana, who were required to give evidence
on the question of the amount of a fire loss. At the pre-trial confer-
ence, it was agreed that a preliminary question would be decided by
me as to the applicability and effect of the one-year period of limita-
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tion prescribed in the Insurance Act. Admissions of fact in the docu-
ments were made for the purpose of the submission of the preliminary
question for decision. I decided the matter against the plaintiff and, as
a result, the action did not go forward the plaintiff consented to an
order dismissing the action. It was not necessary to bring the witnesses
to Halifax and the time and expense involved in so doing was avoided.
The defendant would have had to bring witnesses on the question of
the extent of the loss, and this also was made unnecessary.

It may be urged by those who do not approve of pre-trial con-
ference practice that such a question can be submitted by consent
without any pre-trial conference rule. In fact, however, the existence
of the rule tends to make it easier to have these questions raised and
submitted in advance.

In certain cases, where technical evidence is necessary or evidence
of medical practitioners is necessary, it may be possible to have the
parties agree to have the question of liability decided in the first in-
stance, deferring the hearing as to damages until after the question ‘of
liability has been decided. In many cases, once the question of liability
is settled the damages can be agreed upon.

7. Discussion of settlement

It is not uncommon for the subject of settlement to be raised at
the conference. Usually, if the subject is raised the presiding judge
will suggest that the parties may wish him to leave, in order that they
may have a free discussion in his absence and he will say that he will
be in his chambers until he receives a call from them. Normally, after
a few minutes, they know whether they are able to reach a settlement
or not.

In some cases, the parties have never really got down to dis-
cussing a settlement and the pre-trial conference brings them together
and one or the other will raise the question. In rare instances, dis-
closure will be made to the judge with regard to the negotiations for
settlement and even as to the amounts and the difference between the
parties as to amount. In certain cases also the parties will ask 5he
judge to indicate generally the way in which he would go, assuming
certain facts are established.

As to the role of the judge, this varies from judge to judge.
Generally, judges of the Trial Division in Nova Scotia do not play an
active role in canvassing the possibility of settlement. The judges leave
it to the parties to raise the question and to pursue it in the absence
of the judge if the question is raised. It is only if the parties ask the
judge to remain and to listen to the discussion that he will do so.

I understand that the practice varies from province to province
and place to place. In the United States of America in some jurisdic-
tions, the presiding judge will take an active part in attempting o brng
about a settlement. It is my own view that this is not a true functiod
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of the judge and that such action should be avoided. If no settlement
is reached, one of the parties will probably feel that the judge has
made up his mind.

When the introduction of pre-trial conferences was discussed in
Nova Scotia with the Bar generally, some solicitors feared that the
presiding judge might be led to make up his mind at the pre-trial
conference and that the parties would be stuck with him. I gave an
assurance to the Bar at that time that if, at any time, they wished to
have a trial judge other than the judge who presided at the pre-trial
conference, this would be arranged without any question and that this
would apply even where I was the judge presiding at the pre-trial
conference. In almost four years, I have never been asked to assign
a different judge to the trial.

8. Statistics as to impact of pre-trial conferences

None have been kept, but the judges of the Tral Division in
Nova Scotia are convinced that the pre-trial conference shortens trials
and facilitates settlements. We all know of individual instances where,
for example, a case was set down for three days and, after the holding
of a pre-trial conference, it was heard and disposed of in one day.

9. Personal assessment as to effectiveness or worth of a
pre-trial conference

Those judges of the Trial Division of the Supreme Court of Nova
Scotia who use the pre-trial conference are convinced that it is very
effective and worthwhile. A good deal depends on the individual judge.
A judge who understands the system and waats to make it work will
be able to narrow and define the issues and have the parties agree,
with or without reservation, to most of the relevant facts, leaving
certain facts in issue. If counsel on both sides are experienced, they
can, on their own, get together and do much of the work which is
done at-a pre-trial conference. If, however, one is experienced and
the other is inexperienced, the experienced counsel will often sit back
and make the other counsel prove his case, hoping that there will be
a slip-up in some material matter. I find that, in many cases, the
counsel on one side or the other and often on both sides, are quite
unprepared for trial and it is not until they sit down at a pre-trial
conference and list the matters which are agreed upon and those which
are contested, that they realize what has to be established. In some
cases, it becomes apparent that the matter is not ready for trial and,
in such cases, the trial date is postponed for a week or two, or even
longer but always to a definite day so that the dilatory lawyer will not
merely put away his file and forget it until just before the new date
set for trial.

I believe that the existence of the rule goveming pre-trial con-
ferences is, in itself, worthwhile. If there were no such rule, one lawyer
could refuse to deal with the lawyer on the other side prior to tmal,
knowing that there is no way in which they could be brought together.
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If, however, he knows that a pre-trial conference can be ordered, he
will readily consent to such a conference and may also discuss with
the opposing lawyer, matters of proof, etc., without the necessity of
having a conference. I have never known of an order for conference
to be issued as it has never been required.

10. Consensus among Bench and/or Bar as to effectiveness or
worth of the pre-trial conference

My impression is that the Bar generally is agreed that the pre-
trial conference is worthwhile and effective. The experienced counsel
use it regularly and the inexperienced counsel are coming to realize
that it is an effective way of defining issues and of avoiding delay and
expense in proof of preliminary matters. As indicated above, a con-
sensus of the Trial Division judges of the Supreme Court and of those
County Court judges who use the procedure is that it is effective and
worthwhile.

3. The English Summons for Directions

English procedure makes provision for neither the pre-trial conference
nor oral examination for discovery. The adoption of both was rejected by
the Winn Committee in its Report on Personal Injuries Litigation.** The
form of pre-trial conference considered by the Committee was directed at
inducing settlement and was rejected largely out of an aversion for attempted
coercion in the settlement of cases and because of the expense involved.
It was proposed that counsel be briefed and both counsel and solicitor
receive a fee. The introduction of the examination for discovery also failed
to find support on the ground that it would “complicate, delay and increase
the cost of litigation”.

The procedure followed in England is the “summons for directions”.

It has been described as follows by one familiar with pre-trial in another
jurisdiction:

The masters deal with a variety of matters, but one of their better
known performances occurs at “summons for directions”. The plaintiff
must bring on this summons within a month after the close of the
pleadings. It is a theater for applications by both sides and also for
settling the arrangements for trial. The master will handle the parties’
demands concerning the pleadings — largely applications for particu-
lars and amendments — and questions of interrogatories and perhaps
documentary discovery. So, also, with the cooperation of the parties,
the master runs over the possibilities of expediting and shortening the
proof at trial; he fixes the mode and place of trial. With exceptions
here and there, the masters’ work is routinized. A summons for direc~
tions will usually be disposed of in one to three minutes. Barristers
are not often in attendance; in fact, the parties are commonly repre-
sented not by the solicitors proper but by their unadmitted clerks.
Masters’ calendars are heavy and their decisions are made on the spot.

14Report of the Commitiee on Personal Injuries Litigation, Cmnd. 3691, para. 353
(106M
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. w that in the vast majority of personal-injury actions the
A n men:‘f:c‘:,r-filil?:ctli[:)ns procedurcl hasybecome “a useless apd wasteful
g -('} the sense of being standardized or perfunctory, it h_as been
RS offic :}n recommended that 2 “stock form draft order for main direc-
4 qﬁag ybc adopted that would go into effect automatu':ally‘ unless a
' had meanwhile applied for further or special directions. The:
f& main directions would include commonplace items such as agreemen
o the expert evidence or limitation of the number of expert witnesses
E gon default of agreement, arrangements for the use of plans am;l plllsuto-
‘t:raphs, discovery, and date for setting the action down for trial.

maior purpose of the summons ff)r directions is to p.rowde hf_(;rh ;hr:

Jlidation in one hearing of various interlocutory applications Wi °
"3 or brought as a matter of course under English practice. A sec
3 0[:nbjt.-,ctiw.re: is the obtaining of adrissions and stipulations and gener-

o readying the case for trial.
}.

pe-

o Tue PROPER ROLE OF THE JUDICIARY

oversial aspect of the pre-trial conference is the role of the
geAw;:tcl)xnzspect to seFt)tlement negotiations. Although most rules govern-
ing pre-trial do not specifically cite settlement as an object of the conierencde.
he negotiations are a natural product of the c:.onferencc and are frt:qttjxept ‘)jl
en as a justification for its existence. Chlef Judgc .Fox of the lge
Eutes District Court for the Western District of Michigan strongly a w;o-
rtes the acceptance of settlement negotiations as a proper purpose or
re-trial: .
No one that I know of discourages settlement. Probably a major-
+ ity of judges believe that settlements are only 2 by-product of pre-tn_:ll
. but that settlement itself should not become the focus of a pre-tn
. conference. Others frankly admit that a primary purpose of pre-trial
is to dispose of cases without trial; to get them settled. 'The former
assume that the case will be tried, and they use pre-trial solely tlof
prepare for the forthcoming inevitable contest. The latter, myse
included, accept this assumption. We agree that s;ttlemeqt is pn\;l;anly
a by-product of trial preparation, but we recognize, as did the aytge
County judges over forty years ago, that as a pract.lcal matter, the
vast majority of cases — 859-90% — settle before trial.

v ATETHNTRE

We accept settlement as 2 preferred means of disposition. We
believe that encouragement of settlement is an important use c:f pre-
trial and is consistent with the overriding goal “to further the disposi-

tion of cases according to right and justice on the merits".

Treatment of settlement and trial preparation as separate a:ld
distinct purposes of pre-trial results from too narrow a readu:.lg'of Rule
16. Such a distinction is also rather meaningless for the administration
of pre-trial practice.
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The purpose of pre-trial encompasses both settlement and trial
preparation. Pre-trial is an administrative tool designed to promote
more just and expeditious disposition of cases. The values supporting
pre-trial are thus satisfied if a disposition — whether by settlement or
trial — has been more speedily and fairly accomplished than if Rule
16 had not been used. Under today’s conditions of overbearing, time-
consuming and expensive litigation beyond the reach of many, and to
several a major catastrophe, any reasonable procedure accomplishing
these ends is within the scope of modern pre-trial.18

These views are not universally shared by American authorities and in the
Canadian provinces enjoying pre-trial a more restrictive approach is re-
flected. Chief Justice Cowan, Chief Justice of the Trial Division, Supreme
Court of Nova Scotia, in his memorandum reproduced earlier indicates that
in that Province the judge will be present at settlement discussions only at
the request of counsel. The Chief Justice has given his assurance to mem-
bers of the bar that if they wish to have a trial judge other than the judge
who presided at the pre-trial conference, it will be arranged without question.

Chief Justice Milvain, Chief Justice of the Trial Division of the Su-
preme Court of Alberta, expressed to us these views:

You will observe that in the . . . Alberta Rule it is expressly
provided that the Judge who hears the pre-trial conference is neither

deemed seized with the proceeding nor is he prohibited from hearing
the trial.

In the pre-trial conferences that I have held personally, I did not
feel that I should take the trial, because I would induce the parties to
discuss matters that it would be better that they not disclose to the
Tral Judge. I think that the Judge must exercise a sound discretion
in determining whether he will or will not hear any trial subsequent
to having taken part in the pre-trial conference. I may say in this
connection that I see no reason why the question of settlement might
not quite properly be discussed, again in the discretion of the Judge
hearing the conference. If such discussions did take place and did not
bear fruit, it would seem improper that that Judge should hear the
trial, because he would have embedded in his mind matters discussed

at the conference which did not become the objects of evidence during
the trial.

Judicial involvement in settlement negotiations does take place in Ontario
on occasion, quite apart from any formal rule governing the pre-trial con-
ference. It is the practice of some judges to arrange a meeting with counsel
in chambers prior to trial to discuss its conduct. Mr. Justice Haines, who
favours this approach, has summarized the benefits to be derived:

Maximum co-operation between the judge and counsel is essen{ial
to a successful jury trial. This can be assured by an informal pre-trial

18Fox, “Settlement: Helping the Lawyers to Fulfill their Responsibility”, 53 F.R-D-
129 (1971).
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‘ ce in the judge’s chambers with both counsel in order to de-
gﬁi?i‘hc issues, ]to Ehorten and to expedite the trial and to arrange
for an orderly presentation of the issues. Of course, if counsel prefers
ot to make disclosure on a particular point, he may do so without
ﬁﬁcism. While each judge will have his own thoughts ‘about how such
‘a conference should be conducted, there are a few subjects that should
be discussed. First, the pleadings should be checked to see whether
‘lhcre are any allegations which cannot be supported, whether there

are any proposed amendments which can be agreed upon, or if

not, adjourned to be argued in court. Next, if counsel can agree on the
essential issues to be litigated and the amount of special damages, Li?c
case will start to streamline itself. Admissions are _made and put in
suitable form to be recorded at the start of the trial. Inexperienced
counsel, not inclined to make any admissions, should not be pressed,
for they will learn in time.

It should then be determined whether there is any medical e\’ri-
dence, when it will be called, what the convenience of the doctors is,
and whether it is possible for the defence to present its ‘medical
evidence at the conclusion of that of the plaintiff, so that the jury will
have the complete picture at one time. Moreover, it shaul_d be discov-
ered whether there has been consultation between medical experts,
whether the claimant has been examined recently and.whelher cac_h
party has had access to the doctors’ reports and hosp_lt_al records, if
any, to be offered by the other . . . side. Further enquiries should be
made as to proposed use of anatomical charts, XTrays al_:ld modells, .al‘ld
as to their probative value as compared to their possible prejudicial
effect. Basically the same considerations apply to any other type of
expert witnesses to be called.

If witnesses are to be excluded, there should be a gentle reminder
to counsel to warn other witnesses of the obligation not to talk to'Lhosc
who have testified concerning their evidence. If there are any infant
witnesses, their capacity to take an oath shoulc'i be checked. . . . The
use of any photographs or sketches should be dlSCU.S‘SBd. o The o_rder
of cross-examination should be considered. If previous evidence is to
be used, transcripts should be available for the judge. In the case of a
previous criminal record, the judge may want to know what the record
is. (The judge can often re-examine with counsel the use of such a
record, and where the witness has rehabilitated himself and will be
embarrassed, counsel may decide he really does not want to use it if
the judge suggests reconsideration.) If counsel plan to rely on previous
statements, for instance those made to an insurance adjuster, precau-
tions should be taken to prevent the disclosure of insurance.

Once the issues have been clearly delineated, it should next be
determined whether all the issues can be tried by the jury and whether
some of them should be tried separately. . . . If counsel expects to
argue some important point of law during the trial, he might be
invited to file a memorandum of law so that the court aqd opposing
counsel may consider the matter beforehand. This applies to both
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‘evidentiary and substantive matters and helps to avoid error through
hasty rulings.

' '_I'he judge can also be instrumental in encouraging settlements at
this time. With many counsel all that is required to bring about a
settlement is some indication of what the judge thinks of general
dam_ages. Quite frequently, counsel present me with a portfolio of all
mcdfca.l reports and ask me to think aloud as to the minimum and
maximum values of the case, which often results in prompt settlement.
Exc_:ept in infant cases for personal injury, where the court has an
obligation to the infant to see that the award is proper, I think care
should be taken not to exert pressure on either party to settle. At all
times counsel should be warned not to mention the payment in court
because such knowledge disqualifies the judge, even in a jury case.
(Rule 317, Ontario Rules of Practice.)

The foregoing discussion takes between 15 to 30 minutes. ‘It
pelps the judge and counsel to get perspective and delineates the
issues. It results in many admissions that will shorten the trial. In a
'substami.al number of cases one or all of the issues are settled so that,
if 't.hc trial is to proceed, it does so more efficiently. In my opinion,
this pre-trial conference is the first step in a satisfactory jury trial.?

The Ontario Court of Appeal has considered the extent to which this
type of conf_erence may interfere with the fundamental concept of the proper
role of t_he judiciary. In Majcenic v. Natale® the Court of Appeal ordered
a new trial with a jury in the following circumstances:

In the case at bar, the learned trial judge before the commence-
ment of the trial obtained the medical reports with the consent of
counsel and then discussed the possibility of proceeding without a jury.
Both counsel, for different reasons, preferred to retain the jury. At the
end of th? ﬁr;t day of trial, the trial Judge, in Chambers indicated to
counsc_l his view as to the proper range of general damages. Counsel
“A" disagreed while counsel “B” was hesitant, Again the trial Judge
raised the question of dispensing with the jury and counsel were re-
quested to obtain instructions concerning the suggested range of
general damages. The following morning counsel “A” advised that he
was not prepared to agree to the recommendation with respect to
general damages and wished to retain the jury; counsel “B” was
requested by the trial Judge to obtain instructions to dispense with the
jury. Some further discussion took place but since counsel are not in
agreement as 10 what transpired I do not propose to deal with it. It is
sufficient to state that later that same day on application of counsel
‘B” the jury was dispensed with on the ground that the medical
F\ndcncc was so complex that the jury was incapable of appreciating
its nature and the inferences to be drawn from it.

17Haines, “The Futux:e of the Civil Jury”, Studies in Canadian Tort Law, 10 at PP
%12-24:18&51.1” Haines, “Criminal and Civil Jury Charges” (1968), 46 Can. Bar
ev. 48, 81.
18[1968] 1 O.R. 189.
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a3 I have outlined in some detail the circumstances preceding the
€. motion since 1 am of the opinion that this background must be con-
3 sidered not only with respect to the motion but to the question as to
¥ whether or not the trial was generally unsatisfactory.

iy ©  The Judge, presumably upon consideration of the medical reports,
[#. had already volunteered his estirnate of the range within which he
Bt considered the general damages should fall. I am unable to perceive

BE the necessity for or the desirability of such unsolicited comment, par-
. ticularly when the case is to be tried by a jury. I have no doubt that
counsel in a non-jury action may be assisted in arriving at a settlement
by jointly requesting an expression of opinion as to quantum from the
trial Judge. In doing so counsel assume the risk inherent in such pro-
cedure. When the opinion is expressed gratuitously counsel is forced
" to accept a risk which he did not invite and with which he should not
¥ be confronted and the risk is particularly onerous when counsel do
k- npot agree with the opinion expressed; it becomes oppressive in a jury
. trial when offers and counter-offers of settlement are made known 0
the Judge who expresses his own opinion and later withdraws the case
from the jury.!®

8 In Tecchi v. Cirillo®® the Court of Appeal drew attention to the fact
'that the trial judge had read the examination for discovery of one of the
‘parties before the evidence was adduced appropriate to the proper intro-
duction into the trial of any part of the examination for discovery. In
directing a new trial the Court said:

It is obvious from the record that the trial Judge was convinced
that every effort should be explored to achieve a settlement in the case
and that the case was of a nature warranting genuine efforts for settle-
ment. Be that as it may, it is equally obvious to us upon the record
that the Judge permitted himself, in his remarks, spread throughout
the record, to go beyond judicial consideration of the appropriateness
of settlement and permitted himself in the remarks he saw fit to make
before even the first witness for the defence was called to pass into
the area of prejudgment of the case or at least to give that appearance.
The disposition of the case necessarily included in a most vital manner
a determination of the respective credibility of the parties and their
witnesses because there was sharp, if not total conflict between the
version given by the plaintiff and that adduced on behalf of the
defence.??

An appreciation may be gained from these cases of the role of the judge
as impartial arbitrator in the administration of justice. He is not a conciliator
and should not be put in the position of usurping the proper function of
counsel whose duty it is to advise his client as to the most fitting disposition
of his case. We think that this is basic to our system and that no procedures
should be adopted which would have the effect of diluting it.

191bid. pp. 202-03.
20[1968] 1 O.R. 536.
21/bid. o. 537.









































































































































































































