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Introduction

My, he was disappointed.
He had forgotten that a bargain dog never bites.
(Ogden Nash)

The winds of reform are starting to blow through the
dusty mansion of Canadian sentencing praxis. With the
advent of the Canadian Sentencing Commission, there has been
a revival of interest in fundamental reform of sentencing
laws, procedures and practices in Canada. However, if the
experience of the justice system south of the border is to
serve as a guide, it 1is clear that sentencing reform is
likely to become a sorry exercise if it 1is spawned in a
vacuum, In particular, the introduction of such far-reaching
reforms as the adoption of sentencing guidelines should only
be implemented after a full consideration of their potential
impact upon discretionary practices throughout the criminal
justice system. This paper is concerned with the
discretionary practice of plea bargaining and provides an
overview of the nature and extent of the practice in Canada.
It concludes with the admonition that major sentencing
reform is unlikely to be successful unless commensurate

attention is paid to the issue of plea bargaining.

In a study of the impact of the impact of the voluntary
adoption of sentencing guidelines in the urban courts of

three U.S. states, the researchers contended that "[t]lhe



inextricable 1link between plea bargaining and sentencing
makes it folly to address one without considering the
other. In a very real sense, plea bargaining is
sentencing."1 Indeed, one of the significant conclusions of
this study was that:

The experience with sentencing guidelines in
Denver, Philadelphia, and Chicago argues strongly
for taking a broader view of sentencing reform. It
seems clear that sentencing guidelines cannot
fulfill their purposes unless they are developed
and implemented with due consideration of the
larger system of discretionary powers that
influence judicial sentencing decisions. To ignore
the fact that the majority of criminal cases are
settled by negotiation is foolish and ultimately
fatal. The courts' need to induce guilty pleas
must be taken into accmnﬁi in any successful
attempt to reform sentencing.

It is against the background of anticipated sentencing
reform that we shall consider the issue of plea bargaining

in Canada.

Definitional Problems

On the basis of a consideration of the research, which
has been published to date, it is apparent that the words
"plea bargaining” can only be considered a compendious term,
that may be used to describe a wide diversity of behaviours

which occur among participants in the court process. Indeed,

1) Rich, wW.D., Sutton, L.P., Clear, T.R., and M.J. Saks.
Sentencing By Mathematics: An Evaluation of the Early
Attempts to Develop and Implement Sentencing

Guidelines. (Willamsburg, Va.: ©National Centre for State
Courts) at p. 161.
2 ibid, at p. 206.



such behaviours may range from true bargains to tentative

agreements, plea negotiations, or simple discussions.

For present purposes, it may be useful to conceptualize
the phenomenon in terms of, what Grosman has called, the
"pre-trial market place" in which the actors negotiate using

the various commodities at their disposal.3

Actual bargains
need never be struck. Indeed, Ericson and Baranek4 , Who
have conducted the most comprehensive study of plea
bargaining in Canada, express the view that even the term
"negotiated" is something of a misnomer within the context
of the acused person's relationship with the agents of the
criminal justice system since there 1is such a stark
imbalance of power between the parties concerned. In
particular, these researchers have suggested that it is more
realistic to view the accused's decisions, within the
justice system, as being "coerced" and/or "manipulated" and
so may be perceived as anything but a bargain by the
defendant. In similar vein, Solomon5, based on his own
examination of the data generated by Ericson and Baranek,
has contended that plea bargaining generally did not result

in agreements that led to lenient sentences. Instead, they

....resulted usually in the dropping of
charges (often not warranted to begin with) and

3 “Grosman, B. The Prosecutor (Toronto: University of
Toronto Press, 1969) at p. 30.
4 Ericson, R.V. and P.M. Baranek. The Ordering of

Justice: A Study of Accused Persons as Defendants in the
Criminal Process. (Toronto: University of Toronto Press,
1982) hereinafter referred to as Ordering of Justice.

5 P.H. Solomon Jr., Criminal Justice Policy, From
Research to Reform (Toronto: Butterworths, 1983), at p.43.



sometimes in an implicit understanding about a
sentencing recommendation (which did not determine
the punishment).....[Defence counsel] could not
hold out for a promise of a concession 1in
sentencing, when judges...kept sentencing
decisions in their hands; nor could counsel expect
to achieve more than the usual disposition for a
case unless they could identify a special feature
- a weakness in the evidence, a quality of the
offences, or mitigating factors about the
offenders.....

....The primary responsibility of defence
counsel in plea bargaining, it might be argued,
consists not in seeking special advantages, but in
assuring that the outcome of the case is no worse
than local norms dictate. [emphasis added]

Certainly, this assessment of the nature of ©plea
negotiations in a Canadian jurisdiction paints a radically
different picture from the popular stereotype of the
practice and underscores the need to treat the compendious
term, "plea bargaining", with a considerable degree of

caution.

Returning to the perspective of the "pre-trial market
place", it may be observed that the defendant generally has
the fewest commodities with which to bargain, and his/her
bargaining strength decreases the further he/she proceeds
through the various stages in the process. At the police
investigation stage, where bargaining may commence, the
accused can "trade" (or choose simply to "surrender")
cooperation, a confession, directions as to the location of

evidence (such as stolen property or weapons), information



concerning other crimes, or evidence against an accomplice.6
The police, for their part, may promise many commodities
including charge reduction, failing to charge certain
counts, not opposing bail, earlier release from police
custody, a favourable report to the Crown or in open court,
or declining to pursue further investigations against the

accused and/or his/her relatives and friends.7

The outcomes
of the decisions made by the accused at this stage may well
furnish the police and Crown counsel with "ammunition" that
may be used as leverage against him/her 1later in the

criminal justice process.

The more options available to the accused, the more
commodities he/she possesses for the purpose of bargaining.
Where available, the election of the mode of trial is an
important c¢ommodity since the Crown may wish to avoid
investing the time and resources required for jury selection
and trial. An alleged offender may also exchange testimony
against a co-accused under the terms of s. 5(2) of the
Canada Evidence Act.8 The guilty plea, however, represents
the defendant's most powerful bargaining leverage since it
is available to all defendants and may be offered in

exchange for a number of considerations. The list of such

6 Ericson and Baranek, Ordering of Justice, have
elaborated on the dynamics of bargaining with the police,
noting that the accused is in a disadvantaged position
relative to the power of the police and that the decisions
made by the police may have serious implications for the
accused.

7 ibid, at p. 53.

8 R.S.C. 1970, c. 307.



considerations is so diverse that the generic category of
"plea bargain" may usefully be divided into the following
forms of bargaining:

Charge Bargaining

(a) reduction of the charge to a lesser or included
offence:;

(b) withdrawal or stay of other charges or the promise
not to proceed on other possible charges; and

(c) promise not to charge friends or family of the
defendant.

Sentencing Bargaining

(a) promise to proceed summarily rather than by way of
indictment;

(b) promise of a certain sentence recommendation by the
Crown;

(c) promise not to oppose defence counsel's sentence
recommendation;

(d) promise not to appeal against sentence imposed at
trial;

(e) promise not to apply for a more severe penalty
(under ss. 592 or 740 of the Criminal Code) ;

(f) promise not to apply for a period of preventive
detention under s. 688;

(g) promise to make a representation as to the place of
imprisonment, type of treatment, etc.; and

(h) promise to arrange sentencing before a particular
judge.

Fact Bargaining

(a) promise not to "volunteer" information detrimental
to the accused (e.g. not adducing evidence as to the
defendant's previous convictions under ss. 234 and 236 of
the Criminal Code); and



(b) promise not to mention a circumstance of the
offence that may be interpreted by the Jjudges as an
aggravating factor.

With some of the intractable problems of definition
behind us, we may now turn to a consideration of the skimpy

information, that we currently possess in relation to plea

bargaining in Canada.

Plea Bargaining in Canada

It is certainly true that an examination of the United
States literature can furnish the Canadian reader with a
considerable degree o©f insight into the remarkable
complexity of the multi-faceted phenomenon, commonly
described as "plea bargaining". However, particular care
should be taken in attempting to generalize American
findings to the Canadian situation. There are firm grounds
for believing that the nature and extent of plea bargaining,
that occurs in Canada, vary in many critical ways from the
bargaining activities engaged in by participants in the
criminal justice system south of the border. This is not to
say that the same types of pre-trial activities, documented
by U.S. studies, do not occur in Canada but, rather, that
the relative importance of such activities varies between
the two countries. This view is supported by both the
limited empirical evidence available and an examination of
the legal structure and judicial opinions that mould both
the behaviour and the decision-making patterns of court

actors.



We shall now direct our attention to some of the
structural constraints placed upon those Canadian actors
engaging in plea bargaining and then examine the findings
that can be gleaned from the limited number of empirical
studies that have been undertaken in Canada. On the basis of
this discussion, it should be possible to identify a number
of critical factors that can serve either to enhance or to

restrict plea bargaining.

Official Standards and Guidelines

There are currently in existence both ethical and
administrative constraints upon the nature and extent of
plea bargaining. Although the enforcement of these formal
mechanisms could serve to limit or eliminate the practice,
no such efforts appear to have been made in Canada.
Furthermore, there is nothing provided in Canadian
jurisprudence that either defines or prohibits the practice
outright; however, if such action were desired by either the
judiciary or by parliamentarians, then the ability to take

it clearly exists.

Legislative Guidelines

In Canada, plea bargaining is neither 1legislatively
sanctioned nor prohibited. It has been contended, however,
that the practice of at least certain forms of bargaining
conduct could be eliminated by legislative fiat. For

example, an amendment to the Criminal Code could be enacted



so as to invalidate those pleas of guilty that £flow from
plea bargains.9 Similarly, it 1is possible that existing
legislation could be adapted for this purpose. Klein, for
example, has suggested that the sections of the Criminal
Code dealing with the corruption and disobedience of public
officials could be harnessed in an attempt to restrain plea

bargaining.10

Verdun-Jones and Cousineau11

contend that, should the
judiciary wish to do so, it could at least limit the scope
of plea bargaining by exercising a degree of active control
over prosecutorial discretion. For example, such control was
asserted in Perkins and Pigeau v. The Queenlz; in this case,
Rinfret J.A. contended that, at 1least where offences
carrying a mandatory minimum sentence are concerned, the
Crown should not charge a lesser offence solely to avoid the

13

imposition of the penalty prescribed by statute. It is not

clear whether the Court wished to establish a general

9 Ferguson, G.A. and D.W. Roberts, Plea Bargaining:
Directions for Canadian Reform (1974), 52 Can. B. Rev. 497
at p. 573.

10 Klein, A.D., Plea Bargaining (1972), 14 Crim. L.Q.
289. The author was apparently referring to ss. 108, 109,
and 127(2). There is no indication that these provisions
have ever been employed for this purpose.

11 Verdun-Jones, S.N. and F.D. Cousineau, Cleansing the
Augean Stables: A Critical Analysis of Recent Trends in the
Plea Bargaining Debate in Canada (1979), 17 Osgoode Hall
L.J. 227.

12 [1976] Que.C.A. 527, 35 C.R.N.S. 222,

13 See, for example, R. v. Gray (1981), 24 C.R. (3d) 109
(sask. Prov. Ct.), where the trial judge held that, although
it was an included offence in the offence of assault causing
bodily harm, a charge of common assault cannot be considered
by the court if the victim has, in fact, suffered bodily
harm.

10



principle restricting the power of the Crown to reduce
charges in those cases where it has the means to prove a
greater offence at trial.14 However, the uniform application
of such a principle to the broad range of plea bargaining
activities could well constitute a singularly effective
device for decreasing the incidence of plea bargaining. One

possible means for implementing such an approach may be

found in section 534 (4) of the Criminal Code15 , which

provides that

Notwithstanding any provision of this Act,
where an accused pleads not guilty of the offence
charged but guilty of an included or other
offence, the court may in its discretion with the
consent of the prosecutor accept such plea of
guilty and if such plea is accepted, shall find
the accused not r%uilty of the offence charged.
(emphasis added).

To date, however, there is no evidence to suggest that
this section 1is being used regularly as a means of

controlling prosecutorial discretion.

14 The English courts have long exercised a similar power
as a means of controlling prosecutorial discretion; in
effect, they have insisted that the actual charge laid in a
criminal case should reflect accurately the particular
factual background to such a case. See Verdun-Jones and
Cousineau, supra n.ll.

15 Criminal Code, R.S.C. 1970, c. C-34.

16 For discussion of s. 534(4), see Panel discussion on
"Plea and Sentence Negotiations,"” in Proceedings of the
Programme on Criminal Law: Representation After Conviction.
(Toronto: Law Society of Upper Canada, Department of
Continuing Education, October 1970) at pp. 18-19; and Law
Reform Commission of Ontario, Report of Administration of
Ontario Courts. Part II (Toronto: Ministry of the Attorney
General, 1973) at pp. 121-122. The Commission indicates its
belief that the control of plea negotiations should be a
matter for the Attorney General, rather than the courts. For
the applicable procedures to be used when a plea to an
included offence is not accepted by the court, see R. V.
Pentiluk (1974), 21 C.C.C. (2d) 87 (Ont. C.A.).

11



Common Law Guidelines

Although a long-established part of civil procedure,
pre-trial discovery has gradually earned an increasing
degree of acceptance in the arena of the criminal courts;
this is particularly the case within the context of the

17

preliminary inquiry. The Law reform Commission of Canada

has recently advocated the enactment of statutory rules

concerning pre-trial disclosure.18

In addition, what has now
become a common law tradition was recently re-affirmed in a
B.C. Court of Appeal judgement that upheld the disciplinary
action taken by the B.C. Law Society in sanctioning a
prosecutor who failed to inform defence counsel of a
witnhess, who might potentially have undermined the Crown's

case.lg

Pre-trial disclosure provides a tailor-made opportunity
to plea bargain since both defence and Crown counsel meet
together in an informal setting and discuss evidence and

other procedural matters. Each side can assess the strength

17 See Salhany, R., The Preliminary Inquiry: Extension of
Pre-Trial Discovery (1967), 9 Crim. L.Q. 394; Hooper, A.,
Discovery in Criminal Cases (1972), 50 Can. B. Rev. 445;
Wilkins, J., Discovery (1976), 18 Crim. L.Q. 355;
MacEachern, A., The Pre-Trial Conference (1980), 38 Advocate
299; and Napley, D., The Preliminary Inquiry as an Aspect of

Trial Strategy, in Advocacy -- A Symposium Presented by the
C.B.A., Ontario (Toronto: DeBoo Publishers, 1982).
18 Report #22: Disclosure by the Prosecution (Ottawa:

Ministry of Supply and Services). The Commission had, in
1974, advocated the abolition of the preliminary inquiry in
favour of a formal system of disclosure and pre-trial

conferences; Discovery in Criminal Cases (Ottawa:
Information Canada, 1974).
19 Cunliffe v. Law Society of B.C.; Bledsoe v. Law

Society of B.C. (1984), 40 C.R. (3d) 67.

12



of the other's case. Napley has noted that such a process
can well pave the way for negotiations in relation to the
entry of a plea of guilty (particularly if the defence is
perceived as not being "airtight").20 Conversely, the Crown
may consider that its own case is weak and offer to reduce

the charge(s).

The Law Reform Commission reports the results of a
number of pilot, or experimental, projects in which the
process of pre-trial discovery was formalized to some
degree. According to the Commission, one advantage of the
formalized system was that plea bargaining was facilitated.
Analysis of the pilot project, undertaken 1in Montreal,
revealed that the rate of guilty pleas doubled and the
number of charges withdrawn by the prosecution actually

trip]ed.21

This process was, therefore, touted by the
Commission as being both cost-efficient and a benefit to the

administration of criminal justice.

Another, critical factor that influences the nature of
plea bargaining in Canada is the common law principle of res
judicata, that was expansively articulated in the

22

Kienapple decision., In this case, the Supreme Court of

Canada appeared to suggest that the doctrine of res judicata

could be extended to prohibit multiple convictions for

different offences arising out of the same incident.

20 supra, n. 17.

21 Rizkella, M. Pre-Trial Discovery: Evaluation of the
Montreal Pilot Project (unpublished, 1980).

22 Kienapple v. The Queen (1974), 15 C.C.C. (2d) 524.

13



However, according to Salhany,23 subsequent interpretations
of the case have established that the application of the
Kienapple principle will be restricted to "offences
involving not only the same incident or transaction but also
having common elements". Furthermore, in the Kienapple case
itself, the Supreme Court ruled that, while an offender can
only be convicted of one offence in the circumstances to
which the principle of res judicata applies, it is still
legitimate for the Crown to lay more than one charge. It
may, therefore, be contended that the Kienapple case and its
subsequent interpretation by the courts have tacitly
endorsed the relatively frequent police practice of laying

multiple charges in relation to a single incident.

The ability of the police to lay more charges, than may
reasonably be expected to result in ultimate findinas of
guilt, is an important facilitating condition of plea
bargaining. Indeed, Brannigan and Levy suggest that

Such a 1looseness of fit between the police
latitude in laying charges and limitations on the

Crown's ability to secure convictions on them is

probably the single most important source of

charge reductions and one of the ‘“Qﬁf important
factors in so-called plea bargaining.

Brannigan and Levy, refraining from terming this

phenomenon "overcharging", prefer to refer to these extra

23 Salhany, R. Canadian Criminal Procedure, Fourth
Edition (Aurora, Ontario: Canada Law Book, 1984) at pp. 258-
259.

24 Brannigan, A. and J.C. Levy, The Legal Framework of
Plea Bargaining (1983), 25 Can. J. Criminology 399.

14



charges as "negotiable cases" or "insurance charges“.25

Ericson and Baranek, on the other hand, refer to the
practice of police "overlaying" of higher and multiple
charges or to the addition of "kicker" charges in order to

induce a guilty plea to the "main charge“.26 Indeed, these

27

authors boldly assert that

«s...0ur observation of the police in
constructing cases against our accused
respondents... led us to include that an
established practice was to charge every accused
in a case with everything possible as a means of
creating a maximal starting position for plea
discussions. This was undertaken even on some
occasions when the police explicitly stated that
some of the charges against some of the accused
would clearly not be upheld in court.

In light of such police practices, it is possible that
an accused person could become the unwitting victim of an
"illusory" bargain if he/she is convinced to plead guilty in
exchange for the dropping of charges that it was never

intended to pursue seriously in the first place.

It should be remarked that police charging practices
are by no means uniform across Canada and the patterns of
negotiation, uncovered by Ericson and Baranek, may not be
reflected in other Jjurisdictions. For example, in British
Columbia, the laying of charges has now generally become a
function performed exclusively by Crown counsel and it has
been asserted that this change in practice has has all but

stifled the practice of "overcharging”; evidently, there is

25 ibid, at p. 403.
at pp. 116, 150.
27 at p. 115.

15



a pressing need for empirical research to examine the

validity of such assertions.

Professional and Ethical Guidelines

Ferguson and Roberts have noted that, if ©plea
bargaining were to be declared unethical by Bar
Associations, the enforcement of these ethical standards
could be employed in the enterprise of controlling the
practice.28 They also note, however, that this method is
likely to prove to be of only limited efficacy since lawyers
may be somewhat reluctant or unwilling to report their

colleagues "misconduct" to the relevant authorities.

It may be argued that it 1is not the practice of
bargaining per se that is unethical but, rather, some of the
tactics employed bv the bargainers. Ericson and Baranek, for
example, document some of the strategies adopted by defence
counsel in order to induce their clients to plead guilty.
Follow-up interviews with the defendants in some cases
revealed that they were unsure not only of their legal gquilt

but also of their factual guilt.29

Illusory bargaining is
another potentially unethical means of compelling a gquilty
plea. So-called tacit plea bargaining may also be unethical
in the situation where the defendant believes that he/she is
not gquilty or if there is a plausible defence to the

charge(s). A tacit plea bargain occurs where an accused

28 supra, n. 9 at p.573.
29 Ordering of Justice, at pp. 157-163.

16



person pleads guilty in anticipation of a less severe
sentence than would have been the case after conviction by

trial.

The conduct of defence counsel in criminal cases is
generally governed by the various provincial law societies
and associations, that are empowered to license and
discipline members of the Bar. Each member is required to
act ethically, as 1loosely defined in, for example, the

30 This

Barristers and Solicitors Act of British Columbia.
statute provides only a remarkably vague definition of
"conduct unbecoming a member of the society":

"conduct unbecoming a member of the society"
includes any matter, conduct, or thing that is
deemed in the judgement of the benchers to be
contrary to the best interests of the public or
the legal profession, or that tends to harm the
standing of the legal profession.

The Professional Conduct Handbook of the B.C. Law
Society fails to furnish a more specific definition. The
Society does, however, receive and consider complaints
against lawyers, who are accused of professional misconduct
by a client or a colleague. Conceivably, the term
"misconduct" could be interpreted as covering illicit plea
bargaining; however, a total of 24 complaints have been laid
against B.C. criminal lawyers, between January, 1982 and

March, 1984, and none of these cases resulted in a finding

adverse to the lawyer. As we shall discover later, a client

30 R.S.B.C. 1979, c.26.

17



involved in an allegedly unethical plea bargain will find it

difficult to establish that he/she has been wronged.

The Code of Professional Conduct of the Canadian Bar
Association furnishes a more explicit articulation of those
types of plea agreement that are deemed to be acceptable.
The Code provides that "when acting as an advocate, a lawyer
must, while treating the tribunal with courtesy and respect,
represent his client resolutely, honourably and within the
limits of the law". In the commentary upon this rule, the

following guideline is included:

Where, following investigation,

advises his accused client that an acquittal of
the offence charged is uncertain or unlikely,

(b) the <client is prepared to admit the
necessary factual and mental elements,

(c) the lawyer fully advises the client of
the implications and possible consequences, and

(d) the client so instructs him

it is proper for the lawyer to discuss with
the prosecutor and for them tentatively to agree
on the entry of a plea of "gquilty" to the offence
charged or to a 1lesser or included offence
appropriate to the admissions, and alsoc on a
disposition or sentence to be proposed to the
court. The public interest must not be or appear
to be sacrificed in the pursuit of an apparently
expedient means of disposing of doubtful cases,
and all pertinent circumstances surrounding and
tentative agreements, if proceeded with, must be
fully and fairly disclosed in open court. The
judge must not be involved in any such discussions
or tentgiive agreements, save to be informed
thereof.

31 Canadian Bar Association, Code of Professional Conduct
(Ottawa: C.B.A., 1974).

18



The conduct of the Crown is, of course, often governed
by policy guidelines and considerations. The individual
Crown Attorneys are agents of the Provincial Attorneys or
Solicitors General; however, as a.matter of practice, these
elected officials cannot be expected to monitor the
‘decisions of all prosecutors (although this is technically
part of their legislative mandate). Within each province,
the Crown Attorneys may be guided by directives concerning
the stance they may take in plea bargains. For example, in
British Columbia, the Provincial Crown Handbook furnishes
the following statement of policy:

1. The Crown is not to
(a) compel a guilty plea to a reduced charge,

(b) take a quilty plea on an offence which is
banned at law and therefore cannot be prosecuted,

(c) take a guilty plea to an offence when no
prima facie case exists,

(d) agree to a specific sentence,

(e) speak to the judge in chambers without
the defence.

2. Crown is to remind the court that the
prosecutor cannot bind the Attorney General in the
exercise of his discretion to appeal the sentence.

3. Crown may, if asked by the court, give
views on mitigating or aggravasang circumstances,

. and form and range of sentence.

It is clear that, in Canada, there are many

institutionalized regulations governing the conduct of

32 Cited in Goulet, L.S., Prosecutorial Discretion, in
Oxner, S.E. (Ed.) Criminal Justice (Toronto: Carswell, 1982)
at pp. 65-66.

19



criminal justice professionals who engage in plea
bargaining. The degree to which such guidelines are followed
is not known; however, it 1is certainly arguable that they
lack the teeth of enforceability and, therefore, fail to
serve as an effective deterrent to illicit forms of

bargaining.

The very existence of such guidelines, however, appears
to indicate that the agents of the criminal justice system
have been increasingly willing to acknowledge that plea
bargaining does occur in Canada. While it has probably been
practiced in Canada for many decades, plea bargaining has
traditionally been frowned upon and most individuals were
not prepared to admit publicly that it took place. Until
relatively recently, plea bargaining was held in such low
regard that the Taw Reform Commission of Canada commented
that it "is something for which a decent criminal justice
system has no place".33 As an indication of just how far
"informed thought" has evolved in relation to this matter,
it is interesting that, in a recent publication, the Law
Reform Commission apparently discusses plea bargaining as
though it were a routine part of the criminal court
process.34 A similar evolution of thought is perhaps
discernible in the comments of members of the judiciary, who

were initially critical of the practice but some of whom

have now come to accept its existence as a necessary evil.

33 Fourth Annual Report (Ottawa: Information Canada,
1974-75) at p. 14.
34 supra, n. 18.

20



The Judicial Response

Pronouncements by Canadian judges <concerning the
propriety of bargaining are an important indication of the
willingness of the courts to condone or discourage the
practice. Explicit statements have been infrequent but,
nevertheless, consistent. In Perkins and Pigeau v. The
Queen, the Quebec Court of Appeal held that it could not
accept the legitimacy of the practice, whether the
initiative for plea bargaining came from the Crown or the

35

defence. Similarly, in A.G. Canada v. Roy, Hugesson J.

held that "plea bargaining is not to be regarded with
favour“.36 In R. v. Wood,37 the Appellate Division of the
Supreme Court of Alberta apparently adopted a similar
position in relation to the propriety of plea bargaining. In
this case, McDermid J.A. quoted, with evident approval, the
view of the Law Reform Commission of Canada that plea
bargaining is incompatible with a "decent system of criminal

justice".38

To date, these cases apparently represent the only
explicit judicial pronouncement as to the propriety of

prosecutorial plea bargaining in Canada. In none of these

35 [1976] Que. C.A. 527 at p. 528; 35 C.R.N.S. 22 at p.
226 per Rinfret J.A.

36 (1972), 18 C.R.N.S. 89 at p. 92 (Que. Q.B.).

37 [1976] 2 W.W.R. 135; 26 C.C.C. (2d) 100 (Alta. C.A.).
38 ibid, at 144-145 (W.W.R.); 108-109 (C.C.C.). Although
McDermid J.A. dissented from the actual decision in Wood,
the principles he expounded were approved by the majority of
the Court; See p. 147 (W.W.R.); p. 110 (C.C.C.) per Moir
J.A.,

21



cases did the court attempt to define what it regarded as a
"proper" pre-trial relationship between prosecutor and
defence. However, an indication of the extent to which
Canadian courts appear to have become less censorious of
plea bargaining is reflected in the Zelensky case, in which
a Supreme Court Justice mentioned, without apparent
disapproval (and, indeed, almost as an afterthought), that

the guilty plea was the result of a plea bargain.39 More

40 the defence counsel

significantly, in R. v. Dubien,
contended that the whole system of plea bargaining would
collapse if the Crown were allowed to appeal a sentence
agreed upon as part of a plea bargain. That such a defence
was presented at all 1is surprising in 1light of the
traditional judicial response to plea bargaining; however,
even more unexpected is the fact that not so much as a

judicial eyebrow appears to have been raised in the face of

such a contention.

While most Canadian courts have avoided committing
themselves to a firm stand as to the propriety of plea
bargaining, they certainly have not been able to side-step
the unfortunate consequences of those plea bargains that
have turned sour. The appellate courts have been confronted

with this thorny issue whenever the Crown has either reneged

39 R v. Zelensky, et al. (1979), 41 C.C.C. (2d4) 97 at p.
116, per Pigeon J.
40 67 C.C.C. (2d) 341 (Ont. C.A.).
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on an agreement during the course of the trial or has

appealed against the previously agreed upon sentence.41

Broken Bargains: Pre—adjudication Phase

As will be discussed later, most Canadian courts are
relatively well disposed towards receiving submissions from
the Crown, at the sentencing hearing, provided the offender
has been advised that the Court is not bound by that
recommendation. The Crown's recommendation as to a "lenient"
sentence may, therefore, be conceptualized as a "commodity"
in the pre-trial market place. Furthermore, as Ericson and
Baranek document, the Crown may also agree to withhold
information from the judge (e.g., evidence of a prior record

2 In the few cases where the

or aggravating circumstances).4
Crown has clearly failed to fulfill its part of the
"bargain™ at trial, the view of the courts appears to have
been that the defendant should be entitled (depending on the

circumstances) either to specific performance of the

41 For an American review, see Perskin, S.H. and Lewis,
D.L., Enforcing Plea Agreements, in Edwards, M.F. (Ed.)
Settlements and Plea Bargaining (Washington, D.C.:
Association of Trial Lawyers of America, 1981) at p.342.

42 Ordering of Justice, at p. 66, pp. 120-121.
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agreement43 or to withdraw his/her plea of guilty and to

undergo a new trial.44

Broken Bargains: Repudiations by the Crown at the Appellate

Stage

In certain circumstances, Crown counsel will have
agreed to maintain a certain position with respect to
sentencing; in exchange for a plea of guilty, he/she may
well have undertaken either to make an active submission in
favour of an "agreed upon sentence" or, alternatively, to
indicate his/her acquiescence in the contentions advanced by
defence counsel. Canadian courts have generally proved
themselves to be somewhat reluctant to permit the Crown to
repudiate its position by appealing against a sentence that
accorded with the recommendation made to the trial judge.
This is especially the case if that sentence recommendation
could be perceived as being part of a plea bargain. Indeed,
appellate courts have occasionally refused to vary a

sentence in such a situation, stating that "exceptional

43 See, for example, R. v. Brown (1972), 8 C.C.C. (2d4)
227; and R. v. Smith, [1975] 3 W.W.R. 454, 8 C.C.C. (2d) 291
(B.C.S.C.). For a discussion of whether undertakings made by
federal prosecutors may bind their provincial counterparts,
see R. v. Betesh (1976), 35 C.R.N.S. 238 (Ont. C.A.).

44 See R. v. AhTom (1928), 60 N.S.R. 1, [1928] 2 D.L.R.
748, 49 Cc.C.C. 204 (C.A.); and R. v. Stone (1932), 4 M.P.R.
455, 58 C.C.C. 262 ( N.S.S.C.). This possibility was
affirmed in R. v. Morrison (1981), 63 C.C.C. (2d) 527, 25
C.R. (3d) 163 (N.S.S.C.) where the accused changed his plea
to gquilty in exchange for a promise from the Crown of a
recommendation of a lenient sentence. A strongly worded
request for a substantial sentence was entered instead.
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circumstances"™ would have to be present before the Crown

will be allowed to resile from its bargain.45

This approach clearly may be considered to treat the
defendant with the utmost fairness; however, it may
nevertheless overlook the broader interests of society, the
administration of justice in general and the victim in
particular. On these grounds, the Crown has at times been
permitted to repudiate its position at trial. Nadin—Davis46
has summarized the four generally accepted circumstances in
which the court is likely to adopt such a course of action.

In his view, a repudiation will be permitted where:

Crow 7counsel mistakenly agreed to an illegal
sentence;

Cigwn counsel was misled by the accused at
trial;

Crown counsel was led into his pusition by
the trial judgi9 rather than acting on his own
initiative; and

the sentence is so grossly insufficient that
the public interest O%ﬁfrides considerations
particular to the accused.

45 R. v. Fleury (1973), 23 C.R.N.S. 164 (Que. C.A.). See
also R. v. Christie (1956), 18 W.W.R. 442, 115 C.C.C. 55
(sask.C.A.); R. v. Agozzino, [1970] 1 C.C.C. 380, ([1970] 1
O.R. 480, 11 Crim. L.Q. 332 (C.A.).

46 Nadin-Davis, P. Sentencing in Canada (Toronto:
Carswell, 1982) at p. 571.

47 R. v. Agozzino, supra n.45.

48 A.G. Can. v. Roy, supra n. 36.

49 R. v. Cusak (1978), 6 C.R. (3d) s-48, 41 C.C.C. (24)
289, 26 N.S.R. (2d) 379 (C.A.).

50 A.G. Can. v. Roy, supra n. 36; R. v. MacArthur (1978),

5 C.R. (3d) s-4, 39 C.C.C. (24) 158, 15 Nfld. & P.E.I.R. 72,
38 A.P.R. 72 (P.E.I.C.A.); R. v. Mouffe (1971), 16 C.R.N.S.
257 (Que. C.A.); R. v. Smith (1981), 25 C.R. (3d) 190 (Alta.
C.A.); R. v. Goodwin (1981), 21 C.R. (3d) 263, 43 N.S.R.
(2d) 106, 81 A.P.R. 106 (C.A.).
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In a recent case, The Ontario Court of Appeal was faced
with a situation in which the Crown had informed the
defendant that the "bargained for sentence" was subject to
appeal by the Attorney General. The Court, therefore, ruled
that, in these particular circumstances, the launching of an
appeal by the Attorney General could not be viewed as a
“repudiation".51 In light of the fact that the defendants in
these "repudiation cases" appeared to have pleaded guilty
primarily as a consequence of their expectations as to the
nature of the sentence to be imposed, it is troublesome that
the courts concerned did not see fit to afford the
defendants the opportunity to withdraw their pleas and

undergo new trials.52

The 1lack of any clear criteria defining when a
repudiation is permitted would obviously be of some concern
to a defendant, who contemplates entering into a plea
bargain with the Crown. To those commentators, who believe
that plea bargaining has become an "integral part of the
administration of Jjustice", the failure to establish a
specific set of principles, as to when the Crown may
successfully repudiate a sentence agreement made at the
trial stage, is regarded as an unjustifiable deterrent to

those accused persons who seek to participate in the
53

process. Of course, such a contention has relatively
51 R. v. Dubien, supra, n. 40.
52 R. v. Mouffe, supra, n. 50; R. v. Kirkpatrick [1971]

Que. C.A. 337. However, c.f. R. v. Wood, supra, n. 37.
53 See Decision on Sentencing (1972), 14 Crim. L.Q. 396.
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little persuasive force for those who reject the propriety

of all forms of plea bargaining.

The Tacit Judicial Response

While it is <clear that an unequivocal judicial
denunciation of plea bargaining could serve to reduce its
incidence, it is significant that very few such declarations
have ever been made. Conversely, while it is certainly open
to the members of the judiciary to lend their open support
to the practice, to date, no such commitment has ever been
forthcoming. Instead, it may be suggested that Canadian
courts have generally provided more subtle condonation of
the practice. Of particular importance to defence counsel is
the ability to convince the client that pleading guilty is
in his/her "best interests". The responses of the courts in
this area of criminal procedure have arguably provided not
only persuasive arguments to this effect but also have
created an atmosphere that permits the practice to flourish

unchecked by judicial scrutiny.

Guilty Pleas and the Trial Courts

Canadian jurisprudence has traditionally assigned a
relatively passive role to the trial judge faced with the
entry of a guilty plea by the defendant. Unlike his/her
counterpart in the American federal courts, for example, the
Canadian trial judge is not bound by law to investigate in

depth the circumstances surrounding all guilty pleas before
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accepting them.54

The failure to inquire into such
circumstances may result in the reversal of a conviction or
the eventual withdrawal of the guilty plea where the
appellate court feels that there is some doubt as to whether
the defendant "fully" understood the nature of the charge or

55

the consequences of the plea. Where the defendant has been

represented by a defence counsel, however, such a reversal
of the initial conviction will occur most infrequently.56 In
other words, the very presence of defence counsel will

generally excuse the trial 3judge from conducting a

54 Adgey v. The Queen (1973), 39 D.L.R. (3d) 553, 13
C.C.C. (2d) 177 (S.C.C.). See also the annotations by A.E.
Popple in (1946), 1 C.R. 183 at 260.

55 Brosseau v. The Queen, [1969] S.C.R. 181, aT 190, 2
D.L.R. (3d) at 147, [1969] 3 C.C.C. 129 at 138; R. V.
Johnson (1945), 62 B.C.R. 199, [1945] 4 D.L.R. 75, 85 C.C.C.
56 (C.A.). Also, see R. v. Haines (1960), 127 C.C.C. 125
(B.C.C.A.); and Antoine v. R. (1984), 40 C.R. (3d) 375
(Que.C.A.). A trial judge, who suspects the accused may have
been insane and, therefore, lacked the capacity to form the
necessary intent, has the discretion to refuse to accept the
guilty plea: R. v. Scrogie (1974), 15 C.C.C. (2d4) 309,
[(1974] W.W.R. 641 (B.C.S.C.); and Re R. and Pooley (1974),
27 C.R.N.S. 63, 117 Cc.C.C. (2d) 168 (B.C.S.C.).See also R.
v. Hansen (1977), 37 C.C.C. (2d) 371 (Man. C.A.) for an
example of how the Crown's threat to proceed on the more
serious charge (in this case, first degree murder) can
convince an accused to plead guilty to a lesser charge
(second degree murder). When the Crown's plan is abandoned,
however, the accused should be given the option to withdraw
the guilty plea.

56 R. v. Millina (1946), 62 B.C.R. 532, [1947] 1 D.L.R.
124, 86 C.C.C. 374 (C.A.); Brousseau v. The Queen, supra, n.
55:; R. v. Leonard (1975), 29 C.C.C. (2d) 252 (Ont.C.A.).
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meticulous inquiry into the circumstances surrounding a

guilty plea.57

In sum, the lack of a tradition in Canadian criminal
jurisprudence, that the trial judge must ferret out the
critical factors that may have induced a defendant to plead
guilty, has effectively created an environment in which it
is possible for Crown and defence counsel to enter into plea

bargains behind the inscrutable veil of secrecy.

Withdrawal of the Guilty Plea

Defence counsel may only advise a client to plead
guilty if there is no viable defence to the charge(s).58
However, Ericson and Baranek observed a (very limited)
number of situations in which the client alleged that
his/her counsel encouraged him/her to enter a plea of guilty
despite the fact that the client was not really convinced of

his/her guilt.59

An accused person, in such a situation, may
eventually reconsider his/her decision and express the
desire to undergo a trial. One appellate court's response to

this situation was demonstrated in a recent case, in which

57 Of course, there may be situations where the courts
may set aside a guilty plea even though the defendant was
represented by counsel; for example, where a defence counsel
has become embroiled in a conflict of interest (R. v. Stork
(1975), 24 c.Cc.C. (2d4) 210 (B.C.C.A.)), or where the
defendant is not represented by counsel of his choice (R. v.
Butler (1973), 11 C.C.C. (2d) 381 (Ont. C.A.)

58 It was held in Toussaint v. R. (1984), 40 C.R. (3d)
230 (Que. C.A.) that an accused person should not be
deterred from presenting even a weak defence.

59 Ordering of Justice
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