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Introduction

Any reform of sentencing requires that reformers consider
the purposes of sentencing. Generally speaking, there are two
main purposes of sentencing: retribution and crime control
(Blumstein, 1984:131-32).

The doctrine of retribution regards punishment as an end in
itself. The offender should be punished for the offense whether
or not any other objective of punishment is achieved. The prin-
ciple of "just deserts" underlies one retributive sentencing
model. Ideally, "just deserts" requires that some amount of
blameworthiness or culpability be set for each criminal act and a
punishment for anyone who is convicted of that offense deter-
mined. In sentencing, this means that the moral evaluation of
culpability must be measured in some scale of punishments. There
is the difficult task of determining what constitutes broad
classes of punishments and scaling them, e.g., to scale work,
fines, and imprisonment. Where incarceration is the form of
punishment, a scale of days of confinement must be developed.

The goal of crime control is met when the sentence decreases
aggregate crime in the future by the amount that would have been
committed were the sentence not given. This goal can be met in
three different ways: rehabilitation, general deterrence, and
specific deterrence,

Rehabilitation is designed to change the offender into a
law-abiding person. Ideally, rehabilitation seeks to terminate
the offender's criminal career but practically, more modest goals
may be set, such as reducing the rate at which the individual

offends or the harm he does by victimizing others.



General deterrence is achieved when punishing offenders
prevents others from entering a criminal career.

Specific deterrence is reached when the offender desists
from future offending as a result of the punishment.

A special form of specific deterrence is i acitation,
where crime control is achieved by isolating the offender from
victimizing others or their property in the free society. Today,
isolation usually occurs through incarceration in jails or
prisons but transportation and other modes have been used in the
past. Parenthetically we note that the offender may not be
isoiated to the degree that he cannot commit offenses against
fellow inmates, prison personnel, or prison property, al though
strict isolation to prevent these crimes is possible and was
practiced historically.

There are two different types of incapacitation policy that
can be followed in any society: collective and selective inca-
pacitation (Greenberg, 1975).

Collective incapacitation represents a sentencing policy

where offenders are sentenced solely on the basis of their cur-
rent offense and conceivably other factors such as their prior
criminal record that places them in a class of offenders. The
assumption is that all persons who fit a given class of offending
shall be sentenced uniformly, i.e., equals shall be treat
equally. Underlying collective incapacitation then is an
aggregate offense-based sentencing policy (Cohen, 1984). Under
an aggregate-offense-based sentencing policy, no attempt is made
to predict the future behavior of each offender. When comparing

different aggregate or collective incapacitation policies, only



the average consequences of that policy are compared. Any dif-
ferences in effects for different kinds of individuals are
ignored.

Selective incapacitation is a sentencing policy based on
individual sentencing decisions to fit a particular individual.
Predictions are made about the future behavior of each particular
offender. The predictions may be of the individual's expected
rate of offending if not incapacitated or of the propensity to
commit particular types of crimes, with sentences varied accord-
ing to how one evaluates the consequences of the predicted
behavior., Selective incapacitation allows a judge to give very
different sentences for the same current offense, since one takes
into account the potential for future offending in determining
the kind and length of sentence.

For at least the last fifty years, since the rise of inde-
terminate sentencing, the goal of sentencing has been crime
control achieved primarily through impl ementation of the rehabil-
itative ideal. However, the past decade in the United States has
witnessed a decline of the rehabilitative ideal in criminal
justice sentencing. This decline is paralleled by increased
emphasis on the retributive ideal. The indeterminate sentence is
associated with the rehabilitative model, whereas determinate and
mandatory sentences are bound to the retributive model.
Indeterminate Sentenci

The indeterminate sentence fits quite naturally with a reha-
bilitation model because it was deemed impossible to predict the
amount of time it takes to change an incarcerated offender into a

law-abiding person who could safely be returned to society or,



often, to know in advance the different kinds of treatment that
might be necessary to bring about law-abidingness.

An indeterminate sentence requires a determination of when
the offender is rehabilitated. Commonly this decision is based
on the advice of rehabil itation specialists who determine when an
offender is rehabilitated. An indeterminate sentence, moreover,
is presumed to be a source of motivation to offenders to coop-
erate with treatment staff to secure early release from court
supervision or imprisonment. Prison managers view the indeter-
minate sentence as a means of inmate control, since another
measure of their rehabilitation is their conformity to prison
rules and regulations.

Responsibility for the decision to release inmates from
prison or from supervision following their release commonly is
given to a Parole Board. The Parole Board usually acquires
information from treatment program specialists and from prison
authorities as to the suitability of the inmate for release and
from probation officers on their progress following release.
Certification of successful completion of a treatment program is
the principal sign of rehabilitation, although other diagnostic
and treatment tools may be used in reaching that conclusion,
Prior to release the Parole Board also obtains information on the
conformity of the inmate to prison life, especially a disciplin-
ary history and a record of the amount of "good-time" the inmate
has accumul ated. By schedul ing appearances before the Board at
specified intervals following eligibility for release after
serving the minimum sentence minus any accumul ated "good-time",

the Board assumes it motivates immates to change and that it can



also monitor an immate's progress towards change. Final author-
ity onrelease usually lies with parole rather than sentencing
authorities unless an offender is returned to the Court for
adjudication, ;

During the 60's and 70's, disfavor grew with this organiza-
tion of indeterminate sentencing. With a rising crime rate,
attention focused on repeat offenders, especially those on
parole. Parole Boards were charged with leniency in releasing
offenders earlier than warranted. Demands were heard to restrict
their discretion to release. The discretion of judges also was
questioned as there appeared to be wide disparity in the sen-
tences meted out for similar offenses and offenders. In the USA,
charges of racial discrimination in sentencing became common as
the proportion of blacks in prison became several times that of
their proportion in the population at large. Finally, the ideal
of rehabilitation was challenged as unworkable. Assessments
concluded that no method seemed to alter the rate of recidivism
(Martinson, 1974).

Determinate and mandatory sentencing have increasingly re-—
placed indeterminate sentencing as they are seen as means to
reduce the discretionary power of judges and parole agents which

lead to leniency and disparity in sentencing and release from

parole.
Determinate Sentencing

The major goal of rehabilitation in sentencing has always
been crime coptrol--to reduce the amount of crime by changing
offenders so that their future crimes are prevented. With the

erosion of a belief in the efficacy of rehabilitation, the



dominant alternative was retribution. If offenders could not be
rehabilitated, they at least should pay through punishment for
the harm inflicted on victims. The dominant rationale for retri-
bution was "just deserts"--a belief that the "punishment should
fit the crime". This doctrine of proportionality in punishment
required determinate sentences. It likewise promises fairness in
that equals should receive the same sentence.

The problem in fixing sentences under "just deserts" is to
determine what sentence shall be fixed for which offenses. The
principle of proportionality, unfortunately, is of limited
utility in determining what sentence length should be given an

offender for a specific offense. The principle of proportion-

ality can be used to order sentences consistent with the serious-
ness of offenses, provided, of course, that one can order them in
terms of their seriousness--a not so simple matter for detailed
classes of offense. Under the condition that one can scale
of fenses according to their seriousness, it offers guidance on
how much more punishment should be assigned to one offense as
compared with another. Thus, if one judges robberies to be more
serious than auto theft and that robbery is twice as serious as
auto theft, to be proportional, robbery should get twice the
sentence of auto theft.

Where just deserts is of novalue, however, isintellingus
just what sentence length to assign to any offense. It cannot
tell us whether auto thieves should get six months, a year, or
longer. The determination of what particular sentence to assign
a given offense must be sought on other grounds. One such

grounds used in the United States is to set sentences so that



sentenced offenders will not exceed prison capacity. For the
most part, however, just how much punishment should be given
depends upon legislative or judicial precedent in setting sen-—
tence length. There is no overriding rationale to guide policy-
makers in choosing one rationale over another,

To insure fairness in sentencing, it is generally assumed
that judicial discretion in sentencing must be confined or sen-
tences modified on review., Yet, judges are reluctant to give up
entirely their discretionary powers. Some accommodations have
been worked out in the retributive sentencing models adopted in
thé USA in recent years to accommodate both the interests of
fairness and of judicial discretion.

In general, the models adopted reduce considerably the range
within which a judge may set a sentence when compared with the
older indeterminate sentencing models. The judge is expected to
sentence most cases within the narrow band of that offense cate-
gory. These ranges for different offenses are designed to insure
proportionality and fairness in sentencing. To permit some
judicial discretion, the judge may be granted the power to depart
from that recommended sentence when there are particular
aggravating or mitigating circumstances.

The reinstatement of the retributive goal of sentencing is
accompanied also by administrative concerns with the consequences
of determinate and mandatory sentencing policies, There is con-
siderable loss in flexibility to control the stock and £low of
prison populations and to maintain prison discipline. Generally,
prison administrators retain their control over good time so as

to insure disciplinary control., The determinate sentence is



discounted by apportioning good time according to some scale.
Yet, the systems vary considerably in how sentence length is
related to controlling the stock and £low of an inmate popul a-
tion. Setting sentences to maintain the equilibrium of the
prison population is only one way to control prison stocks and
flows of inmates. There are, for example, so-called back-end
rel ease procedures that reduce time served when the prison popu-
lation will exceed capacity.

One other concern has led to modification of the determinate
sentencing model in some states. A strict interpretation of the
just deserts model would establish the sentence solely on the
current offense, since in theory one has paid the price of prior
offenses. Yet, a strong and prevailing belief, formerly asso-
ciated with the rehabilitation model, is that repeat offenders
are more culpable than others. One should consequently take into
account the prior record of an offender. The offender's past
record of offending is weighted accordingly in determining what
sentence he shall serve.

Sentencing Guideline

We turn next to examine two of the major determinate sen-
tencing models currently implemented in the USA and some evalua-
tion of their success in achieving their goals. They are the
Minnesota and Pennsylvania sentencing guidelines systems. These
two systems are chosen because they provide some major contrasts
in sentencing guidelines systems and because we have some infor-
mation onwhich to assess them. Lastly, we shall examine a model
of crime control that is an alternative to rehabilitation, that

of selective incapacitation.



Minnesota Sentencing Guidelines. The first major attempt to
develop sentencing guidelines was in our state of Minnesota. The
state legislature of Minnesota created a Minnesota Sentencing
Guidelines Commission (1981) and .its members were given the
responsibil ity of developing sentencing guidel ines based on a
modified just deserts model. The Commission had a staff headed
by a psychologist who did its research and worked with it. Mem-
bers of the Commission included prosecutors, jurists, correc-
tional administrators, and other professionals.

The Commission was mandated to do more than codify existing
practice. It was expected to develop sentencing guidel ines based
on proportional sentencing. One speaks of their task as imple-
menting a modified just deserts model since two other considera-
tions were important in developing them.

The first of these was to continue to take into account the
prior record of the person to be sentenced. Rather than simply
count the number of prior convictions, charges, or arrests in the
record of the person to be sentenced, as was quite often the
practice in sentencing, a prior offense score was calculated that
takes into account the seriousness of the prior offenses in the
record. In a sense, there is to be proportionality in weighting
both current and prior offenses, though one can see that it is
difficult to maintain strict proportionality in both cases. The
risk of inequity is increased by any weighting scheme developed
for a prior record score,

The clear intent of their new guidelines was to increase the
risk of imprisonment for first offenders convicted of the more

serious crimes of violence, reducing thereby the risk of those



who are convicted for relatively minor offenses against property
or of the so-called victimless crimes that hitherto had carried
severe penalties, e.g., sale or possession of marijuana. It also
was the intent to increase the risk of first imprisonment for
first offenders convicted of the most serious crimes of violence
such as murder, criminal sexual conduct, and aggravated assault
while substantially reducing the risk of imprisonment for those
with long records of minor offenses. This resulted in the adop-
tion of a two-factor system in determining sentence length--the
seriousness of the current offense and the seriousness and number
of the offenses in the prior record of offending. A modified
selective incapacitation model is embedded in this decision since
the emphasis falls on reducing the crime rate from serious
crimes. Since those crimes account for only a relatively small
proportion of all major crimes in the crime index of the United
States, their sentencing guidelines policy tolerates high crime
rates for crimes such as burglary, larceny, and motor vehicle
theft unless the offender has an extensive record of prior con-
victions in the weighted criminal history score. The Minnesota
Sentencing Guidelines thus merge retributive and crime control
goals in sentencing.

The second major consideration imposed on the Commission was
the result of a firm legislative mandate that no new prisons be
built. The new sentencing guidel ines must keep the prison popu-
lation within the bounds of the then authorized prison capacity
and ideally do so without resort to safety-valve measures such as
emergency release procedures. To set sentence lengths to achieve

this objective, the Commission first had the research staff
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develop a model that estimated the flow of cases through the
criminal justice system as well as the stocks at any given point
in time. In their model simulation, ideal typical offenders who
conformed to a population of those .currently being sentenced by
judges were used. By sentencing each one under different guide-
line assumptions of sentence length, one can estimate the prison
stock at any date,

To develop a final set of sentencing guidelines that would
not increase the prison population when they were operational for
the entire state, the Commission recognized that any increase in
the length of a sentence for a type of offenserequired a compen—
sating reduction for at least one other, the reduction depending
upon the length of the sentence increase and the volume of cases
sentenced for that offense. Clearly, this simulation model was
an important tool in developing Minnesota sentence guidelines.
It required members negotiating over sentence lengths while con-
straining them to accept a rationalized system of sentence
lengths. Here we have an example of how modern criminological
research becomes an important part of the administration of
justice,

The accompanying Sentencing Guidelines Grid for Minnesota
and the Offense Severity Reference Table present the recommended
sentence lengths in months for 10 major classes of offense.
First-degree murder does not fall under the guidelines in Minne-
sota since it has a mandatory life sentence. These recommended
sentence lengths within the grid denote the range within which a
judge may sentence without the sentence being deemed a departure

from the model. Below the black line, an inmate will be sent to
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serve a sentence in the state prison unless for some reason the
judge suspends it. Above, the sentence will be suspended with
probation supervision, fines, or community corrections or time
will be served in a local jail. The minimum recommended length
of incarceration is 21-23 months for major theft crimes where the
property is valuedat $150 to $2,500 and the offender has a prior
criminal history score of 4. The maximum is 309 to 339 months
(or alittle over 28 years) for persons convicted of 2nd degree
murder and a criminal history score of 6 or more.

Judges in Minnesota ordinarily must set the sentence length
within the narrow range within the cell of the grid appropriate
to the criminal history score and the current offense of the
of fender being sentenced (usually a range of a few months but for
the most serious offenses, a range of roughly two years). They
can depart from the guidelines and increase the sentence if there
are, in the opinion of the judge, aggravating circumstances in
the current offense or reduce it for mitigating circumstances.
In doing so, they must give fairly detailed reasons for their
decision, reasons that can be judged in an appellate review.

The Minnesota Supreme Court is the body to which appeals
from a decision departing from the guidelines can be made.
Either the prosecution or defense counsel may file an appeal.
Minnesota has developed a body of case law based on these
appeals. To date, the Supreme Court of Minnesota has issued a
formal opinion for each appeal. These decisions clearly set
precedent for future appeals and constrain departures since their
precedent can be argued at the time a seemingly comparable sen-

tence departs from the guidelines.
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How well are these guidelines working? The Minnesota Sen-
tencing Guidelines Commission has a continuing responsibility to
monitor the system and to make appropriate adjustments in the
sentencing grid when current sentencing decisions result in a
change in the composition of the population of offenders or lead
to an overcrowding of Minnesota prisons. A recent report by Kay
Knapp, Staff Director to the Commission (1984), concludes that
the initial high compliance rate with sentencing guidelines is
not being sustained. Although sentencing practices have not
reverted to pre-guideline sentencing patterns, proportionality
and uniformity patterns in sentencing are moving towards pre-
guideline rates.

Examination of the reasons for reversion in sentencing prac-
tices discloses several sources of a decrease in the goal of
proportionality in sentencing. The major one lies in the exer-
cise of prosecutorial discretion, Prosecutors increased the
number of charges brought against property offenders and dis-
missed fewer of such charges against them, This results in
higher criminal history scores. A second reason lies in the
increased use of aggravated dispositional departures. There was
an increase in commitments to prison when the guidel ines presumed
a nonimprisonment sanction, This shift is largely owing to the
fact that defendants opt for a prison rather than a nonimprison-
ment sanction, a preference sanctioned by the Minnesota Supreme
Court. A third reason for nonconformity to the guidelines is
increased use of mitigated dispositional departures, especially
for intrafamilial sex offenses with child victims. Here the

judge is responsible for failure to conform to the guidelines.
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All in all, these changes undermine proportionality by giving
greater weight to the less serious offenses of property than to
the more serious person offenses or by downgrading the serious-
ness of certain classes of person offenses.

There is then less uniformity in sentencing now. Judges
depart from the guidelines at a higher rate than in 1981, the
first year of the guidelines.

The prison population has remained within prison capacity
despite these failures in achieving the substantive goals of
proportionality and uniformity in sentencing. This goal was
achieved mainly because the Commission made some changes 1in
sentence length, reducing durations slightly for the least
serious property offenses and providing credit for time spent in
jail as a condition of probation, when probation was revoked and
the offender imprisoned. The legislature also was persuaded to
extend the "good-time" statute to mandatory minimum sentences,
thereby reducing length of time served.

Nevertheless, the current forecast is that the prison capac-
ity will be bridged in the not too distant future unless prose-
cutorial practices leading to an increase in property offenders
are curbed.

Parenthetically it should be noted that the institutionali-
zation of the Commission has led members to be less likely to
make the changes that it is empowered to make to bring conformity
with the sentencing guidelines. Members are more responsive to
political constituencies, especially judges and prosecutors.

Correlatively, the Minnesota Supreme Court continues to buttress
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conformity with sentencing guidelines in that its case law deci-
sions generally reenforce conformity with the guidelines.

It is well to keep in mind that current sentencing guide-
lines in the United States substantially codified existing
sentencing practices that give considerable weight to the two
factors of seriousness of the offense of conviction and prior
criminal history of the defendant. Just how much the guidel ines
increase uniformity in sentencing among judges by reducing pre-
guidel ines discretion will depend upon how judges formerly
weighted these with mitigating and aggravating factors in deter-
mining sentence length within the statutory range for a given
offense. For the years immediately prior to the introduction of
sentencing guidel ines, Minnesota judges departed from the recom-
mended guideline sentences in an estimated 18 percent of all
dispositions, The Guidelines reduced that departure rate to
roughly six percent in 1980-8l1. By 1984, however, the departure
rate had risen to nine percent. Still, compared with the pre-
guidelines rate, the guidelines have reduced the variability
among judges by at least one-half,

From these comparisons it follows also that Sentencing
Guidelines can result in an increase of uniformity in sentencing
only to the extent that judges currently vary in their sentencing
practices. And, of course, that degree of variability will
depend upon how broador how restrictedis theGuidel ine range of
sentence length a judge may impose for a particular offense. The
Minnesota range is ordinarily a small number of months, making
both pre- and post-guidelines uniformity in sentencing fairly

impressive. In Pennsylvania, where we shall see that the
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sentence ranges are much broader, the rates of uniformity should
not be regarded as nearly so impressive. Since there is consid-
erable discretion within a sentencing range as well as departures
possible from it, the broader the ranges for sentencing a class
of convicted persons, the greater the judicial discretion.

Pennsylvania Sentencing Guidelines. The Pennsylvania legis-
lature establ ished The Pennsylvania Commission on Sentencing with
responsibilities for establishing sentencing guidelines, assist-
ing officials in their implementation, and continuing monitoring
of that implementation. Pennsylvania's current guidelines were
adopted by its legislature on recommendation of the Commission
and became operative in July of 1982,

What distinguishes Pennsylvania sentencing from that of
other states which have adopted determinate sentencing is its
attempt to increase uniformity and severity in sentencing while
retaining the indeterminate sentence and parole. The Commis-
sion's goal was to structure judicial discretion concerning who
is to be incarcerated by setting the minimum length of confine-
ment. The minimum sentence in Pennsylvania is the eligible date
for parole for any sentence with a maximum of two or more years.
Sentences of less than two years are ordinarily served in county
institutions with felease on parole discretionary with the sen-
tencing judge.

The Pennsylvania guidelines are analogous to those in Minne-
sota in being based on an Offense Gravity Score and a Prior
Record Score. No attempt is made, however, to achieve the same
measure of uniformity and proportionality in sentence length as

in Minnesota nor are the recommended sentence lengths fitted to
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the prison capacity of Pennsylvania. Pennsylvania judges, more-
over, are not similarly constrained by an appellate procedure
whenever they deviate from the Guidelines., When a Pennsylvania
judge departs from the guidelines by sentencing below the manda-
tory minimum sentence, no reason need be given for doing so.
And, when, in the opinion of a judge, aggravating circumstances
warrant exceeding the maximum allowable under the guidel ines, the
judge must state the reasons for the increased sentence length in
open court and notify the Commission of those reasons., Failure
to state a reason for exceeding the sentence length is grounds
for vacating the sentence and resentencing the defendant., The
system then gives Pennsylvania judges greater discretion than
those in Minnesota to set the minimum sentence. Moreover, since
sentence length is not fitted to prison capacity, there can be
considerable fluctuation in the size of the Pennsylvania prison
population and overcrowding becomes a distinct possibility.

The considerably greater discretion enjoyed by Pennsylvania
as contrasted with Minnesota judges is a consequence principally
of two major differences in discretionary power.

Firstly, Pennsylvania judges are provided with three sen-
tencing ranges rather than one in setting the minimum sentence at
which one is eligible for parole consideration. There is a
standard range which is the typical presumptive sentence range
for a class of offenses. But there also are ranges to dispose of
cases where it is judged there are aggravating circumstances and
for those with mitigating circumstances. The result is that
judges have a broader range for setting the minimum sentence than

is allowed under Minnesota's determinate sentencing guidelines.
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Secondly, the variation in the minimum sentence within each
of these ranges is fairly broad. By way of example, in Table 1,
one sees that the crime of robbery with an Offense Gravity Score
of 9 and a Prior Record Score of 1 has a Mitigated minimum range
of 31 to 42 months, a Standard range of 42 to 66 months, and an
Aggravated range of 66 to 82 months. 1In each range, the choice
is 12 months or more and the total spread is 52 months for
persons with the same Prior record score of 1. Indeed, the total
for persons with an Offense Gravity Score of 9 runs from 27
months for persons with a Prior Record Score of 0 in the miti-
gated minimun range to 120 months for persons with a Prior Record
Score of 6 in the aggravated minimum range, or a total range of
eight years and four months, Clearly, for offenses of this
seriousness, judges have considerable discretion in setting the
minimum sentence.

Additionally, offenses where a deadly weapon is used in
committing the crime must carry an added penalty of 12 to 24
months. Judges have the discretion to increase the sentence
within this 12~ to 24-month latitude.

Some offenses are excluded from disposition under the Penn-
sylvania Sentencing Guidelines. Pennsylvania statutes mandate a
minimum sentence of five years for certain repeat offenders,
offenses committed on public transportation, and offenses com-
mitted with firearms. These include the most serious felony
aggravated assaults, kidnapping, Murder III, Rape, Felony
robberies, and voluntary manslaughter. Pennsylvania statutes
also exclude the offense of Driving Under the Influence of

Al cohol, an offense that the Sentencing Commission originally had
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regarded as among the least serious. DUI has a separate schedule
of sentences with normal, mitigated, and aggravated ranges based
on number of prior convictions. The maximum sentence allowable,
however, is six months for any offense within the normal range
and mandatory for any within the aggravated range, regardless of
nunber of prior convictions.

How well have the guidel ines worked in Pennsylvania? One
way to measure their performance is to assess the extent to which
they meet the stated objectives of the Sentencing Commission.

One guideline objective was to increase sentences for the
most serious crimes. The following comparison demonstrates that
this objective was clearly reached. Applying the guidelines
sentences adopted in 1982 to a sample of pre-guidelines convic-
tions for the serious crimes of aggravated assault, rape, robbery
and burglary and comparing those sentences with post—-guidel ines
sentences for these same offenses, we observe that the proportion
of sentences where the minimum was below that prescribed by the
guidelines fell substantially for each of these offenses after
adoption of the guidelines. As conformity with the guidel ines
increased, there also was some decline in the proportion of those
with a higher minimum sentence. Inasmuch as the Guidelines
prescribed longer minimum sentences, one can conclude that the
objective of increased severity had been achieved.

Judges, likewise, were far more likely to incarcerate under
the guidelines than they were before their establishment. Only
47 percent of the aggravated assault cases led to incarceration
in the pre-guidelines as compared with 78 percent in the post-

guidelines decisions. Incarceration increased similarly from 81
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Conformity to Sentencing Guidelines by Offense*

Sentence Conformity

Major Pre-Guidelines (1980) Post-Guidelines (1983)
Offense
Per cent Percent
Categotry
Num- Con- Num- Con-

ber form Above Below ber form Above Below

Aggravated

Assault 1054 25 5 70 424 67 1 32
Rapé 134 22 19 59 56 70 7 23
Robbery 1499 43 17 40 864 81 7 12
Burglary 2215 51 6 43 1707 78 3 19

*Adapted from John H., Kramer and Robin L. Lubitz, "Pennsylvania's
Sentencing Reform: The Impact of Commission Established
Guidelines", Unpublished MS, March 28, 1984,

91 percent of all rapes, 81 to 93 percent of all robberies, and
69 to 89 percent of all burglary dispositions.

In the decision to incarcerate an offender, judges, more-
over, clearly conformed their sentences to the guidelines ranges.
Only 48 percent of the pre-guidelines sentences of persons
imprisoned for aggravated assault conformed to the guidelines
ranges as compared with 84 percent following their adoption, The
comparable shifts for some other offenses are from 30 to 68
percent for rape, 57 to 79 percent for robbery and 65 to 84

percent for burglary.
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Given the fairly broad range Pennsylvania judges have to set
minimum sentences for offenses, they nonetheless display consid-
erable discretion in sentencing even after adoption of the Sen-
tencing Guidelines. Figure I discloses that only 80.5 percent of
the dispositions conformed to the standard range in 1983 and
Figure G, that it was 78.5 in 1984, Parenthetically I note that
this slight shift downward of from 1983 to 1984 probably does not
represent a shift to less conformity with the guidelines since
the number of reporting counties increased from 1983 to 1984.
That judges were exercising considerable discretion to go outside
as Well as within the Guidelines is also apparent from these
graphs. In both years there were roughly twice as many disposi-
tions outside the Guidelines as within the aggravated and
mitigated ranges., In 1984, for example, 1l4.2 percent were
disposed of outside the guidel ines as compared with 5.6 percent
within the mitigated range and 1.7 in the aggravated range.

Judicial conformity nevertheless is fairly impressive in the
aggregate, showing that only 13 to 14 percent of all sentences
departed from the sentencing guidel ines recommendations for mini-
mums in the standard, aggravated, and mitigated ranges. Yet,
this conformity is in a sense misleading, since it is determined
substantially by the mix of offenses of different statutory
grades. As Figure J discloses, the departure is much greater
(26%) for the most serious felonies (F;) and least for the most
serious misdemeanors (9%). The not inconsiderable variation in
judicial discretion by type of offense is even more apparent in
Table 6 in the Commission's report for 1984, which shows varia-

tion for selected specific types of offense.

21



One of the major reasons for sentencing guidelines in the
United States is to reduce judicial disparity in sentencing like
offenders, i.e., to enhance fairness in sentencing. The sentenc-
ing guidelines systems we have discussed do so by grouping
offenders as equals according to an offense gravity and a prior
record score., Just how well these groupings reduce disparity in
Pennsy lvania sentencing has been assessed by Kramer and Lubitz
(1984). They conclude that the variation in sentencing from the
pre- to the post—guidelines attributable to offense gravity and
prior record scores doubled from 24.1 percent in the pre-guide-
lines sentences to 49.3 percent in the post-guidel ines sentences.
Nevertheless, just over one-half of the variation still remains
attributable to prosecutorial and judicial discretion. Experi-
ence in the states of Minnesota and Washington suggests that a
substantial amount of this variation is due to prosecutorial
discretion, Additionally, we have seen that in Minnesota, the
prosecutors have been undermining the integrity of the score
categories, destroying the proportionality sought in sentencing.
By increasing the prior record scores through adding charges for
which convictions are obtained, the lesser offenses are being
given longer sentences, Increasing the number of charges clearly
is more feasible for the less than the more serious offenses.

Additional Considerations in Sentencing Reform. Apart from
the objectives of increased proportionality and fairness in
sentencing by reducing judicial discretion, another issue in
sentencing policy in the United States is just how sentencing
ought to be organized to achieve those objectives. OQur discus-

sion has focused principally on the innovation of sentencing
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commissions with powers to develop and monitor conformity to
guidelines. Yet, alternative foms of developing and organizing
sentencing practice have been opted for in other states. These
include statutory determinate sentencing, especially in Cali-
fornia, Illinois, Indiana, and Maine, that leaves the current
structure and organization of sentencing intact, except for the
abolition of parole authority, and voluntary guidelines promul-
gated by judicial conferences, such as in Maryland. The statu-
tory determinate sentencing model appears to have very limited
effectiveness, given the capacity of prosecutors and judges to
adjust the charges and dispositions to an agreed-upon sentence.
Voluntary guidelines, such as those developed in Maryland, are
largely unevaluated, but it is readily apparent that judges do
not comply with the requirement of providing information on their
sentencing practice so that their dispositions can be evaluated
(Judicature:1984). Maryland judges likewise oppose appellate
review of sentencing, thereby precluding the development of a
common law of sentencing.

Appellate review of sentencing can and does take various
forms in the USA. But, it may well work most effectively in
Minnesota where it is linked to appeal of any departure from the
guidelines. Perhaps one of the more powerful constraints on
judicial discretion in Minnesota has been appellate review.
Gradually a body of case law is emerging that constrains judicial
departure from the guidelines. It iswell to bear inmind that
there is a substantial difference between a sentence review
system that reviews particular sentences with power to reset

those sentences and one, such as in Minnesota, that functions
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essentially to determine precedent that will guide judicial deci-
sions. By concentrating appeals in the highest court of the
State of Minnesota, its Supreme Court, one also lends consider-
able authority to that review process. The body of case law
being developed there seems to have a substantial effect on
decisions to depart from the guidelines., Such departures in-
creasingly conform to the growing body of case law. Judges, we
perhaps need not note, are wary of being overruled.

Sentencing Commissions in the United States may be thought
of as requlatory bodies that operate under an administrative law
model rather than the aegis of a judicial conference or a judi-
cial body. The Minnesota legislature appears to have gone
farthest in granting its Sentencing Commission the powers of a
regulatory body. Yet by most standards, it is still a very weak
form of regulatory body and, like many regulatory commissions,
open to cooptation by those it would control. We have had little
experience in relating regulatory to judicial bodies in the USA
since the justification for administrative rule making and en-
forcement lies ultimately in judicial review of regulatory powers
and decisions. The fate of Sentencing Commissions as regulatory
bodies therefore is clouded.

Three other considerations are worthy of our attention. The
first is a question of whether it is possible to curb discretion
in one part of a criminal justice system and prevent its being
exercised in some related form in another part of that system.
The second is how best to adapt sentencing policies and practices

to the changing conditions of society and its criminal justice
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agencies. And the third is how to insulate the system from
internal as well as from external political subversion.

It is commonly agreed that our criminal justice systems in
Canada and the USA are organized to dispense discretionary
justice. We lack, however, centrally organized and managed
criminal justice systems to control and review discretion--though
perhaps there is more central organization and coordination in
Canada than in the USA, In the USA, the decisions of each crimi-
nal justice agency are largely reviewable only when cases or case
matters are processed at a higher level in the hierarchy of
decision making. When decisions are made to terminate a case
within the agency, such decisions ordinarily are not reviewable.
There are, moreover, distinct 1limits as to what matters can be
reviewed and the powers to enforce any actions upon the behavior
of the agency responsible for the decision that is reviewed.
Additionally, within the criminal justice system, agency author-
ity is traditionally divided among the executive and judicial
branches, The system, furthermore, is fragmented by the separa-
tion of adult and juvenile jurisdictions and the statutory limits
of authority based on age or diminished competence. All in all,
it is difficult for any agency to constrain the exercise of
discretion of another, since each has considerable discretionary
authority to affect matters of the other only when they are
passed on for processing.

There is another aspect of the organization of discretionary
authority in our criminal justice systems that is particularly
troubl esome when one attempts to constrain the exercise of dis-

cretion within a particular agency or when one agency attempts to
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control the exercise of discretion in another. Given the absence
of central coordination and control, what commonly occurs is that
any restriction on the exercise of discretion in one part of the
system leads to increased discretion in decisions on those
matters in another part.

The growing experience in controlling the sentencing
behavior of judges to increase proportionality and equity in
sentencing affirms this organizational principle that constrain-
ing discretion in a given matter in only one part of the system
ordinarily results in increased discretionary action to those
ends in another part of the system. When mandatory or determi-
nate sentencing laws reduce judicial discretion, that discretion
flows or is delegated elsewhere. Under the indeterminate sen-
tencing system, some sentencing discretion of judges was given to
parole authorities, This led to conflict among prosecutors and
judges and parole authorities over the release of sentenced
persons, to growing criticism of parole authorities for failing
to protect the public in releasing incarcerated offenders, and of
judges for their seeming leniency in sentencing.

With the rise of determinate sentencing and sentencing
guidelines to control variability in sentencing among judges, it
becomes apparent that sentencing discretion is shifting to prose-
cutors. Indeed, prosecutors in the USA increasingly are the
primary discretionary agents of the criminal justice system.
They are the least subject to review and control by any agents
within and without the criminal justice system. The wide-scale
use of plea bargaining in the USA and prosecutorial control of

the number and nature of charges, whether or not plea bargained,
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confers enormous power to constrain the action of others in the
system. Prosecutors can, for example, have important effects on
sentence length either by manipulation of the particular offenses
charged or by manipulating the number of charges. Manipulation
of these have both immediate and delayed effects. Del ayed
effects come primarily through their effect on the prior record
of the offender.

Kay Knapp (1984) reports that the most important effect on
decreasing proportionality in sentencing in Minnesota has been
the practice of prosecutors to bring more charges against prop—
erty offenders and to dismiss fewer of the charges against them.
This results in higher criminal history scores for property
offenders. Since the prior record score increases the presump-
tive sentence, it disproportionally weights the prior record
score of property relative to person offenders, thereby bringing
the sentence for less serious property offenders closer to the
sentence for the more serious person offending.

Similar results were reported to this author concerning the
deterioration of the effect of sentencing guidelines in the State
of Washington, a state that has also adopted prosecutorial guide-
lines (Personal communication, David Boerner, University of Puget
Sound Law School)., This experience suggests that prosecutorial
guidelines are not very effective in insuring that prosecutorial
discretion cannot undermine the determinate sentencing principles
of a sentencing guidelines system. This is particularly likely
to be the case when, as in the State of Washington, prosecutorial
guidelines are not directly linked to the objectives of sen-

tencing guidel ines,
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Just how to insure that prosecutorial discretionwill not
undermine the proportionality and fairness sought in constraining
judicial discretion is problematic then, especially given the
doubtful effectiveness of prosecutorial guidelines. One other
possibility for constraint is greater judicial review of the
charging process. Yet, experience in the USA suggests that
judges rely almost exclusively upon police and prosecutors at
preliminary hearings or in examining requests for warrants. 1In
any case, judges usually lack the time and resources to conduct
the kind of in-depth inquiry that might be necessary to control
subversion of sentencing by prosecutorial discretion.

A related issue that is linked to prosecutorial discretion
arises with respect to sentencing: shall the sentence be based
on the real or actual offense committed or upon the offense
charged? Uniformity in sentencing is most vulnerable to prosecu-
torial subversion through manipulation of the current offense
charged, one of the two basic elements in contemporary sentencing
systems. Yet, the second basic element--the prior record score--
can be controlled by manipulating the pumber of offenses the
prosecutor forwards as charges.

All of this is to point up that sentencing reform cannot be
considered apart from how discretion is or will be exercised in
other parts of the criminal justice system. To constrain only
the behavior of judges by sentencing reform may be chimerical.

A criminal justice system may be viewed as an input-output
system where the various agencies can vary considerably their
outputs to another agency in the system. The police can vary

arrests for prosecution, the prosecutor the kind and volume of
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cases forwarded for adjudication, the judges those sentenced to
incarceration, and the Parole Board those released on parole
superv ision--to choose the main outputs of these agencies. Such
changes in outputs can have enormous implications for sentencing
policy. By way of example, prison capacity in the USA has enor-
mous implications for State sentencing policy, particularly since
the Federal courts set occupancy standards for prisons, The
capacity of Minnesota prisons was a major factor in the Sentenc-
ing Commission's determination of sentence length and in setting
the threshold of eligibility for incarceration. Yet, we have
just seen how prosecutorial discretion can subvert proportional-
ity in sentencing because the Minnesota prosecutors changed their
practice of charging property offenders, Those shifts are lead-
ing to an increase of offenders in prison, since property are
more numerous than person offenders.

Indeed, the more standardized one makes a sentencing system,
the more predictable is the sentence for any given case. Conse-
quently, officials can produce a desired sentence. The prose-
cutor, for instance, can set the charges to produce the desired
sentence, Since Sentencing Guidelines systems, particularly as
in Minnesota, are designed for high uniformity in sentencing and
little opportunity to depart from the presumptive sentence in the
guidelines, sentences are highly predictable. It is the ready
determination of the presumptive sentence then that makes guide-
lines sentencing quite vulnerable to discretionary practices in
other parts of the system. Additionally, the more institution-
alized and standardized any practice, the more vulnerable it is

to secular changes of all sorts, e.g., changes in patterns of
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offending, of the ideological predilections of judges, or of
resources to operate the system

There are a variety of means to adapt sentencing policies
and practices to system and secular change. These run the gamut
from statutory through executive authority and professional con-
trol to the creation of a regulatory agency such as a Sentencing
Commission. The Minnesota legislature recognized that if its
objectives of conforming sentencing to prison capacity, of
punishing serious offenders most severely, and of doing so with
equity were to be achieved in a reasonable way in a short period
of time, it was best left to the independent body it had created
-—the Minnesota Sentencing Commission, Hence, it empowered the
Commission to change the guidelines in keeping with its objec-
tives., Just when the Commission should seek legislative author-
ity to make changes is somewhat ambiguous but, generally it has
authority to determine what factors shall be taken into account
in setting sentence length, the length of sentence for offenses,
and what length of sentence shall be the threshold for incarcera-
tion in a state prison. By abolishing parole, it had eliminated
the only major means of controlling the size of the prison popu-
lation, since there was no other special authority to do so,
beyond the clemency powers residing in executive authority.

Al though there is no simple answer as to how tomaintain the
integrity of a sentencing system designed to insure--at least
minimal ly--proportional ity and equity in sentencing, it does seem
that some form of regulatory body has the most flexibility to
adapt the system to change and to do so by taking into account

the diverse goals of the agencies represented in a criminal
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justice system. To do so, of course, the regulatory agency or
commission must insure representation of diverse agency interests
as well as the public interest.

What is problematic not only in sentence reform but in
adapting sentencing policies and practices to changing conditions
is the political composition and behavior of those responsible
for reform. Ordinarily there is a considerable lag in the
response of govermnment to changed conditions, especially through
its deliberative bodies. This is partly owing to the difficulty
of adjudicating differences that are of political as well as
subétantive significance,

With the institutional ization of the Minnesota Sentencing
Commission, Knapp (1984) reports that the presently appointed
members of the Commission regard themselves primarily as an
interest group representative, such as of judges, prosecutors,
and prison administrators, rather than as policymakers in the
public interest. This means that as Commissioners, members of
the Commission respond to the partisan interests of these inter-
est groups rather than arriving at judgments independently.
Consequently, the Commission is less likely to adopt policies
that are opposed by any of its members and, therefore, to follow
ones that are partisan rather than of public interest. Moreover,
as Knapp reports (1984:16), when interest group members find they
are in a minority position, they aremore likely to communicate
their opposition to powerful interests outside, such as to the
media or to a legislative committee, Given public attention and
political pressures generated by going outside, the Commission is

less able to act independently.

31



Again, although there are no simple answers as to how to
avoid turning the adaptation of sentencing to changing reality
into a highly political process, it does seem that it is mistaken
to compose a commission almost entirely of interest group mem-—
bers, as is now the case in Minnesota and Pennsylvania. To be
sure, unless such interested parties conclude they are in some
sense represented, they may incapacitate the commission by
mobilizing political opposition to commission plans. Knapp
suggests that leadership is very important in maintaining a
public interest and that a strong chairman representing the
public interest in sentencing is probably one means of reducing
the dominance of constituent interests.

Selective Incapacitation

We have focused our attention on USA sentencing reform
primarily upon collective incapacitation or aggregate-offense-
based sentencing because that is the dominant form that current
sentence reform understandably is taking. Yet, selective inca-
pacitation in which sentences are individual ized to take into
account the particular conditions of the individual's past
behav ior and circumstances and his propensity to offend in the
future is an attractive alternative to those who would like to
maintain the discretion to set sentences based on an individual's
uniqueness but also to those who want to maximize crime control.
Selective incapacitation permits considerable variation in sen-
tence length for the same offense, Those who wish to maximize
crime control seek to selectively incapacitate offenders based on
the individual's rate of offending and the mix of offenses in

that criminal career history. By selectively incapacitating
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high-rate serious crime offenders, one will prevent the crimes
that person would commit if he persisted in offending. Clearly,
the efficacy of selective incapacitation sentencing depends upon
the ability to identify future high-rate offenders, which re-
quires that one predict an individual's future offending rate,

Therein lies the problem of implementing a selective inca-
pacitation policy. How does one select those offenders who are
predicted to make the greatest contribution to future crime
rates? This is no simple matter, as we shall illustrate by a
brief review of some of the issues.

We shall not discuss the major limitations of implementing a
selective incapacitation policy at the present time. We note
that some selective incapacitation is going on in all systems
that weight prior offenses in a predictive sense and where indi-
vidual judges sentence on the basis of their "judgments" as to
the likelihood of future offending. Yet, the work of the Rand
group shows that although there is some selective incapacitation
evident in the prison population of the prisons they studied, it
is far from achieving optimal selection of the highest offenders
(Greenwood, 1982: Chaiken, 1982).

We know that a certain proportion of offenders drop out of
the offending population each year and there is reason to expect
that this is true even for high rate offenders. Much will depend
upon the nature of individual criminal histories or careers of
offending and our capacity to predict high rates for individuals
who come before the court for sentencing so that we may select

them for incapacitation.
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One of the major problems with any prediction system is that
it will be subject to two types of statistical errors in predic-
tion. In one case (false positives) one will predict a high
offending rate when in fact it will be low. In the other case
(false negatives) one will predict a low rate when in fact it
will be high. Each has its problems for criminal justice and
correctional administrators. False positives will tend to crowd
prisons with offenders who contribute little to the crime rate.
From the perspective of crime control, they unnecessarily occupy
prison space. Many could be handled more effectively by other
types of corrections, such as community supervision, since one
risks a low victimization rate in doing so.

Let us put it another way for correctional administrators.
Ideally, the persons who require little if any supervision are
those with the lowest crime rates individually or whowill not
commit any serious victimizations. The higher the individual
rate and the more serious the mix of crimes in that rate, the
more one will want to consider correctional programs that expose
the community as little as possible to the risk of victimization.
But, the problem of false positives and false negatives will
remain there also.

False negatives pose serious problems for sentencing judges
since they can result in a public outcry when their offending
history is known following an arrest. They also pose problems
for correctional administrators who have them in community or
other programs that risk serious injury or frequent injury to

members of the open society. But, of course, they also take such
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risks now. One question thus is, how much can we reduce those
risks?

There is another set of issues, however, Some are concerned
with the ethical implications of :a selective incapacitation
policy. There are the problems of equity for those who are
sentenced for the same offenses as previously noted. But there
is additionally the ethical problem associated with the false
positive--one is punishing those persons unfairly since they
should have been released as were others with low rates. These
and other related ethical issues inhere in any selective inca-
pacitation policy of sentencing since there inevitably are errors
in prediction.

Given the substantial amount of error inherent in present-
day prediction models for selective incapacitation, it seems
doubtful that any state or federal authority will build its
sentencing system entirely around selective incapacitation.
Moreover, any selective incapacitation policy risks considerable
inefficiency in the use of its correctional facilities, given
group offending and desistance effects on predictions.

At the present time and perhaps even in the long run then,
there are advantages for administrators opting for a collective
or aggregate rather than a selective incapacitation model of
sentencing (Cohen, 1984). This is so for a number of reasons.

....Aggregate sentencing does not pose the ethical problems

of equity or fairness that attends implementation of

selective incapacitation.
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...sWe presently lack predictive models that might substan—
tially improve sentencing under other schemes such as
the modified just deserts policy in Minnesota.

.sesAggregate sentencing models can be shown to reduce crime
if properly developed, implemented and monitored so they
can be adapted to changing conditions.

Our review of current sentencing reform in the United States
has focused on sentencing guidelines and especially on their
relationship to a policy of collective incapacitation. We should
not lose sight of the fact, however, that sentencing guidelines
can be as much a part of nonincapacitating sanctions, such as
community service or fines, as they are for imprisonment. One
suspects that sentencing practice in the USA will soon have to
confront that relationship as our sentencing policies build to an

exceptionally high rate of imprisonment.
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Table 1: GUIDELINE SENTENCE CHART

Offense Prior _
Gravity Record Standard Aggravated Mitigated
Score Score . Range* Range* Range*
0 0-12 12-18 non-confinement
5 1 3-12 12-18 15-3
2 5-12 12-18 2%-5
For example: Criminal
Mischief (Felony III); 3 8-12 12-18 4-8
Theft by Unlawful
Taking (Felony III); 4 18-27 27-34 14-18
Theft by Receiving
Stolen Property 5 21-30 30-38 16-21
(Felony I1I); Bribery*#*
6 24-36 36-45 18-24
Q 0-12 12-18 non-conf inement
4 1 0-12 12-18 non-conf inement
2 0-12 12-18 non-confinement
For example: Theft by
receiving stolen 3 5-12 12-18 2's-5
property, less than
$2000, by force or 4 8-12 12-18 4-8
threat of force, or in
breach of fiduciary 5 18-27 27-34 14-18
obligation**
[} 21-30 30-38 16-21
0 0-12 12-18 non=-conf inement
3 1 0-12 12-18 non~confinement
2 0-12 12-18 non-confinement
Most Misdemeanor I's#x 3 0-12 12-18 non-confinement
4 3-12 12-18 1%-3
5 5-12 12-18 2%-5
6 8-12 12-18 4-8
Statutory
0 0-12 Limit *** |non-conf inement
Statutory
2 1 0-12 Limit #**|non-confinement
Scatutor
2 - y
Most Misdemeanor II's** =12 Limit *** non-confinement
3 Statutory
0-12 Limit *** lnon-conf inement |
4 Statutory
0-12 Limit *** lnon-conf inement
5 Statutory
2-12 Limic LEd] 1-2
6 Statutory
5-12 Limit Ll 24-5
Statutory
0 0-6 Limit ***|non-confinement
Statutory
1 1 0-6 Limic *** Inon-conf inement
Statutory
, 2 0-6 Limic ***lnon~conf inement
Most Misdemeanor IIL's#® STatutory
3 0-6 Limit ***non-confinement
Statut
4 0-6 Limigry **% mon-conf inement
Statutory
5 0-6 Limit X on-conf{inement
Statutory
6 0-6 Limit L

non-confinement

L)
*WEAPON ENHANCEMENT: At least 12 months and up to 24 months confinement must be added to
the above lengths when a deadly weapon was used in the crime

**These offenses are listed here for illustrative purposes only. Offense scores are glven
in §303.7.

wxkStatutory limit is defined as the longest minimum sentence permitted by law.
(Pa. B. Doc. No.82-121. Filed January 22.1982,9:00s.m.|

Source: PENNSYLVANTA BULLETIN, Vol. 12, No. 4, Saturday, January 23,
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Table 1 (cont'd.): GUIDELINE SENTENCE CHART

Offense Prior
Gravity Record Standard Aggravated Mitigated
Score Score Range* Range* Range*
Statuenry ]
0 48-120 Linmlc Hhk 16-48
Statutory
1 O 1 54120 Limie  *** 40-54
Statutory
2 60-120 Limit * Ak 45-60
Statutory
Third Degree Murder** 3 72-120 Limie = *#% 54-72
Statutory
4 84-120 Limip = *%* 63-84
Statutory
5 96-120 Limic ko 72-96
Statutory
6 102-120 Limic = &% 76-102
0 * 36-60 60-75 27-36
9 1 42-66 " 66-82 31-42
2 48~72 12-90 36-48
For example: Rape; 3 54-78 78-97 40-54
Robbery inflicting
serious bodily injury** 4 66-84 84-105 49-66
5 72-90 90-112 54-72
6 78-102 102-120 58-78
0 24-48 48-60 18-24
8 1 30-54 54-68 22-30
2 36-60 60-75 27-36
For example: Kidnapping 3 42-66 66-82 32-42
Arson (Felony I);
Volun:a_ry Manslaughter#** 4 54=72 72-90 40-54
5 60-78 78-98 45-60
6 66-90 90-112 50-66
0 8-12 12-18 4-8
7 1 12-29 29-36 9-12
2 17-34 34-42 12-17
For example: Aggravated
Assault causing serious k} 22-39 39-49 16-22
bodily injury; Robbery
threatening serious 4 33-49 49-61 25-33
podily injury#*
5 38-54 54-68 28-38
6 43-64 64-80 32-43
0 4-12 12-18 2-4
6 1 6-12 12-18 3-6
2 8-12 12-18 4-8
For example: Robbery
inflicting bodily 3 12-29 29-36 9-12
injury; Theft by
extortion (Felony III)** 4 23-34 34-42 17-23
5 ' 28-44 44-55 21-28
6 33-49 49-61 . 25-33

AJEAPON ENHANCEMENT: At least 12 months and up to 24 months confinement must be added to
the above lengths when a deadly weuapon wvas used in the crime

*4These offenses are llsted here for illustractive purposes onlv, Offense scores are gliven
in §303.7.

kxaScatutory limit is defined as the longest minimum sentence permitted by law.

Source: PENNSYLVANTA BULLETIN, Vol. 12, No. 4, Saturday, January 23, 1982



TABLE 6

CONFORMANCE WITH GUIDELINES BY OFFENSE
EXCLUDING DUI SENTENCES

OFFENSE NUMBER STANDARD AGGRAVATED MITIGATED DEPARTURES DEPARTURES

SENTENCED RANGE RANGE RANGE ABOVE BELOW

AGGRAVATED ASSAULT F2 538 39% 5% 14% 7% 35%
AGGRAVATED ASSAULT F-3 2 50% 0% 0% 0% 50%
AGGRAVATED ASSAULT M-1 495 65% ' 2% 8% 1% 24%
ARSON F1 80 40% 1% 13% 5% 41%
ARSON F2 104 63% 4% 8% 3% 22%
BURGLARY ogs-7 305 35% 3% 18% 17% 27%
BURGLARY ogs-6 1670 49% 2% 13% 7% 29%
BURGLARY ogs-5 1864 77% 2% 6% 3% 13%
CATASTROPHE F2 1 100% 0% 0% 0% 0%
CATASTROPHE F3 23 96 % 0% 0% 0% 4%
CORRUPT ORGANIZATIONS 2 0% 0% 0% 0% 100%
CRIMINAL MISCHIEF F3 22 91% 0% 5% 0% 5%
CRIMINAL TRESPASS F2 401 85% 2% 6% 1% 7%
CRIMINAL TRESPASS F3 256 90% 1% 5% 0% 4%
DRUG FELONY 1637 69% 1% 9% 2% 18%
DRUG MISDEMEANOR 1038 99% 1% 0% 0% 0%
ESCAPE F3 171 12% 2% 19% 1% 65%
ESCAPE M1 1 0% 0% 100% 0% 0%
FORGERY F2 324 77% 4% 3% 2% 13%
FORGERY F3 532 69% 1% 7% 4% 19%
HOMICIDE BY VEHICLE 87 83% 5% 0% 11% 1%
IVDSI ogs-9 105 47% 6% 10% 4% 34%
IVDSI ogs-5 20 80% 0% 0% 15% 5%
INVOLUNTARY MANSLAUGHTER 60 77% 3% 2% 2% 17%
KIDNAPPING 24 46% 8% 8% 8% 29%
MURDER 119 76% 4% 6% 1% 13%
MURDER INCHOATE 9 56% 0% 11% 22% 11%
PIC GENERALLY 124 85% 2% 1% 8% 4%
PIC WEAPON 45 80% 0% 2% 7% 11%
POW 69 84% 0% 1% 1% 13%
PROSTITUTION F3 15 100% 0% 0% 0% 0%
RAPE 219 47 % 11% 12% 8% 22%
RAPE STATUTORY 79 75% 16% 1% 4% 4%
RETAIL THEFT M1 335 91% 1% 3% 1% 4%
RETAIL THEFT F3 646 61% 1% 14% 0% 24%
ROBBERY F1 848 44 % 12% 12% 17% 15%
ROBBERY F2 563 68% 5% 9% 4% 14%
ROBBERY F3 509 82% 3% 6% 1% 9%
TERRORISTIC THREATS 217 86% 1% 3% 2% 8%
THEFT F3 1537 79% 1% 7% 1% 12%
THEFT M1 1719 92% 1% 2% 1% 4%
VOLUNTARY MANSLAUGHTER 52 42% 6% 15% 0% 37%
VUFA/LOADED FIREARM 272 31% 0% 21% 1% 46%
VUFA/UNLOADED FIREARM 456 94 % 0% 1% 2% 3%
CRIMES CODE FELONIES 382 73% 3% 8% 2% 13%
CRIMES CODE MISDEMEANORS 6987 196% 0% 1% 0% 2%
OTHER FELONIES 107 93% 0% 0% 0% 7%
OTHER MISDEMEANORS 633 99% 0% 0% 0% 1%
TOTAL 25694 79% 2% 6% 2% 12%

Note - Percentages may not total to 100% due to rounding
SOURCE: "Sentencing in Pennsylvania, 1984 Report". The Pennsylvania Commission on
Sentencing, June,1985.



FIGURE 1

PERCENTAGE CONFORMANCE TO GUIDELINES

EXLCUDING DUI CONVICTIONS

PERCENT OF RANGE

MITIGATED
5.80%

DEPARTURE
13,184

AGGRAVATED
1.48%

STANDARD
80.564

BASED ON 1657Q@ SENTENCES REPORTED

FIGURE J

PERCENTAGE DEPARTURES FROM GUIDELINES

EXCLUDING DUI CONVICTIONS

BLOCK CHART OF SUMS

YLVLY

GRADE
LEGEND: DEPART B :BOvVE POXXRX BELOW

F2

DEPARTURE RATES FOR MiS AND M2S APPROACH 9@

SOURCE: "Sentencing in Pennsylvania, 1983 Report". The Pennsyl-
vania Commission on Sentencing, June, 1984.



FIGURE G

1984 CONFORMITY TO GUIDELINES

PERCENT CONFORMING TO EACH GUIDELINE RANGE
PERCENT OF RANGE

MITIGATING
5.60%

DEPARTURES
14,204

AGGRAVATING
1.78%

STANDARD
78 .50%

BASED ON 25,694 NON-DUI SENTENCES

SOURCE: "Sentencing in Pennsylvania, 1984 Report". The Pennsylvania Commission on

Sentencing, June, 1985.



Iv.

SENTENCING GUIDELINES GRID

Presumptive Sentence Lengths in Months

Italicized numbers within the grid denote the range within which a judge may sentence
without the sentence being deemed a departure.

SEVERITY LEVELS OF

CRIMINAL HISTORY SCORE

CONVICTION OFFENSE 0 | 2 3 4 5 6 or more
Unauthorized Use of

Motor Vehicle 1| 12+ 12% 12+ 15 18 21 24
Possession of Marijuana 23-95
Theft Related Crumes

($150-$2500) nm| 12» 12% - 14 27
Sale of Marijuana
Theft Crimes ($150-g25005 m | %" e 16
Burglary - Felony Intent 2% 15 18
Receiving Stolen Goods v

($150-§2500)
Simple Robbery A e & &

2

Assault, 2nd Degree VI 2 A 30 33-35 Pragn 505_‘*58 606-570
| 24 32 41 49 65 81 97
Aggravated Robbery VILY o595 § 30-3¢ | 38-44 | 45-53 | 60-70 | 75-87 | 90-104
Assault, 1st Degree ; :
\ ssaull, 13 ; 13 54 65 76 95 113 132
Criminal Sexual Conduct, VIII ’ i - , i '

15t Degree 41-45 | 50-58 | 60-70 | 71-81 Ys9-101 |106-120 | 124-140
P ) 97 119 127 149 176 205 230
IR et Rt XV 94100 |116-122 |124-130 | 143-155 {168-184 |195-215 | 218-242
. y 116 140 162 203 243 284 320
HRGTIEIRy AT S XVii1-121 Vi33-147 |1ss-171 Y1o2-201 {2a1-255 |270-208 | 309-330

1st Degree Murder is excluded from the guidelines by law and continues to have a mandatory

life sentence.

*one year and one day

SOURCE:

Minnesota Guidelines Commission.




V. OFFENSE SEVERITY REFERENCE TABLE

First Degree Murder is excluded from the guidelines by law, and continues to
have a mandatory life sentence.

Murder 2 - 609.19

LV S

Murder 3 - 609.195

=
E"ﬂf. —>

Assault 1 - 609.221

Criminal Sexual Conduet 1 - 509,342

Intrafamilial Sexual Abuse 1 - 609.3641

Kidnapping (w/great bodily harm) - 609.25, subd. 2(2)
Manslaughter 1 - 609.20(1) & (2)

Aggravated Robbery - 609.245

Arson 1 -609.561

Burglary - 609.58, subd. 2(1)(b)

Criminal Sexual Conduct 2 - 609.343(e), (d), (e), & (f)
Criminal Sexual Conduct 3 - 609.344(c) & (d)

Fleeing Peace Officer (resulting in death) - 609.487, subd. 4(a)
Intrafamilial Sexual Abuse 2 - 609.3642, subd. 1(2)
Intrafamiiial Sexual Abuse 3 - 609.3643. subd. 1(2)
Kidnapping (not in safe place) - 609.25, subd. 2(2)
hanslaughter 1 - 609.20(3)

Manslaughter 2 ~ 609.205(1)

Arson 2 - 609,562

Assault 2 - 609.222

Burglary - 609.58, subd. 2(2)

Criminal Sexual Conduct 2 - 609.343(a) & (b)

Criminal Sexual Conduect 4 - 609.345(c) & (d)

Escape from Custody - 609.485, subd. 4(4)

Fleeing Peace Officer (great bodily harm) - 609.487, subd. 4(b)

Intrafamilial Sexual Abuse 2 - 609.3642, subd. 1(1)

Intrafamilial Sexual Abuse 4 -~ 609.3644, subd. 1(2)

Kidnapping - 609.25, subd. 2(1)

Precious Metal Dealers, Receiving Stolen Goods (over $2,500) - 609.53, subd. 1(a)
Precious Metal Dealers, Receiving Stolen Goods (all values) - 609.53, subd. 3(a)
Receiving Stolen Goods (over $2,500) - 609.525; 609.53

Sale of Hallucinogens or PCP - 152.15, subd. 1(2)

Sale of Heroin - 152.15, subd, 1(1)

Sale of Remaining Schedule I & II Narcoties - 152.15, subd. 1(1)

—

Criminal Negligence Resulting in Death - 609.21

Criminal Sexual Conduct 3 - 609.344(h)

Intrafamilial Sexual Abuse 3 - 609.3643, subd. 1(1)
Manslaughter 2 - £09.205(2), (3), & (4)

Perjury - 609.48, subd. 4(1)

Possession of Incendiary Device - 299[F.80; 299F.815; 299F.811
Receiving Profit Derived from Prostitution - 609.323, subd. 1
Simple Robbery - 609.24

Solicitation of Prostitution - 609.322, subd. 1

Tampering w/Witness - 609.498, subd. 1

[Rev. Eff. 8/1/81]



Assault 3 - 609.223
Bribery - 609.42; 90.41
Bring Contraband into State Prison - 243.55
Bring Dangerous Weapon into County Jail - 641.165, subd. 2(b)
Burglary - 609.58, subd. 2(1)a) & (c), & (3)
Criminal Sexual Conduct 4 - 609.345(b)
Fleeing Peace Officer (substantial bodily harm) - 609.487, subd. 4(c)
Intrafamilial Sexual Abuse 4 - 609.3644, subd. 1(1)
Negligent Fires - 609.576(a)
Perjury - 290.53, subd. 4; 300.61; & 609.48, subd. 4(2)
Precious Metal Dealers, Receiving Stolen Goods ($150-$2,500) -609.53, subd. 1(a)
Precious Metal Dealers, Receiving Stolen Goods (over $2,500) - 609.53, subd. 2(a)
Receiving Stolen Goods ($150-$2500) - 609.525; 609.53
Security Violations ‘over $2500) - 80A.22, subd. 1; 80B.10, subd. 1;
80C.16, subd. 3(a) & (b) '
Terroristic Threats - 609.713, subd. 1
Theft Crimes - Over $2,500 (See Theft Offense List)
Theft from Person - 609.52
Use of Drugs to Injure or Facilitate Crime - 609.235

Aggravated Forgery (over $2,500) - 609.625

Arson 3 - 609.563

Coercion - 609.27, subd. 1(1)

Coercion (over $2,500) - 609.27, subd. 1(2), (3), (4), & (5)

Damage to Property - 609.595, subd. 1(1)

Dangerous Trespass - 609.60; 609.85(1)

Dangerous Weapons - 609.67, subd. 2; 624.713, subd. 1(b)

Escape from Custody - 609.485, subd. 4(1)

False Imprisonment - 609.255

Negligent Discharge of Explosive - 299F.83

Possession of Burglary Tools - 609.59

Possession of Hallueinogens or PCP - 152.15, subd. 2(2)

Possession of Heroin - 152.15, subd. 2(1)

Possession of Remaining Sehedule T & II Narcotics - 152.15, subd, 2(1)

Possession of Shoplifting Gear - 609.521

Precious Metal Dealers, Receiving Stolen Goods (less than $150)-609.53, subd. 1(a)

Precious Metal Dealers, Receiving Stolen Goods ($150-$2,500) - 609.53, subd. 2(a)

Prostitution (Patron) - 609.324, subd. 1

Receiving Profit Derived from Prostitution - 609.323, subd. 2

Sale of Cocaine - 152.15, subd. 1(1)

Sale of Remaining Sehedule I, 1I, & [II Non-nareotics - 152.15, subd. 1(2)

Security Violations (under $2500) - 80A.22, subd. 1; 80B.10, subd. 1;
80C.16, subd. 3(a) & (b) '

Solicitation of Prostitution - 609.322, subd. 2

Theft Crimes - $150-$2,500 (See Theft Offense List)

Theft of Public Records - 609.52

Theft Related Crimes - Over $2,500 (See Theft Related Offense List)

[Rev. Eff. 8/1/81]
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Aggravated Forgery ($150-$2,500) - 609.625

Aggravated Forgery (misc) (non-check) - 609.625; 609.635; 609.64
Coercion ($300-$2,500) ~ 609.27, subd. 1(2), (3), (4), & (5)

Damage to Property - 609.595, subd.1(2) & (3)

Negligent Fires (damage greater than $10,000) - 609.576(b)(4)
Precious Metal Dealers, Receiving Stolen Goods (less than $150) - 609.53, subd. 2(a)
Precious Metal Dealers, Regulatory Provisions - 325F.5213

Riot - 609.71

Sale of Marijuana/Hashish/Tetrahydrocannabinols - 152.15, subd. 1(2)
Sale of a Schedule IV Substance - 152.15, subd. 1(3)

Terroristic Threats - 609.713, subd. 2

Theft-Looting - 609.52

Theft Related Crimes - $150-$2,500 (See Theft Related Offense List)

Aggravated Forgery (Less than $150) - 609.625

Aiding Offender to Avoid Arrest - 609.495

Forgery - 609.63; and Forgery Related Crimes (See Forgery Related Offense List)
Fraudulent Procurement of a Controlled Substance - 152.15, subd. 3

Leaving State to Evade Establishment of Paternity - 609.31

Nonsupport of Wife or Child - 609.375, subds. 2, 3, & 4

Possession of Cocaine - 152.15, subd. 2(1)

Possession of Marijuana/Hashish/Tetrahydrocannabinols - 152.15, subd. 2(2)
Possession of Remaining Schedule I, IT & III Non-narcoties - 152.15, subd. 2(2)
Possession of a Scheaule 1V Substance - 152.15, subd. 2(3)

Selling Liquor that Causes Injury - 340.70

Soliciiation of Prostitution - 609.322, subd. 3

Unauthorized Use of Motor Vehicle - 609.55

{Rev. Eff. 8/1/81]



CALCULATING THE CRIMINAL HISTORY SCORE

Criminal History: A criminal history index constitutes the
horizontal axis of the Sentencing Guidelines Grid. The criminal
history index is comprised of the following items: (1) prior
felony record; (2) custody status at the time of the offense; (3)
prior misdemeanor and gross misdemeanor record; and (4) prior
juvenile record for young adult felons.

The offender's criminal history index score is computed in
the following manner:

1. Subject to the conditions listed below, the offender is
assigned one point for every felony conviction for which
a sentence was stayed or imposed, and that occurred
before the current sentencing.

a. When multiple sentences for a single course of
conduct were imposed pursuant to Minn. Stat. 609.585,
the offender is assigned one point;

b. An offender shall not be assigned more than two
points for prior multiple sentences arising out of a

single course of conduct in which there were multiple
victims:

c. When a prior felony conviction resulted in a
misdemeanor or gross misdemeanor sentence, that
conviction shall be counted as a misdemeanor or gross
misdemeanor conviction for purposes of computing the
criminal history score,and shall be governed by item
3 below;

d. When a prior felony conviction results in a stay of
imposition, and when that stay of imposition was
successfully served, it shall be counted as a felony
conviction for purposes of computing the criminal
history score for five years from the date of dis-
charge, and thereafter shall be counted as a
misdemeanor under the provisions of item 3 below;

e. Prior felony sentences will not be used in computing
the criminal history score after a period of ten
years has elapsed since the date of discharge from or
expiration of the sentence, provided that during the
period the individual had not received a felony,
gross misdemeanor, or misdemeanor sentence.



Calculating the Criminal History Score Page 2

The offender is assigned one point if he or she was on
probation or parole or confined in a jail, workhouse, or
prison following conviction of a felony or gross
misdemeanor, or released pending sentencing at the time
the felony was committed for which he or she is being
sentenced.

The of fender will not be assigned a point under this item
when:

a. the person was committed for treatment or examination
pursuant to Minn. R. Crim. P. 20; or

b. the person was on juvenile probation or parole status
at the time the felony was committed for which he or
she 1is being sentenced.

Subject to the conditions listed below, the offender is
assigned one unit for each misdemeanor conviction and two
units for each gross misdemeanor conviction (excluding
traffic offenses) for which a sentence was stayed or
imposed before the current sentencing. Four such units
shall equal one point on the criminal history score, and
no offender shall receive more than one point for prior
misdemeanor or gross misdemeanor convictions.

a. Only convictions of statutory misdemeanors or
ordinance misdemeanors that conform substantially to
a statutory misdemeanor shall be used to compute
units.

b. When multiple sentences for a single course of
conduct are given pursuant to Minn. Stat. 609.585,
and the most serious conviction is for a gross
misdemeanor, no offender shall be assigned more than
two units.

c. Prior misdemeanor and gross misdemeanor sentences
will not be used in computing the criminal history
score after a period of five years has elapsed since
the date of discharge from or expiration of the
sentence, provided that during the period the
individual had not received a felony, gross
misdemeanor, or misdemeanor sentence.,

The offender is assigned one point for every two juvenile
adjudications for offenses that would have been felonies
if committed by an adult, provided that:



Calculating the Criminal History Score Page 3

a. The juvenile adjudications were pursuant to offenses
occurring after the offender's sixteenth birthday;

b. The offender had not attained the age of twenty-one
at the time the felony was committed for which he or
she is being currently sentenced; and

c. No offender may receive more than one point for prior
juvenile adjudications.

The designation of out-of-state convictions as felonies,
gross misdemeanors, or misdemeanors shall be governed by the
offense definitions and sentences provided in Minnesota law.

The criminal history score is the sum of points accrued under
items one through four above.
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