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155 DISCRIMINATICHN AND THE LAY DIZFORE
THE CONSTITUTION ACT, 19E&2

(1) %The Tosnstitutional Position

<

Although the Britizh North America Act (now

=

Constitution Act, 1867) docs not include a bill of rights, it
does contain provisions protecting certain minority rights.
Thus, section 93 »rotects certain collective religious rights
to:the establishment of separatc schools, even though it does
not apply to all religicus groups nor, to the same extent, to
all provinces. Section 133 protects Canadians’ rights to the
use of the Znglish and French languages in juéicial and
legislative institutions &t the federal level and in Quebec
and section 23 of the Manitobz Act makes the same provisions
for Manitoba, although thesé provisiens, too, do not apply
eqgually to all Canadians since they touch cnly Quebec and
Manitoba.l

ééart from these provisions the Constitution Act,
1857 makes no reference to individual ecguality rights. iHMore
importantly, the Judicial Committee of the Privy Council
decided early in our coastitutional histcry that dizcrimin-
ation on racial grounds was ndt a basis for invalidating

provincial legislation. In Union Colliery v. Bryﬁen,g the

court dealt with & challenge to British Columbia legislation
forbidding “"Chinamen® from working underground in mines. The

Judicial Comnitee made it clear that it was not concerned



whether the exercise of legislative power was

that “courts of law have no right whatever to

*diascreat®, and

inguire whether

{zhe] Jurisdiction has been exerciced wiczely or not®.

(1]

Similarly, in Cunninchem w. Tomey Homna,

the Judicial

Committee was faced with & provision in the British Colwibia

Elections Act denying the franchise %o “Chinamen, Japanece

and Indiansz”. The court declared that "the policy or

impelicy of such an enzciment &3 that which excludes a

<

3

L&

particular race {rom the

anchise is not a topic wupon which

their Lordsaips are entitled to conszider®. 2Although in the

former case the legislation was held invalid on the ground

that it infringed federal jurisdiction cover

-

and aliens™, it is guite clear Zrom both cases

as provincial legislation was not bayond ¢he

*naturelizetion

that as long

suricdiction of

the province, it was valid, even though it discriminated on

racial or any other grounds.

-
.

It iz not gurprising, therefore,

Ly

that in 1914 the

Supreme Court of Canada, in the case of Quong=-Wing v. The

4
King,  upheld the walidity of a Saskatchewan Act prohibiting

white women f£rom residing or workiang in "any

restaurant,

laundry or other place of busisness or amusement owned, kept

or managed by any Chinaman®. &3 long as Parliament and the

provincial legislatures did not exceed theirz

egislative



jurisdiction &s set out in tho 3ritish North Americe Act,

racially discriminatory legisiaticn would not be challenged

cn grounds of constituticnality.

Nevertheless, one phould point out that federalism
can provide protection for minority and eguzlity rights in at
least three different ways. In the first place, by giving
large minorities control ©of regicns. The French language is
protected in Canada, not so much by the Constitution, as by
the existence of the Province of Quesbec, where a French-
speaking majority dominates. Moreover the very necessity of
dealing with the government and pcople of a French-speaking
province enforces at least a certain minimum of bilingualism
on the federal Parliament an. che federal public service.
Second, since in e federal state cvery person is at the same
time a citizen of ¢ province &nd of the country as a whole,
and since legislative jurisdiction relating to the various
homan rights is divided between the two crders of government,
neither order alone can ‘totally determine the limits on

rights. -Third, it is not eesy for any one government, even

-

when acting within its jurisdiction, to be more restrictive
cf civil liberties than another, because there is the ever
present possibility of comparing the status of civil
liberties within one province with that in another.
Moreover, with eleven governments and Pirst Ministers, even

=

if t¢he same political party were dominant in each province,

tm..-!



which has probably never occcurred, the rivalry between these
heads of government provides a certain check oen the
oppressiveness or arbitrariness of any one government.

%1

(2) Racial Discriminaticn under the Common Law
end ¢he Civil Law

The leading decision is that of the Supreme Court

cf Canada, given in 1332, ia the case of Christie v. YWork

Coz;poration.5 Christie was & black man who was a season

subscriber to hockey games ia the Montreal Forum, where the
respordent operated & beer tavern. &lthough the appellant
had previously becught beer in the tavera, cn the evening in

guestion the waiter declined ¢o serve him and stated that he

]

was instructed "not €O serve coloured people”. When the

{

manager affirmed the refusal, the appellant sued {or damages.
Four of the five judges of the Supreme Court Reld that the
respondent could reluse service on the ground that ®the
genercl prihciple of the law of Quebec was that of complcte
%reeéom cf commerce,® and that it could not ba2 argued “"that
the rule adopted by th; respondent in the conduct of its

ectablishment was contrary to geood moralz or public ordez®.

A year later the British Columbia Court of Appeal
held that the principles established by the Supreme Court of

Canada in the Christic case were not confined toc Quebec, but
6

|95

wore eppliceble in the common-law provinces as well,

Similarly, in 1961 the Alberta Court of &appeal, without



written reascns, uwpheld a lower cocurt decision that the

plaintiff was aot a "traveller® and the meotel, which did not

£2s

serve food, was not an “inn® andé co was not bound by the

L

principle of English common law cpplicable o inns.

an

]

At the c¢nd of World War II @ decision cencerning a

£

racially restrictive covenant not to reszll land to “Jews, or

" to persons of objectionable nationality®, gave an Ontario

.judge the opportunity to hold that such racially based
grounds were contrary to publiec policy. The 3judge also held
the covenant to be void for uncertainty and for being a
restraint upon alienation.8 Subsequently, however, another
restrictive covenant, prohibiting the sale of land to any
person of & “Jewish, Hebrew, Semetic, lNegro, or coloured race
or bloocd", was upheld as valid by a lower court and by the
Ontaric Court of A&ppeal. The Court of Appeal did not agree
that there was a ground of public policy to render such
covenants void. Sefore the case recached the Supreme Court of
Canada, the legislatures:-of both Ontario and Manitoba passed
amendments to their property legislation providing that such
covenants were invalid. Degpite ¢his further evidence of the
view of legislatures about public policy on racial discrimin-
ation and restrictive covenants, the Supreme Court did not

chocse the egalitarian route, but rather held the covenant

invalid because it 4id not relate to the use of land; it wvas

W0



In the absence of judicizlly develcped prothtlon
of eguality rights, the proviﬁei@l legiglatures moved into
the field cnd started to enact antidiscrimination legise
lation, the administration and application of which has

lergely been taken out of the courts.

(3) The Rise and Spread of Human Rights Legislaticn

For almo t a century after the British umanCLp tion

Act of 1833, the trend in Canada was to enact élscr&mzn°“ory

legislation. The First minor changes came during the

10 but it was not until near the end of World War II

1930s,
that modern human cights legisletion started ¢o spread. In
1944 the Province 0f Ontariop cnacted the Reeial Discrimin-
ation Act, which prohibited the publication or digplaying of
signs, symbols, or other representaticns eﬁpressing recial or

.. . 11
religious Giscrimination.” The Act w

3
(4]

%ri@i, and linitced

te one spec; ¢ purpose, and it was not until 1947 <hat the
first detailed and comprehensive statute was enacted: Tohe
i2

Saskatchewan Bill o©f Rlch B ATC.
The Saskatchawan Bill did not decl only with

antidiscrimination legislation, dut with the fundamental

freedoms &s well. lMorgover, it purpcrted to bind the Crown

and every servant and agent of the Crewn. Enforcement of

¢his legislation was through penal sactions: the imposition

a»

of fines, perhaps injunctive proceedings, end imprisonment.



There was no provision for eny special agency charged with
administration and enforcement ef the act; that was lelt to
the regular enforcement of police and courts as would epply
with respect to eny other provimcicl statute that includes

prohibitory provisions, such as the liguor or vehicles Acts.

Doth the Saskatchewan Bill of Rights and the
Ontario Racial Discrimination Act were guasi-criminal
statutes in that certain practices were declared illegal and
sanctions wére set ocut. 2ut cxperience soon showed, &5 it
had in the United States, that this form of protecticn --
although better than nonz, and having & certain usefulness Dy
way of indicating a government's decleration of public policy
-- was subject to & number of wesaknesses. First, there was 2
reluctance on the part of the victim of discrimination to
initiate the criminal azction if complaint to the police had
failed to result in a prosscution and it always appeared that
+he police did not act. Second, there were all the
difficulties of proving the offence to the criminal standard
of procf, i.e. beyond a reasc.able doubt (and it is extremely

difficult ¢to prove that

©

person has not been denied access

for some reason other than a discriminatory one). Third,
there was reluctance on the part of the judiciary to convict
-- a zreluctance probably based upon a feeling that some of
the prohibitions impinged upon the traditional freedom of

-

. o
contracot and ¢he right to dispose ¢ !

QL

o

5 property &s one

i
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chose. Fourth, without extensive publicity and education,
mcst people were unaware that such legislation existed for
their protectioé. Members of minority groups, who were the
frequent victims of discrimination, tended to be éomewhat
sceptical as to whether the legislation was anything more
than & sop to the consciencs ;ﬁ the majority. Fifth, and
this was as important & factor 2as any, the sanction (in the
form of a fine or even if it were'imprisonment) did not help
the person discriminated against in cbtaining a job, a home,

or service in a restaurant, hotel, or barbershop.

To overcome the weaknesses of gquasi-criminal
legislation, Fair Accommodation &nd Fair Zmployment Practices
Acts were enacted. These new types of humen rights
provisions were copied from the legislative scha2me first
introduced on this continent in 1945 in the State of Hew
13

York. The New York legislation was cn adaptation of the

methods and procedures that hed proved effective in labour
relations. These Acts éroviéed for assessments of com-
plaints, for investigation and conciliatien, for the getting
up of commniszsions or boards of inguiry where conciliatien
proved unsuccessful and -- but only as a iast resort --
prosecution and the application of sanctions. The first of
this new legislation, the Fair Employment Practices 2Act, was
i4

passed in Ontario in 195177, and within the next decade and a

half mest ef the provinces enacted similar statutes. The



first Fair Accommodation Practices Act was enacted by the
. .. i5 - .
Province of Ontarioc in 1934, and cgain most of the other

provinces ;ollowed within the dec&de.ls

The Fair Employment and Accomncodation Practices
Acts were an improvement over the quasi-criminal approach,
but they still continued to place the whole emphasis in
promoting mntldlscrlmlnut%on legislation en the victims, who
were obviocusly in the least advantageous position to he
themselves, as if discrimination were polely their probiem
and responsibility. The result was that very few complaints

were made and very little enforcement was achieved.

The next major step was taken by Ontarioc in 1562
with the consolidation of a&ll human rights legislation inte
the Ontario Human Rights Coﬁe,l7 to be administered by the
Ontaric Human Rights Commission, which had been established a
year earlier. By 1975, every province in Canada had
established @ Human Rights Commission to administer
antidiscrimination legislatien and, in 1877, the Canadian
Human Rights Act established a federal commis bzon.ls With
minor variations, &ll the le. zlation is similar except that
Saskatchewan and Quebec have additional protections.

Saskatchewan has continuad the protection for fundamental

freedoms introduced in its 19247 Bill of Right$.19 Quebec, in

(’i
~

its Charter of Human Rights and Pregedoms, hes enacted a

-J
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comprehensive Bill of Rights which preclaims fundemental
freedoms, legal civil liberties, egalitarian rights, and even

economic and social rights.zo

The congolidation ©f human rights legisletion into
a code to be enforced by administrative commissions was
intended to ensure community vindication of the perzon
discriminated against. Withont active community involvement,
people who suffer from discrimination may lack knowledge of
the purpose and scope of the legislation, or may feel that
the costs of vindication (in money and embarrassment) would
be too great, or they may fcar that the proclamation of human
rights is not intended to produce tangible results but merely
to soothe the consciences of the mojority. The objects and
purposes of Fuman Rights Commissions in administering human
raghts codes could not be better described than in the words

f Pr. Daniel Hill, former dirsctor, then chairman, of the

Ontario Human Rights Commissicn:

"Modern day human rignts legislation is

prediceated on the theory that the actions

of prejudiced people and their attitudes

can be changed and influenced by the

process of free education, discussion,

and the presentation of socio-gcientific

materials that are used to challenge

popular myths and stercctypes about

people... Human rights on thigs Continent

is a skillful bland of educational and

legal tec%giques in ¢he pursuit of gocial
justice®”.



(4) The Scope of Human Rights Legislation

All of the human rights Acts in Canada prohibit
discrimination on racial grounds, in the wide sense of
"racicl® defined in the United MNations Convention on
Eliminatiocn of all Forms ef Racial Digerimination. Thus,
both "race” and "colour”® are referved to inm all the Acts.

+her zerms relating to one's aancestry or racial origin
include: "national extraction®, ®national origia", “"place of
birth", "place of origin®, ®“ancestzy®, "ethalc origin”, and
"nationality™, with the last term used only in_ﬁanitoba,

Ontario and Sasketchewan.

In additicn to the racial grounds, all juris-

dictions have legislation prohibiting discrimination on

3,

"marital status” or "family status® or

[e]]

grounds of "sex" an
"civil status”; all of them prohibit discrimination on the
ground of “age", and five == Dritish Columnbia, Manitoba,
xewfcunﬁlané, Prince Edward Isiand and Quebec == prohibit
discrimination on the basis of "politicel opinion”, "belief"
or "convictions". In addition, the Quebec Act adds
»language"”, "social condition” and “sexual orientation” &s
prohibited grounds of discrimination, while the Manitoba

legislation adds "source of income”. The federal Act

includes, a&s prohibited grounds of discrimination, ®a

conviction for which.a pardon has been granted”. Discrimin-

cetion on the ground of “:hysiceal handicap”® is found in the



]
fs
5%

i

Acts of Manitoba end Nova Bcotiz, vhilo New Drunwick, Prince
Eéward Island and Saskatchewan cdopt the term ®physical
ﬁiéability“, and Alberta the tera ®physical characteristics®.
In the federeal Act, as well as those of Cntorio and Quekoe,
protectién ic provided for *handicapped” persons, which

includes both "physical® and “"mental® handicap.

The Acts address themselves to equality of aceess
to places, activities, and cppeortunities. All Acts prohibit
discrimination in employment; in the rental of dwelling and
commercial accommedation; in accomncdations, services, and
facilities customarily epen to the public: and in the
publishing and/or displaying of discriminatory notices,
signs, symbols, emblems or other representations. Ian
addition, ltlew Brunswick, Nova OCgotia, British Columbia,
Manitoba, &nd Saskatchewan prohibit discrimination in the
selling of .real property. The Quebec Act appears to be the
most COMPrefensives

®12. No one-may, through discrimination,

refuse to make a jd£ldl€dl act concerning

goods or services ordinarily offered to

the public.

13. No one may in & juridical act

stipulate & clause involving discrimina-
tiocn.™



(5) Discrimination

All the Aets {(except Quebec’s) prohibit not oenly
specific acts of denial of access, but also the act of
"discriminzction™ os such, where these are based on one of the
prohibited grounds. However, none ol these statutes, czcept
the Quebec Charter, provides a definition of€ the term

"discrimination”™. The Oxford BEnglish Dictionary defines "to

discriminate against® as: "to make an cdverse distincticn

with regard teo; to distinguish unfavourably from othars"”.

The American Gefinition of the word "discrimin-

ation" (as provided by Webster'zs Now World Dictionary of the

american Language) includes 3. A showing of partiality or

prejudice in treatment, specific actions or policies directed

‘against the welfare of minority groups.” The term “discri-

mination"” as used in humen rights legislation in Canada is

intended to mean: on actiecn or policy shewing partiality or

prejudice in treatmeant directed ainst members of certal

specific groups. Furthermore, &lthough human rights
legislation may be concerned with the metive or intent of the
individual who has performed o specific, prohibited act, it
is the overt actien, not the thought, which is prohibited.
and if the effect of an action is discriminatory, that action
could be contrary to human rights legislation, even in the

bsence of discriminatory intent.

3



It is important, however, ¢o look closely at two
comments freguently made regarding antidiccriminaticn
legislation. First, it ic eclzimed tiat cuch legislation
attempts to change thoughts, views, or attitudes. Though
such changes may be desirable, and in Iact may be the very
object of human rights legislation, it is the overt act that
the legisletion prohibits. Second, it is sometimes argucd
ﬁhat every actiqn undertaken in faQour of one group therccby
indicates partiality or prejudice against another. Although
this may be true in gpecific instances, it poses no problem
in the overwhelming majority of cases, where the action can
be proved to be "directed against®™ & person or & group
*because of" membership in one of the groups specified in the

legislaticen.

Although it is clear that the “discrimination”
prohibited ﬁh the variocus human rights Acts in Canada is the
kind of actiocn that involves adverse or unfavourable
distinction, no specifié definition of the term is provided
except in s. 10 of the Quebec Charter of Human Rights and

reedoms:

"EZvery person has a right to full end
@gual recognition and exercise of his
human zights and frecdoms, without
distinction, exclusion or preference
based on race, colour, sex, civil status,
religion, political convictiens,
language, ethnic or national origin or
agocial condition.
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Discrimination exi- .3 where such a
distinction, exclusion or preference has
the effect of nullifying or impairing
such a right."

Discrimination then, in the Quebec Charter, is: a
distinction, exclusion, or preference, which is based on one
of & number of specified grounds; and which has the effect of
nullifying or impairing the right of every person to £full and
egual recognition and exercise of human rights and freedoms.
Obviously, the humzn rights &nd freedoms referred to are
those proclaimed in ss. 10 to i8 of the Quebec Charter -- the
accommodations, goods, services, facilities, émployment, and
so on -- to which & person must have right of access, or from

which he must have equality of opportunity to benefit.

This definition accords very closely with the one
provided in the International Convention on the Elimination
of Racial Discrimination, which has been ratified by Canada.
The reference is to *any distinction, exclusion, restriction
or preference ... which has the purpose cor effect of
nullifying or impairing the recognition, enjoyment or
exercise, on an equal footing, of human rights and funda-

nental freedoms".



i1 EQUALITY RIGHTS, MINORITY RIGHTS AND
THE CONSTITUTION ACT, 1882

(1) The Soguality Rights

There arc three eguality rights provisions in the

Cznadian Charter of Rights and Freedems -- gs. 15, 27 and 28.
These are the provisions that probably reczived the greatest
attention from lobbying groups, particularly women and

sociztions of handicepped persocns. In addition, if the
experience in Canzdéa since 1560, &nder the Canadian Bill of
Rights, and in the United States since 1334, under the
Fourteenth Amendment, are any guide, these are the provisions
that are likely to be raised most frequently in litigation
under the new Charter. This prediction, howaver, cannot be
tested until after 17 April 1585 because, by secticn 32(2) of
the Charter, section 15, the foundation provision, dces not
come into effect until three years @f;er +he Charter came
into force. Althougl there is no similar delay with respect
to gectioné 27 and 28, most . the.impact of thes2 sections
will be determined within the ccntext of the eguality rights
in section 15. Further, since sections 15 and 28 are
indivicdual rights provisions, while section 27 is a group
rights provision, sectéoa 27 will be dealt with separately

after a discussion ¢f the other two.

that o committes produces when attenpting to design a horse,

e ~, cxe o . . N o B vy g R k3 9 b kN = L s .. o
oho msrovicsion is undevstandadle o light of the zgsty ictad



- 17 =

effect given by the Supreme Court of Canada to the "equality
before the law" clause in section 1(b) of the Canadian Bill
of Rights. First, in response to Mr. Justice Ritchie's

22

judgment in the Lavell case, wherein he implied a

distinction between the "equa.ity before the law" clause, and
unequal treatment "under the law”, section 15(1) includes
protection for equality “under the law". Second, because
majorities on the Supreme Court of Canada have rejected any
adoption of the."egalitari&n conception” set forth in the

American Fourteenth Amenﬁment,23

the legislative draftsmen
added a counterpart to the American "equal pfotection"
clause. Third, because in a casez4 dealing with unemployment
insurance benefits, Mr. Justice Ritchie rejected a contention
that distinctions made with respect to pregnant women
constituted discrimination on the basis of sex, on the ground
that such distinctions "involved a definition of the
qualifications reguired for entitlement to benefits,” section
15(1) now 2lso includes a clause providing for "equal benefit

of the law.®”

Thus, it is clear that section 15(1) governs every
possible application ofuthe law to individuals, although it
should be expected that some distinctions will be permitted.
The section 1 reasonable-limitations provision applies. As a
result, some distinc@ions will fall while others will be

upheld. Along these lines, it might be useful to consider
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the way that the U.S5. Supreme Court has applied the egual
protection clause of the Fourteentlh Amendment. The Court
applies three levels of “scrutiny“.gs The highest, ﬁtzict
scrutiny, applies to race, coloer,and religion. Distinctions
made on these grounds ere considcred inherently suspect. As
a result, unless the government c¢an show "an overriding state
purpose, which could not be achieved in a less prejudicial
manner®, the distinction will fal ;26 Probably because the
-ﬁ.s. Supreme Court has had to consider statutes which were
intendazd to protect women from turn-ocf-century working
. % conditions, sex was not includsd as an inherently suspect
* basis of distinction; hence the U.85. Egual Rights Amendment
proposal. In Canada, given modern conditions and section 28
* of the Charter, sex must be considered to be inherently
suspect. Also, because for many years various Human Rights
Codes have included these as prohibited grounés of discri-
miration and because of secticn 27 of the Charter, national

and ethnic origin must also be included as such a proscribed

criterion.

At the opposite end of the scale from strict
scrutiny, the U.5. Supreme Court has applied minimal scrutiny
to distinctions made on such ground as indigence, residence,
ability to pay taxes, and similar economic and social

27

characteristiecs.

With respect ¢o such distinctions, a

valid legislative purpcse is presumed. Therefore, unless the

3



one challenging the law can show that it has no rational
relationship to & legitimate legislative purpose, the
distinction stands.zs In the case of section 15(1) cf tae
Charter, such a test could be suggested for distinctions

which are not listed in that provision.

In recent years the U.S. Supreme Court has evolved
what has come to be known as ‘ntermediate scrutiny for
distinctions ma&e on the basis of sex and legitimacy. Under
this test, the government must chow an important governmental

29 In

objective in order for a distinction ¢o be held valid.
Canada, under section 15(1), ace and mental or physical
disabilities are listed. 8Since bona fide gualifications and
requirements are more readily cvident with respect to these

grounds, they might be considered subject to an intermediate

scrutiny test rather than be considered inherently suspect.

Because of subsection {2) of section 15, there
appears to be no guestion in Canada but that affirmative
action programs do not contravene the eguality clauses in

subsection (1). g£ven though in the United States both the

31

Bakke30 and Weber cases were decided on th2 basis of the

Civil Rights Act of 1%64, rather than the egual protection

o

clause of the Fourteenth Anmendment and the Bakke cacse

(58

invalidated only strict gquotas, without affecting the

&)

nlethora of measures which conctitute affirmative action,
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there was enough suspicion in Canada that the courts wmight
£ind such programs t0 coatravene eqguality clauses that the

draftasmen Gecided ¢t be absoluiteliv coertain.
&

Finally, one could suggest that section 15 will not

be applied to private action, but raether will be restricted

2
@

to government action. It true that the egual protection
clause of the American Fourteenth Amendment has arguably had
limited application to private action; but this may be
explained by the fact that when this interpretatioa was
developed, i.e., after 1954 when racial segregation was held
to contravene the ecqual protection cl&usa,Ez there were no
antidiscrimination (civil richis) acts in fifteen ©f the
states and very little legislatien in this crea at the
federal level. Even 50, the U.5. Supreme Court extendaed
state action to only a few areas, guch as privately owned but

o 33 . . .
municipally managed parks,”” private restaurants in publicly

% A

SR 1 | . ..
owned facilities, and recstrictive covenants because

se of the
35

state {(court) action involved in their enforceoment. ther
the Civil Rights Bct of 1964 was passed, it applied not only
in the federel sphere bkut clso in all the states. Thus,

resort to the Fourteenth Amendment bacame less crucial.

In Canada's case, one might expect that section 15
will not apply to private acticn, for three reasons. First,

scotion 32(1) states that the Charter applies "to the



and to "the legislature

and government of each province ... in respect of a2ll matters

within the authority™ of the respective legislative body.

This wording was specifically changed from the version
proposed as late as 24 April, 1981, which used the words "and
to" in place of the words "in respect of". The intent to
restrict application of the Charter to legislative and
government action seems clear.36 Seccond, section 15 refers
-tq eguality under and before the law, and to ééual protection
and benefit of the law. The intent to refer only to
ineguality arising out of any application of the law appears
clear. Third, every jurisdiction in Canada has an anti-
discrimination (human rights) statute, and all of these apply
to the Crown, i.e., to executive action. Therefore,

section 15 will clearly apply when a discriminatory act is
cceamitted by legislative action, and the jurisdiction
concerned does not haeve &n overriding c¢lause in its Human
Rights Code, as do Alberta, Quebec, and Saskatchewan. With
respect to executive or governmental action, section 15 and
the varicus antidiscrimination statutes will overlap. With
respect to private discrimination, it would appear that the

Human Rights Codes will apply, although they cannot

contravene section 15.
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Section 27 purports to give constitutional rank to
the principle of *bilingualism withim & multicultural®
context declared by the government ©f Canada in 1971.
Because, by the ninsteenth century, it had become evident
that the French-speaking inhabitants of Canada could not be
assimilated and because later immigrants (Qho&e descendants
now number about twenty-cight percent of the population)
claimed equality of status with thé two ®founding"™ peoples
(i.e, those descended from Frcench and British immigrants),
whose 'founding” status was in any event later than that of
the native peoples, the official government policy became one
of protecting the e¢thnic pluralism of the country. It has
been described &5 o cultural mosaic, in coatrast to the
American melting pot. Even though Caneda's mosaic may be
rather vertical, to the advantage of thosce of British stock,
nevertheless section 27 of the new Charter now gives
constitutional status o what was merely preclaimed
government policy. Section 27 could play a role in
interpretation of section 15, to the extent that
ethnocultural groups can show disadvantage. TFurthermozre, it
could form the basis of claims for the benefits coming f{rom
government funding of culturally related programs, if these
benefits are not equal in a mannezr consistent with the
preservation and enhancement of the multicultural heritage of

Canadians.
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It might be added that 5. 27 was referred to by the

Ontario Court of Appeal in Reference ye The Education Act and

Minority Language Bducation Rights (June, 1984, unreportead)

to support its conclusicn that g. 23 of the Charter
contemplates participation of the language minority in the

management of minority language education facilities.

(2) Language Rights

Sections 16 to 20 of the Canadian Cha%ter provide
that English and French shall be the.“official languages" of
Canada and of New Brunswick. Until the Constitution Act of
1982, the only constitutione) language protection was
afforded by section 133 of the Constitution Act, 1867 and
section 23 of the Manitoba Act. Section 21 of the Charter
preserves this situation with xespect £o Manitoba and Quebec.
Section 133 of the Constitution Act of 1367 is extended to
apply to New Brunswick. Sections 16 to 20 not only extend
“he officiai languages requirement to that province, but they
are more extensive than section 133. They epply not only to
courts and legislative bodies, but to tht whole gamut of
government services, and section 20 requires that communi-
cation be permitted in the official language chosen by "any
member of the publiic”. Iin essence, these provisiens reflect

the protection afforded by the Official Languages Act3' at

2
the federal level.“a.



Section 22 requires little- claboration beyoné its
terms. It Coes not reguire that any other language be given
official status, but it certainly does not preclude it; and
it could give rise to a politicezl argument that official
status should be extended, 2.g., %20 the language of the

aboriginal peoples, at least in the northern territories.

The major change concerning language rights is to
be found in section &3, which sets forth the requirement that

"minority language educational cights®™ be grovided.

3

[e])

it will be noted that section 23 rights are

=

aa

restricted to citizens who have themselves received
instruction in English or French (subsecticn (1)) either in
the nrovince in which they still reside (para. (lj{a)) or in
any other part of Canada (para. {1){b})), or whose other
ch-ldren hgve received or are receiving such instruction
(subsection (2)), to have their children receive primary and
secondary schoel imstruction in that language. This right
which, by subsection {3) applies "where numbers warrant®,
~includes the right to public funding or "minority language
instruction® (para. (3)(a)) as well as "minority language

educational facilities® {(para. (3){bj).



It is impossible to forccast what kind of judiciel
supervision will be required o cnforec section 23. Undur
what circumstances will busing suffice? UWhen will public
authorities have to c¢onstruct geparate school buildings?
Will merely separate classyrooms guffice? What is the number
necessary to meet the test of "where numbers warrent®?
Certainly Canadian courts will have to consider the American
court experience with supervision oI busing for purposes of

desegregation.

Two points have been determined by our courts under

this section. One, by the Ontario Court of Appeal, I have

mentioned earlier. The other in the Quebec Language Charter
case, where the Supreme Court éf Canada held that the
provisiocn in Quebec's Languagez Charter, which would deny the
rights in section 23 to parents who received their English

languege education outside of Quebec, is iavelid. Unlike

Chief Justgée Deschénes, who held that the evidence before
him was not sufficient to indicate that this restriction was
a reasonable limit under section 1 of the Chorter for the
purpose of protecting the French language in Quebec, the
Supreme Court seemed to base its decision on the historical
fact that 5. 23 was enacted for the purpose of overcoming
such provisicens as that impugnoed in the Quebec Language

Charter.



- 26 =

(3) The Aboriginal Peoples

In Canada, as in the United States, Indians have a
gpecial status under federal jurisdiction. Unlike the United

39 to spring

States, however, where this jurisdiction seems
from several constitutional gources, including the treaty
power, the rather vague refercence in Article 1, section 8, of
the U.S. Constitution to regulating "Commerce ... with the
;ndian Tribes", the power to dispose of United States
‘terriﬁory and pfoperty, and even nationzl defense, the
Canadian provision, in secticn 91(24) of the Constitution Act
of 1867, is explieit in giving the federal Parliament
jurisdiction with Tespect to ”Indiéns, znd Land reserved for

the Indians®.

The Canedian provision has been interpreted to
apply more widely than the text would indicate: the Judicial
Committee oi the Privy Council hzld that it included
Eskimos.do"The Indian Act,él @nacted wursuant to section
91(24) of the Constitution Act ¢f 1867, does not refer to
Eskimos {(Inuit, &5 these people call themselves) and not even
to all Indians, because the Indian Act is mostly inapplicable
to Indians who leave the reserves,éz to Indian women who
marry non-Indians, and to their issue. The women are &ll
excluded from the Act's coverage upon such marriage.43
2lthough the distinction between Indian men who intermarzy

{ané £o not lose their status) and Indian women Who
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Concerning the first source, i.e., the reference to
the Royal P;oclamation of 1763, Canada'’s first imperial
constitution, its symbolic significance wazs described by
Hall J., in the leazding decision of the Supreme Court of
Canada on Indian title, the Culder case,es as follows:

This Proclamation was an Executive Order
having the force and effect of an Act of
Parliament and was described bgscwynne Je
in St. Catharines ¥Milling case at '
p. 652 as the “"Indian Bill of Rights":
see also Campbell v. Hall. Its f{orce as
a statute is analogous to the status of
Magna Carta which has always been
consideggd to be the law throughout the
Empire.

Professor Lysyk summarized the actual reguirements of the
Royal Proclamation as f£follows:

The Proclamaticn reserved certain lands
to the Indians and provided that Indian
lands could not be purchased or otherwise
alienated except by way of surraader to
the Crown, and then eonly accerding to
procedures prescribed in the Proclamation
for obtaining agreemen%aof the Indians
qccupying those lancs.

towever, as suggested earlier, Professor Lysyk indicated that

the significance to the Indian people of the Royal Proclama-

tion is much greater:

It has been suggested that in addition
the Proclamation extends, by inplication
if not expressly, toc a considerably
broader range of rights. Severa.
spokesmen for native organizations
developed this theme before the
Parliamentary Committee, drawing from the
Proclamation such principles as the
recognition of aboriginal peoples as
nations, the implied necessity of mutual
conseunc to alteration of their relation-
ship with the Crown, the protection of



aboriginal richts, and an implied right
to self geggrnment in arcas not cedead to
the Crown.

t7hatever be the exteont of these rights, they appear
to be supplemented with a provision cutside the Charter,
secticn 35, which by itself ccenstitutes Part II of the

Constitution Act of 1982. &As mentioned carlier, besides

br

defining "the aboriginal peoples of Canzda”, this provision
recognizes and gffirms "the existing aboriginal and treaty
rights" of these peopleés (subsection (1}). It would be
peyond the scope of this review to try to cutline what these

&
-2 1
D

aboriginal rightsso or treaty righ are, except to note
that even though they have never been very precisely defined
by the courts, they now have constitutional status and
therefore should override any incensistent federal or

.. 52
provincial laws.

for a more ample and precise definition of
aboriginal &nd trecaty rights, we must awsit subsequent
constitutional developments. The first constituticnal
conference at which agreements were to be sought is reguired
by section 37 of the Constitution Act of 1582 to be held
within one year after the coming into force of the act.
Subsection (2) of this section reguires that: (1) this
conference include in its agenda an item respecting
constitutional matters affecting aboriginal peoples and (2)

the Prime Minicter invite representatives of those people to
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participate in the discussioné on that item. The fiést guch
conference was held in Ottawa on 15 and 16 March 1983.
Predictably, it did not complete the task of refining the
definition of these rights, although certain technical
amendments to the aboriginal rights provisions ware agreed
upon. Section 25 was amended t0 substitute a new para-
graph [b] to make clear that what is protected are "any
rights or freedoms that now exist by way of land clazims
-égreements or may be 50 acquired”, while section 35 had a
similar clarification to provide that “treaty,rights' include
"rights that now exist by way of land claims agreements or
may be so acguired". In addition, amendments to sections 35
and 37 were agreed to, although they await the appropriate
amending process under section 38, to provide for further

conferences on these matters.
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