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INTRODUCTION

Let me beqin by citing one of the many comments that have
been offered on the subject of equality. “The demand for
Equality obsecszes all our political thought. UWle are not sure
what it is...but we are sure that whatever it is, we want it.“1
This remark illustrates what many of us already Know. Of all the
provisions of the Charter, those concerned with equality rights
are the most controversial and intrusive: controversial, because
we are just not sure what equality entails as a constitutional
ideal, and intrusive, because virtually every issue that can
arise under the Charter can be analyzed in terms of equality
rights..2 The plain fact is that we cannct Know the extent to
which there exist any outer limite to the reach of equality
rights in our law. As Archibold Cox has written, “lolnce loosed,
the idea of Equality is not easitly cabined“.d

The object of my remarks tonight is to raise some of the
central issues that confront us in the litigation of equality
rights under the Charter. What standard or standards of judicial
scrutiny will be imposed upon laws that classify on the basis of
one of the grounds enumerated in section 15(1>? How will the
courts treat alleqgations of inequality based ann laws that
classify on some ground other than those enumerated? What is the
meaning and function aof the concept of discrimination? Is
discrimination established whenever a law has a differential
impact on one group as compared with another, or must one also
establicsh some discriminatory intent? What Kind of evidence

should one introduce to impuan or defend a law under csection 15,

and how does one make maximum use of such evidence in argument?



Finally, what are the remedies that are available for breaches of
equality rights?

Before turning to these issues, a number of preliminary
remarks are in order. Firet, although I have put these issues in
the form of discrete questiones, they are clearly interrelated ac
I hope to illustrate. Second, in the brief time that we have
together this euening;:I can only hope to raise the issues with
you in a preliminary and tentative way. Our only comfort is the
fact that Jjurists and philosophers have, as yet, failed to
recolve these issues in the centuries, if not indeed the
millenia, during which they have grappied with them. Finally, we
must confront the fact that, at this early stage in the life of
the Charter, any predictions about how the courts wfll react to
the my¥riad of concrete cases put before them must remain a matter
of speculation. A= one of my former teachers has observed, "he
who lives by the crystal ball must be prepared to eat g]ass.“4
Trusting that we, as lawyrers, have strong stomachs, to our topic

we now turn.

STANDARDC(S)Y OF REVIEW AMD THE QUESTION QF JUSTIFICATION

To iltustrate some of the issues that I identified as
central to the litigation of equality rights under the Charter,
let us beqgin with a hypothetical case. Assume that the Worker’s
Compencsation scheme provides benefits to the dependent spouses
(including common—1law spouses) of workers Killed in the course of
employment, such compensation to cease if the dependent widow or

widower remarries. Assume further that the legislation provides
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that benefits may be terminated if the/widow or common-1law wife
openly lives with a man in the relation of man and witfe without
being married to him.5

Your client, who has been receiving compensation under this
statute, shackes up with her boyfriend. The Workmen‘s
Compensation Board finds out about this, and terminates your
client’s benefits. You bring an action claimina that this
violates section 15(15 of the Charter.

fic the person claiming that a law is unconstitutional, you
bear the initial burden of demonstrating the violation of the
Charter.6 You argue that this law violates section 15 by virtue
of its discrimination on the bacsics of sex. Only widows lose
their benetfits if they cohabit with_a man; widowers appear free
to shack up with impunity.

In the face of such arguments, it is likely that the onus
would shift to the government to justify the law.? (It qoces
without saying, of course, that, regardlecss of who bears the
burden of justification, the person bringing the challenge would
be well advised to address the question of justification in
written and oral arqument.> What would be the aist of such
arquments offered in Jjustification, and how would one respond to
them?

Government would arque that the purpose or object of the
"dependent spouse" provisions in the Act is to provide benefits
to those who, having demonstrated economic dependency on their
now deceased spouse, remain in an unmarried situation such that

the entitlement should be maintained. The rationale thus

combines some notion of pre-existing entitlement with some
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assumption about how long the need pefsists, and when that
assumption is no longer warranted. In terms of the distinction
drawn between widows and widowers, gouernm;nt is likely to arque
that, in the agreat majority of cases, wives are dependent
economically on their husbands and not vice-versa. Thus, in most
cases where a women takes up with a man in circumstances where
they are living as if they were married, the need for =a
continuation of benefits ceases. The government might weill
concede that not alil cases will fall into this category.
Nonetheless, it would have tao maintain that the great run of
cases will, and that such provisions are required for the scheme
to be administered etficiently. Given that both political and
economic considerations impose séme:upper limit on the amount of
money that a Worker’s Compensation scheme can tap, the government
would defend such tegislation in terms of allowing the scheme to
provide for those who really need the benefits.

Who wins in such a hypothetical case? It seems clear that
this will depend upon how ciosely the court scrutinizes these
reasons arqued in justification. If the court imposes a low
standard of review on such legislation, the impugned provisions
are likely to stand. The purpose of the legislation clearly is
legitimate, and the means chosen could not be said to be
irrational. To be sure, there is an imperfect fit between the
class defined as eliqgible and the class that might truly be in
need, but a perfect fit is rarely possible in leqislation and
would not be required under this relaxed standard of review. In

legislating on the basis of its assumption that women, living as



it they were married, tend to be economically dependent on their
male partners and not vice-versa, the legislature could not be
sxid to have acted irrationally.

At this Jjuncture, let us introduce the iscue of the use of
evidence in equality cases. Assume that you possess a
brief prepared by a well-respected sociologist. The brief
documents a radical change in the economic patterns within
families. @A majority of women are now in the paid work
force, and the assumption of a wife’'s economic dependence on her
hueband increasingly is inaccurate. A significant number of
houcseholde “depend" on two incomes.8 The brief demonstrates that
the assumption underlying the legislation constitutes an outdated
stereotype of the economic relations between the sexes.

NMotwi thetanding this brief, the legistation would likKely
withstand éttack if the court were to apply a relaxed standard of
review. So long as the legislature can show that it had a
reasonable beiief in the accuracy of its assumptions, the law is
likely to be uphe]d.9

As the standard of review gete tougher, the legislation
becomes more vulnerable. I+ the courts impose a stringent
standard of review, the misfit between the legislative
clascsification and the purpose of the Taw might not be tolerated,
especially in light of the underliying stereoctype that informs the
classitication. In light of the factual situation that could be
establicshed on the evidence, the classification would not be
“substantially related" to the government purpose, much less

"necessary", and the efficiency argument might not be deemed

sufficiently important to justify the use of an unjustified



stereotype.

Indeed it is thi

w

unjustified stereotyping that can be seen
to be the real discrimination in the Act. But it only emerges

if a stringent standard of review is imposed such that the
factual assumptions of the legislature need to be defended as
more than simply "not irrational®. You can lead empirical
evidence until you are blue in the face, but it will only assist
vou if the standard of review is sufficiently tough to forcc the
government to defend its factual assumptions on their substantive
merite. Thus we see the connection between the standard of
review and the question of extrinsic evidence.

How does one go about determining the appropriate standard
of review in a given case? Is one single standard to be applied
to a1l laws that classify on the basis of a ground enumerated in
cection 15, or will different standards appliy to, say, race,
gender and age based distinctions? The fact that certain grounds
are explicitly listed arques for the former approach, while
American jurisprudence suqgests the ]atter.10 Notwithstanding
that I have taken a variety of not altoaether consistent
positions on this issue in the past,11 I am now of the view that
it is possible to see one standard as appropriate for all cases
where laws classify on the basis of an enumerated ground. In
some areas, notably physical or mental disability in the context
of employment, there may well be a areater range of circumstances
when a legislative distinction could be upheld as sufficiently

related to the purpose of the scheme, than there will be in the

case of race or gender based distinctions. But this will be a
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function of the relevance of the distipction, not of a different
standard of reuiew.12

If one standard is appropriate, how stringent should that
standard be? It is plausible to argue that something akin to the
American concept of strict scrutiny is appropriate; the
leqgislative distinctions must be justified as necessary for the
achievement of a compelling governmental purpose. The difficulty
is, as vou well Know, that strict scrutiny virtually alwayrs
results in the lw being struck down. In my view, & stringent
standard is appropriate, but something a trifie more relaxed than
strict acrutiny.13

There are a variety of ways in which one can defend such a
stringent standard of review. First, section 13 lists certain
arounds explicitly. Moreover, the groups defined by the factors
listed in section 15 have suffered historically at the hands of
intolerant majorities, have been victimized by unjustified
stereotypinag, and have been inadequately represented in the
political process. These reasons may Jjustify an enhanced
Judicial concern for laws that classify on the basis of an
enumerated ground.14

This leade to the following issue. It is reasonable to
expect litigation alleqing discrimination on the basis of
political beliefs, marital status and sexual orientation. What
standard or standards of review will be applied when legislation
classifies on the basics of some around not enumerated in section
15?7

It is tempting to argue that a more relaxed standard ought

to be applied, if for no other reason than to give some



functional meaning to the fact that certain grounds were
explicitly listed.15 A number of arguments could be marshalled
against thiz wiew. First, it ic clear that the list in section
15 was a product, in part, of the fact that certain qroups were
well organized politically and were successful in their lobbyinag.
To see the enumerated agrounds as conforming to some pure
theoretical system is to ignore the political reality of the
process. Second, to the extent that a group can demonstrate that
they have been victims of intolerance and stereotyping, without
the political muscle to effect changes to legislation, why shouild

they enjoy any less protection than those aroups contemplated

explicitly in section 157 The answer is not self evident.

DISCRIMINMNATION: INTENTIONAL ARD INaGDVERTAMT

In the preceding example I suqggested that one halimark of
discrimination concists in the use of unjustified sterotypes
to allocate burdenz and benefits unequal{y. The question to
which we now turn is what else we might mean by “discrimination”

for the purposecs of section 13. Consider the following

hypothetical.

—

Ascsume that provincial legislation provided that the names
of all potential jurors should be drawn from the valuation rolls
of the municipalities within a given judicial district. Within
the judicial district is an Indian Reservation. The Reservation
is not considered a municipality and has no valuation roll
because the resident Indians do not pay taxes. As a result, no

Indian resident on the Reservation can serve on a jury. Your



client, a native resident of the Resernvation, has been charged
with an offence entitling him to trial by Jjury. He objects to
the constitution of the jury on arounds that no native people are
on that jury, arguing that this violates section 15.16 How would
one arque this case, and how would a court likely respond?

The threshold question will be whether the legislation need
to have been animated by a discriminatory purpose to be struck
down under section 15. This is the position that some courts
have taken with respect to issues arising under Human Rights
legislation, contrary to the dominant trend in the jurisprudence
of Human Rights tribunals, and as you Know, that issue will soon
be decided by the Supreme Court of Canada. Is there any way to
predict whether courts will require a discriminatory purpose
before finding a violation of section 137

As in so many of these issues, the language and history of the
section is of no real assistance.¥? In truth, the answer will
depend upon the vision that the court has of the purpose of the
Charter generally, and equality righte in particular. To the
extent that the Charter is seen primarily as a protection against
improper behaviour on the part of covernment, we will tend to see
courts requiring some showing of an improper purpose lyving behind
an otherwise neutral law. On the other hand, to the extent that
the Charter is seen as vesting rights in individuals and aroups -
rights not only to a certain measure of respect at the hands of
government, but rights to a certain Kind of result in a qiven
situation - then we might find courts focussing more on the

unequal operation of laws, disregarding the fact that no such

unequal operation was desired or intended. In a sense, this
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issue is related, if not logically than at least strlistically,
to the more general question of the scope pf the Charter and its
potential application to so-called private actiuit}*.18

Assuming, for the moment, that the courts require such an
element, how would one arque on the basis of the facts before us?
One approach would be to argue that the use of the valuation
rolle of a municipality was simply a device to Keep Reservation
natives out of the jury box. In other words, the legislative
criteria are to be viewed as a proxy for a distinction drawn on
racial arounds. But what does one need to establish such a case,
and how could government respond?

Once again we confront the interrelation between the issues
I identitied at the outset. Letwuaxassume that the argument in
jJustification offered by the government ran along the following
lines. “ie did not intend to exclude native people from jury
duty. We needed a retatively simple way to identify potential
jurors, and qiven that the valuation rolls provided a ready set
of data, we used such rolls in the interest of efficiency and
ease of administration.”

1f the courts impoce a relaxed s=tandard of review in such a
case, these arguments might well suffice. If government need
only show that the means were rationally reltated to a legitimate
objective, any hidden discriminatory purpose is unlikely to
emerqge. If a more stringent standard of review is imposed, the
government will l1ikely be unable to satisfy the test that the

means were sufficiently related to the objective to justify the

exlusion of an entire class of people. In other words,
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efficiency arguments would be met with the argument that the
government could have adopted other means to accomplish the same

end, such as providing for the use of valuation rolls as well as

lists of the membership of any Reservation within a Jjudicial
district. This fact might provide circumstantial evidence of a
discriminatory purpose underlying the choice of the valuation
roll. Alternatively, .if government satisfies the court that
they simply did not put their minds to the question of
Reservation representation on juries, one might be able to argue
that this neglect of the interests of a aqroup enumerated in
section 15 itself constitutes a violation of section 15.1?

All of this is premised on the assumption that courts will
require some discriminatory purpose before laws will be struck
down under section 13. What would the situation be if no such
discriminatory purpose was required?

&t first blush, it would seem as if the law would clearly be
struck down, but two factors might qive us pause. First, not
all native people may live on the Reservation, and not all
residents of that Reservation may be native people. Thus, the
law might function to Keep some non-natives off juries, while
allowing those non-resident natives to serve é; Jurors.zo
Second, if American jurisprudence is any quide, absent a
demonstration of discriminatory intent, the fact that a jury mar
contain no members of the accused’s racial agroup has been held to
be constituticonally irrelevant. There is no constitutional right
to have a jury contain any members of the accused’s race.21

Counsel representing the native accused in our hypothetical

case might arque some version of the following. First, the tact
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4,
that some residents of the Reservation may not be native people,

or that some native people may live off the Reserve, does not
change the fact that the great’Tajority of the residents of the
Reserve will be native people.éd Second, this is not a case where
one specific jury was challenged as containing no members of the
accused’s racial agroup. This is a cacse where virtually every
jury constituted under the legislation will be unrepresentative
in the same way. One may not have the right to be tried by a
jury of one’s race, or even by one containing some members of
one’s race. 0One does have a right to be tried by a jury who
might have contained some members of one‘s own racial group. Or
so the argument would qQo.

To summarize to this point, ‘I have raised the issue of which
standard or standards of review are likely to be applied in cases
arising under section 15, and I have suggested that the choice on
this question will influence not ﬁnly the results in the cases,
but the way in which they are both argued and influenced by the
evidence. Recspecting the question of discriminatory purpose, I
have suggested how such a purpose might be established
circumstantially, noting again that the possibility of doing so
will tend to be a function of the standard of';eview imposed. In
the event that a discriminatory purpose need not be established,
1 have suggested that success will likely be a function either of
the court creating a substantive right to the benefit denied (or
an immunity from the burden imposed), or of the court
interpreting section 15 as directing the government to actively

consider the interests of those groups contemplated in section 15



when leaislation is being drafted. This leads us to our final

topic for this evening, the question of remedies.

REMEDIES FOR VIOLATIONS OF EQUALITY RIGHTS

The question of remedies under the Charter is a vast one,
and in the time that we have toagether, we cannot even beqgin to
scratch the surface of the issues that are raised by the equality
rights provisions. Professor Sharpe will be addressing his
remarks to the question of injunctive relief under the Charter.
I wish to raise two fairly discrete questions that flow from the
two hypothetical examples we have been pursuing.

In the case of the Workmen’s Compensation scheme, let us
assume that the court finds the impugned provision inconsistent
with section 15 and not justified as a reascnable Timit on
equality rights. The remedy of a declaratory order aside, it
would appear as if there are at least three ways in which the
iegislation could be remedied so as to make it consistent with
the Charter.

One way would be for the potential termination of benefits
to be extended to widowers as it currently is applied to widows.
One may object that this is bad policy, but it would remove the
gender—based stereotyping that we identified ;; being the real
objection to the law. Your client would not be too happy with
this remedy, but it does “remedy" the unconstitutional nature of
the 1aw.

Alternatively, the legislation could be redrafted ~ either
by the court or by the legislature responding to a direction or

cue from the court - to provide that, where a widow or widower



cohabits with a person as if they were husband and wife, an
individualized assessment of who is the breadwinner in the
household would be undertaken, with the (currently) dependent
widower or widow losing their benefits. This may not be an
attractive remedy for the person who has brought the action,
depending on whether she currently is in a position of
dependency, but once again, this remedy would appear to correct
that aspect of the ]a@ deemed unconstitutional.

Finally, the remedy might be to say that, unless and until a
widow or widower remarries, benefits shall not be terminated ewven
if there is cohabitation. This, of course, would be the remedy
preferred by your client, but it is not at all clear that a court
will find it to be the appropriate remedy. It is not merely the
case that it would expand the benefits currently disbursed. This
is 1likely to be the result of many successful challenges under
section 15, although it would be prudent to appreciate that
courts may balk at the role of “pulling the public purse®. The
fact is that such a remedy, by encouraging people to live
together without formalizing their reltationship by marriage,
undermines the government policy of terminating benefits when a
new marriage has been entered into. -

The point of all of this is to underline the importance of
seeking a remedy that the court will feel comfortable in
granting. At least in the case of equality rights, such remedies
may not always be the preferred remedy of your client. Cutting
back on benefits may be as much a remedy for unconstitutional
legislation as would be the expansion of benefits. To avoid such

a possibility, one might be well advised to request a remedy that
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steers between extremes. In our hypotﬁetical case, such a remedy
would be that which required a case by case assessment of
economic dependency. One ricske getting no remedy whatsoever by
asking for more than a court will be willing to grant.

The second point I wish to raise is suggested by a
variation of our jury example. Assume that the legislation was
not drafted so as to use valuation rolls, but used some other
device deemed neutral. MNonetheless, the evidence disclosed a
pattern of non-representative juries, and on this basis the court
held that the operatfon of the legisliation offended section 13.
The appropriate remedy might well be to force government to
devicse a scheme whereby the unequal operation of this law would
be tempered, but what remedy EhDQfﬁlthe court grant to the
specific accused who brought the action?

By definition, the impugned legislation was not animated by
a discriminatory purpose. MNow that government is seised with a
constitutional obligation to redress the situation, we could
expect future applicants to have the chance at a remedy tailored
to their specific interests, whether that is requiring that a
differentiy-constituted jury be struck, or ordering a new trial
with such a jury where the efforts by government to redress the
situation were deemed insufficient under section 15. But unless
the court creates a substantive right to a racially-balanced
jury, thereby allowing them to order the accused to be tried by
such a jury, how should the court apprcach granting a remedy to
the specific accused who brought the initial action? The court

might well be unwilling to grant a remedy under circumstances



where the government itself had not acted unjustiy. It might be
tempted to issue a prospective ruling; "from this day on, or
aftter such and such a period has elapsed, one has the right to be
tried under a jury selection system of the following Kind, and if¥
the legislation does not conform to the constitutional
imperatives set out in this judament, all convictions will be
quashed”. Once again, the nature of the case may suagest that
the remedies deemed “Just and appropriate” might not actualily

help the person who brought the action!

CONCLHSION

Rather than summarizing the points I have offered here
tonight, ltet me conclude with a few observations about the issues
we have not canvassed. We have not considered the roles of
section 27 or 28 in our analy¥sis, the former already getting some
play in the Ontario Court of Appea],za and the latter the subject
of some debate in the ]iterature.24 MNor have we considered the
question of affirmative action under section 15(2), and the
various conceptual and evidentiary issues that it poses for those
invalved in litigatinn.25

1 suppose one need not apologize for beiﬂg unable to treat
all of these iscues in the brief time we have together. After
all, the Constitution itself provided governments with a three
year grace perijod to fiqure it all out; twenty minutes cannot do
Justice to a subject so complex and controversial. MNonetheless,

I hope that we will have other occasions to consider these

issues further.



