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I have been asked to address the topic of children testifying in
court and what effect, from a social worker's point of view, this has on
them. I am employed as a supervisor in a child welfare agency, Family
and Children's Services of Kings County, Nova Scotia, which has recently
been involved with a highly publicized case of child sexual abuse in
which thirteen adults, many members of the same family, were charged with a
number of sexual offences involving twelve children.

This particular situation, which was handled both in Criminal and
Family Court, saw eleven of the twelve children, ranging in age from six
to fifteen years at the time charges were laid, being involved with eight
judges, two juries and nine lawyers. This particular situation, as well
as our agency's experience with other children in both Family and Criminal
Court, has recently forced us to focus on the effect the court system has
on them.

I will attempt, in this paper, to address the traumra, if any, court
appearances have on children; child develooment issues which must be
understood in dealing with children in court room situations; the impact
of a child's sense of time on his testimony and decisions regarding his
fate; the credibility of the child witness; some specific aspects of child
sexual abuse and the ramifications of it regarding the child witness;
and, lastly, some suggestions and ideas which would improve the situation
for children who must give evidence in court.

Little emrirical data exists on whether or not court appearances are
actually harmful to children. "We do not know whether a court appearance is
harmful for some but beneficial for others, or which circumstances lead to
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trauma and wnich to catharsis.”1

Blair and Rita Justice, well known therapistsand authors who work with

sexually abused cnildren, cite a study completed by the American Humane



Association conductad of 250 families in which a child has been sexually abused,
as finding that almost half tnhe families reported having negative experiences
about the court process and said that the court sxperiencs was bad for their
child. The harm done to child wvictims of sexual abuse ty the court process
may include lengthy questiconing by many legal and social werk personnel,
who are often strangers to the child, regarding the highly sensitive topic
of sexual activity; the trauma of court appearances which can bhe lengthy
and require a child to repeatedly face traumatic memories; and the lack of
guarantee that children will not encounter untrained or insensitive personnel.
As well as these very justifiable concerns, should the offender be a {family
member, the child is likely to feel guilty over the accusations and rejection,
and sometimes hostility, from other family members. '"Many families come
away from the judicial experience feeling the child has been harmed, rather
than helped, by the process.”2
The main issue remains as to whether the c¢cnild as witness will suffer
more than the child as victim. Court appearances can pose psychological hazards
for the child but these are not insurmountable. The trauma can be greatly
reduced by those adults involved in the criminal justice process.
Little research has been done on the effect on children of witnessing
or experiencing a crime. Even lass is known about the child's response to
the legal process itself. It is acceptad by many who work with children,
however, that current laws which require repeated court appearances, corroboration
of child's testimony, c¢r face to face confrontation with the defendant, are
traumatizing for children and lead to their failure to perform optimally as
witnesses., Thnese types of legal requirements may inadvertently =sndanger the
child's mental health. Research is needed, however, to determine whether

cuarrent procedures actuelly increase trauma and to suggest practices to minimize
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in court proceedings experienced greater trauma than those who were not, but
the researchers admit that it was probably the more severe cases of abuse
that ended up in cour't."3 ‘Further systematic studies are certainly needed
to determine what leads to the trauma some children suffer, while some
children do not seem to experience greater harm from legal involvement,
and if there are some for whom the legal process actually seems beneficial.
Apparently for some children the experience of testifying in court can have
a therapeutic effect. 1In our experience with the specific children mentioned
previously, some of the children actually appeared to become stronger as the
cases progressed. One thirteen year old boy came to the police wanting to
give evidence of further abuse by his parents. The criminal justice process
seemed to enforce for some of these children that social institutions take
children seriously, that what adults had done to them was wrong, and a sense
that justice was being done. Children may also feel that they have some control
in the process.

Those experts who feel that the court process is unharmful, sometimes
even therapeutic, for the child victim or witness feel that progress is being
made with children who must appear in court room situations. "There was a time
whan a sexually abused child who complained to police had only one thing to
look forward to: another rape in the court room. But for many youngsters,
in many courts, that is no longer true. Children are being seen, heard and
believed in cases that were previously consigned to the closet."4

A concern remains for many, however, that children are being clearly
prejudiced by delay of resolution of legal matters. A major problem at
present is the extent to which parallel proceedings in mimily Court and Criminal
Court cause the child to sit in limbo pending the resolution of criminal charges.
According to the Specizl Committee on child pbuse of Metropolitan Torento,
some Family Court Judges will not make a disposition order until the Criminal
Tourt matter is resolved. However, the best interests of the child require a
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rapid resolution of the protection issues. "The delay is a terrible burden
on the child. He or she has to cope with the pressure of being 'key witness'
in a pending prosecution as well as the dislocation and uncsrtainty of any
interim placement."5
Our agency has experienced the reverse of this problem with the Family
Ccurt proceedings having been completed, the children coming into the permanent
care and custody of the agency, but having to testify in Criminal Court proceedings
well over a year later. This effects the agency's ability to make permanent,
long-range plans for their children via adoption placement so they are in
tempcrary, interim placements at the very time they need permanence and security.
Media identification in child sexual abuse and assaults may result in
further victimization of the child and his family. In our community the family
name of one of the accused became the brunt of many jokes. Tnis led to those
children bearing that surname being exposed to horrendous joking and cruelty
by their peers and adults.
Tne trauma children may suffer through the legal procsss is a complex
and delicate issue. As with any other, there are no clear cut answers and
2 black or white apprcach to seeking them will not be productive. Rather,
each particular child's vulnerability to the legal process will depend
upon the child's own strengths, stage of development, family or other support
sytems, as well as the intensity of the offence., "...with consideration for
the child's age and vulnerability, and with good prcefessional practice,
the necessary legal procedures may be carrisd out in a way that does
not further traumatize the child..."6
Legal intervention does not have to be destructive tc children. As adults

involved in the system, we can ensure that children are treated with consideration

and respect and that police and court procedures are modified to approrriatsly
address tue child as a witness zand participant. <Cre means of ensuring good
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development issues.

A general knowledge of what children are like at certain stages is
necessary for those involved with children in a court room situation. This
will enable them to choose appropriate methods of gaining information and
tc assess the child's responses. It must, however, be remembered that no
two children develop at the same rate and children of the same age may vary
greatly in social, intellectual, and physical maturity. However, children
normally progress to adulthood in fairly predictable stages, mastering skills
at cne level before moving on to the next.

The pre-school age child develops language as the primary mode of
communication between ages two and four. Obviously a child cannot be a witness
unless he has acquired verbal skills. In the case of a pre-verbal child,
another witness or corroborating evidence would be necessary to pursue
prosecution. A child aged four through six may be able to talk well, but
they do not understand concepts well, and therefore, their verbal skills may
imply a better comprehension than actually exists. The pre-school age child does
not understand metaphors, analogies, cr irony. Children of that age group can accept
connections between events but do not understand causality. A child of this
age can vividly recall isolated events but memory is usually spotty and
lacking in continuity and organization. Although a child at this age is
capable of lying to try to get out of a problem situation, it is unlikely
since they believe that adults have complete authority and would perceive
any lie. Children of this age can distinguish fact from fantasy. When a
child in this age group does lie, it is usually nis attempt to make something
look better or extricate himself from a problem situation. He is unable
to practice real deception. The abilities of the pre-school age child fall
short of the traditional requirements which the legal system has for witness
performance. A young child who has witnessed or experienced a violent
crime may not be ready or capable c¢f discussing the event immediately.

However, after a delay, tne child may describe the crime to a trusted
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adult. Lacx of understanding of this can lead to police ignoring the
young witness cr erode the credibility of the child witness' testimeny.

The school age child (age six to 11), although capable of practicing
deception with adults as part of establishing his own separateness, seldom
lies about -major lssues, particularly in relation to justice and equality.
Children in this age group are very sensitive to unfairness. Their thinking
is still largely concrete rather than abstract. School age children are
very sensitive to any differential application of justice. "They are
often rigid and harsh on each other and become legalistic nitpickers
with adul‘cs."7 School age children can be coerced into an accomplice
role and forced to tell an agreed upon lie or remain silent by the adult
offender.

The adolescent relates best to his peer group and may have a minimal outward
rapport with adults. He strives to establish nis own'identify separate from
his family. A young person of this age group is capable of deception and
manipulaticn. They are moving into adult thinking and can think abstractly,
understand metaphors, analogies, and irony. In short, this age group can
be mucn more similar to an adult witness.

Children in general have a diminished vocabulary and general knowledge
base than adults. Their comprehensionof any problem being discussed and the
words used vary greatly according to their developmental status. Thus, the
use of basic words, short sentences, and simple concepts are necessary when
interviewing children. It is also well to remember that children in 21l
developmental stages have varying degrees of dependence upon the adults
in their wecrld. Thus, they perceive themselves as having limited control
over situaticns. Tnis may lead to children trying to please adults and

trying to co and say what they parceive the adults expect The c¢child
o o v

wn

may also be nizghly susceptible to being led by the interviewsr and may
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attention span and need for activity.

Studies conducted by Johnson and Foley dispel the wide spread belief
that children have more difficulty than adults in discriminating what they
perceive from what they imagine. A4n adult's memory, however, can be more
easily facilitated through verbal prompts while a child is likely to need
more concrete clues to revive memory. Thus, "the typical police interview
consists of a verbal dialogue which places a young child at a distinct'
disadvantage. This procedure would benefit tremendously from the inclusion
of relevant dolls, props, photographs, items of clothing, etc.”8 "Yhile
children's tendency to recall less than adults is well documented, there is
surprisingly little evidence for other deficits in children's memor'y."9

Because it is becoming increasingly necessary that children are a part
of court proceedings, it is mandatory that responsible legal professionals
understand child development and know when and how tc listen to children.

Some understanding of the children's sense of time is also necessary
for those dealing with children within the court system. This is true both
as it applies to a child's testimony as well as to placement decisions
concerning children. Young children especially have difficulty relating to
the passage of time. As well as their sense of time being quite different
from that of adults, children tend to have difficulty knowing dates, specific
times, or-'in remembering exactly the timing of past occurrences. It 1s
important in hearing children's testimony to remember that children do not
relate to time the way adults do by referring to dates, nours, etc. Rather,
children relate to birthdays, holidays, seasons, day and night, special
events, or even the time certain shows are on television. Children respond
most accurately when asked such things as when the alleged incident occurred,
who else was present, who else may have been nearby. Very specific questions,
such as if it was a school day c¢r holiday, or what the weather was like, etc.,
can lead toward the time of an alleged incident.

Bonding issues and the length of time it takes children
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significant otuners when separated f{rom them should be paramount in the minds
of those making decisions regarding a child's status. This holds true whether
a cnild is to be made a child in the care of a child welfare agency,
placed for adoption, or placed in the custody of one cr another parsnt.
It is startling, but factual, that: A child under 2 years of age loses the
memory of his primary caregiver after 1 week; a child 2 - 5 years of age,
after two months; a child 5 - 10 years of age, after 6 months; a child
11 - 13 years of age, after 1 year; and after 13 years, a child's memory
retention is that of an adult. Thus, the frequency of parental contact,
if 2 child may be returned nome, must be measured with the above in mind
as must as speedy as possible a resolution in child welfare proceedings.

The child's sense-of-time guideline would require decision makers
to act with 'all deliberate speed' to maximize each child's opportunity
either to restore stability to an existing relationship or to facilitate
the establishment of new relationships to "replace'" old ones. Procedural
and substantive decisions should never exceed the time that the child to be
placed can endure loss and uncertainty.

"The courts, social agencies, and all the adults concerned with child
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irreparable psychological injury, placement decisions regarding children must

placement must greatly reduce the time tney take for decisions.” To avoid

be treated as emergsnciss. Such things as: courtswith overcrowded dockets,
extended and often postponed nearings, and decision makers who are inclined
to procrastinate before rendering decisions, are extremely detrimental to
the well being of children.

OQur agency has sxperienced a glaring example of the atove with the case
of a six month old child, who, after suffering nead injuries, was apprehended

from nis mother who had had two previous children die in unexplained circumstances
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The child was found to be z child in need of protection after one year of
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Family Court Hearings; this decision was appsaled tc County -Court which
uzneld the deciszion ten months later; this i1s presently under appeal.
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Therefore, this young child has now spent two years in foster care
without permanent plans being able to be made for him!

To combat the above, decisions regarding a child's placement
must be treated by agencies and courts as a matter of urgency
which gives consideration to a child's sense of time; these
cases must be dealt with rapidly and final decisions reached
as soon as possible.

Finally, regarding time and children in the court room
situation, legal professionals must realize that children,
unlike adults, who have learned to anticipate the future and
manage delay, have a sense of time based on the urgency of their
instinctual and emotional needs. A child will gradually develop
the capacity to delay gratification and anticipate and plan for
the future. An example of the implications of this occurred with
a nine vear old child in the care of our agency who was testifying
at a Criminal Court hearing regarding sexual abuse. This child
had been waiting to testify since 9 a.m. and finally appeared
before the judge at 1 p.m. Social work and police personnel
had requested a break for lunch before hearing the child's
testimony. This was not done and the child, being hungry and
having looked forward to a lunch at MacDonald's, rushed through
his testimony, making errors, in his efforts to hurry up the
procedure and have his immediate needs, ie. foocd, met!

The younger the child, the more incapable he is of tolerating
delay and waiting. "A child will experience a given time period
not according to its actual duration, measured objectively by
calendar and clock, but according to nis purely subjective
feelings of impatience and f‘r‘ustr‘ation."11 During adolescence,
an individual's sense of time closely approaches that of most
adults.
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In such crimes as sexual assault, the child victim is often the only
witness. Therefore, a key issue regarding children in court is whether the
child is judged to be competent to testify, and whether that testimony is
credible. The credibility of children's statements has been a source of
controversy for centuries. As discussed previously, age differences in
perceptual, memory and verbal capabilities must be taken into consideration
in assessing witness' competency. However, with proper preparation,
literature and experience suggest that even very young children can give
valuable testimeny. "In most jurisdictions, young children must te gualified
as witnesses by the judge before they are permitted to testify before the
jury. To qualify a child as a witness, the attorney must demonstrate to
the judge's satisfaction that the child (A) can receive and relate
information accurately, (B) can understand the difference between telling
the truth and telling a lie and (C) can appreciate the necessity of telling
the truth in cour't."12 It is possible to establish these criteria quite
ezsily provided the questions are asked in a way that the child can under-
stand and provided the child has been prepared for such questioning.

Clear questions such as: "If I said 'You are talking to me outdoors

now', would that be a lie cor the trutn?" This type of questioning, rather
than asking a child a dsfinition of a lie or the truth (abstract concepts),

is much more useful in determining the child's understanding of the necessity

to tell the truth. Obviously, infants and pre-verbal children will simply
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not be able to meet the legal criteria for witnesses.
Regarding sexual abuse particularly, our prejudices concerning the

credibility of children as witnesses come to the fore. Judith Herman,

a Harvard Medical School Psychiatrist, has besn quoted as saying: "We
have a very long intellsctual traditiorn that discredits the testimeny of
women and children when they complain of sexual aszzault. ...mcre ccmmonly,
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determining whether a child is telling the truth in cases of sexual assault 1s
to listen for details the child would not know ir he or she had not witnessed
sexual conduct.

The Canadian Criminal Code specifies that the unsworn evidence of a child
must be corroborated. By virtue of Common Law, the sworn testimcny of children
under 14 must be corroborated. A change in the Criminal Code has been in
effect since January, 1983 with regard to specific sexual offences only
allowing children to be sworn without the necessity for corroboration or jury
instruction. However, the courts nave generally been reluctant to give
full weight to children's evidence even if sworn. No person can be convicted
on the unsworn evidence of a child interpreted to be a child under 14 years of
age.

Proposed revisions to the Canada Evidence Act recommend that children be
allowed to testify as sworn witnesses on the simple basis of understanding
what it means to tell the truth, and courts will be free to convict without
the necessity of corroborative evidence. These changes call for doing away
with the need for corroboration allowing a child under the age of 14 to
testify, provided the judge is satisfied that the child understands the
obligation to tell the truth. Some critics fear that the accused may be at
a disadvantage by getting rid of the corroboration requirement and allowing
children to speak. However, in practice, it is expected that judges will be
very careful if there is any doubt at all about the credibility of the child.
Judges must address the essential issue of whether children understand the
moral obligation of telling the truth.

Therefore, in Canada, without amendments to the Canada Evidence Act, the
judge has complete discretion over whether a child under 14 is allowed to
testify. The judge must be convinced that a child understands the moral
obligation of telling the truth., If there are some doubts about the child's
competency, the child may still appear in the court room as. an unsworn
witness, as long as other witnesses or evidence corroborates the testimony.
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With crimes of sexual assault in particularly, if there are other witnesses,
they are often ctiliren, and corroborative evidence is usually scarce or
non existent. Therefore, the younger and more vulnerable the child at the
time of the assault, the less likelihood of obtaining a conviction of the
offender. "Words relating to competency and corroboration are directed
toward the protection of the accused and the prevention of an improper
conviction in the criminal justice system. Canadian proposals for reform
have not yet addressed the issue of the desirability of protecting the child
victim."14

Thus, factors to consider when judging a cnild's competency to offer
testimony include: the child's degree of maturity, the child's comprehension
of the proceedings, the child's ability to distinguish facts from falsehcods,
and the child's ability to recall and articulate facts and events. If the
proceedings involve some traumatic experience for the child, such as sexual
abuse or severe physical abuse, it should also be remembered that discussion
of these offences may cause extreme embarrassment for the child as well as
fear of coming face to face with the accused, often the parent. Children,
no matter how saverely abused, often feel guilt and a desire t¢ appease
thelr parent or caretaker. It must also be remembered that the child is
fearful of what his testimony might mean in terms ¢f his own future placement.
The children with whom we were involved were fearful that the resolutions
of Criminal Court would effect their foster home placements. Thus, they
confused ramily and Criminal Ccurt decisions and their implications.

What are the contra indications to a2 child's testifying? Zxperts
seem to agree that the child victim should testify only when that testimony

will substantially increase the chance of a conviction and will not do serious-
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for example, adjustment or behaviour problems, could be used to try to

impeach him or her in the court room. If it seems likely that a jury would

be so influenced by these background facts there is little hope for a
conviction, there seems no point to having the child testify. However, in
deciding not to use the testimony of a child witness, the probability of
winning should not be the only criteria. If this is the case, the opportunity
to change the climate of the legal system and to change our prejudices

about the credibility of the testimony of c¢hildren, will be lost.

A recent case heard before the Family Court of the Province of Alberta
made its finding of a further order of temporary wardship of two girls
alleging that they had been sexually abused by their father. Evidence
consisted of the written, unsworn statements made by the girls and, although
these statements were not directly corroborated, they were corroborated by
circumstantial evidence, which included: the expert opinion of a clinical
psychologist; self corroboration by the girls themselves through statements
that were consistent, detailed, and which demonstratsed a sexual knowledge
beyond their years; the father's refusal to take a polygraph test, testify
or otherwise cooperate with workers and counsellors; and the non-expert
opinion of a counsellor of sexually abused children. The evidence was
taken as a whole and it was decided that in the girls' best interests that
they be made temporary war‘ds.15

Although children's credibility in courts of law is effected by a
variety of factors such as developmental issues, maturity, the child's
sense of time, etc., three legzl procedures have been particularly controversial
in regard to their effects on children's perceived credibility: competency
examination, requirements for corroboration for children's statements,
and jury instructions that warn jurors of children's presumed inebilities
and describe children as being suggestible. The iegal trend seems to be to
cmit these last two requirements. However, old prejudices die hard and adults

are extremsly reluctant to believe a child cover an adult. Children often



recognize this and possess an innerent reluctance to challenge adult
authority and f=ar retaliztion should they contravene this. Moreover, the
crime of sexual abuse by its very nature contains major burden-of-proof
problems. Prosecutors remain reluctant to try a case that ninges mainly on
the uncorroborated testimony of a child victim. For successiul prosecution,
the child's competence must first be established and, "the child's statements,
elicited under constraints defined by the formal structure of the law, must
be believed."16 Should a jury be involved, each juror brings his or her
cwn blases regarding children's abilities and motivations to a trial.
Negative biases may be reinforced by a child, who, under the stress of
testifying, uses a barely audible voice, fidgets, and is, in general,

less assertive than an adult witness. The judge's instructions to the jury
may also effect the child's perceived credibility.

In summary, children as witnesses or victims, often report more limited
information than do adults, but what they report can be just as accurate.
Caildren are atle to differentiate fantasy from reality. "...children
can serve as reliable and credible witnesses if they are adequately prepared
for the experience and if judges and attorneys are sensitive to their special
needs." This sensitivity is definitely increasing, although concerns
still abound regarding children and the legal process. '"When a child is z key
witness to an svent, ne or she is often in a position similar to a rzage
victim. The child's credibility is questioned and zttacked. Thus, a child
whe may already have teen ftraumatized by witnessing or exveriencing crime
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may be further traumatized by the actions ¢f the members of the legal system”
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Because of the widesprzad problem of sexuzal artuse, which effects the

ives of countless children, some asgects of the child victim/witness
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and relate particularly to incest victims:
"1) Tne presence of multiple incidents occurring over time;

2) Progression of sexual activity from less intimate to
more intimate types of interaction;

3) Elements of secrecy;
4) Elements of pressure or coercion;

5) The child should be able to give explicit details of
the sexual behavior‘."19

Dr. Sgroi believes that law enforcement and the criminal justice system
have a significant impact on child sexual abuse cases. If prosecution is
unlikely to occur, most offendefs fail to follow through with treatment
plans. Tney often undermine the credibility of the child victim and
pressure the child to recant his statement. She sees the main hope of
helping non-violent offenders as being the interventionof the criminal
Jjustice system.

"When criminal court judges have the option of sentencing offenders
who are convicted of some type of non-violent child sexual abuse (or who
plead guilty to charges) to participate in a treatment program as a éﬁndition
of a suspended sentence or as part of a work release program, the authority
of the criminal justice system can be used humanely rather than punitively."Zo

The onus is, however, on judges to find out just what effective
treatment is available in their communities remembering that the offender
must acknowledge full responsibility for the abuse if any treatment is to
be successful.

Dr. Sgroi cautions on laws which are restrictive with respect to the
admission of evidence. '"Determining the validity of an allegation of child
sexual abuse 1is first and foremost a matter of belief. You either belleve
the child's story or you do not. If you require that there be corroboration
of the child's story by physical evidence, witnesses, or a confession by
the perpetrator, you will turn many casss into 'noncases'..:"21
Sexual abuse ccunsellors Berliner and Barbieri, whc have had direct
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experience with hundreds of cases of child sexual assault, say there is

little or no evidence indicating that children's reports are unreliable,

and no evidence at all to support the fear that children make false accusations
or misunderstand innocent adult benavior. "Our clinical experience indicates
that many cnlidren who report being assaulted actually underreport the
amount and type of abuse; exzggeration is rare."22

Unfortunately, ..."children cannot expect that society and its institutions
will respond supportively to their disclosure of sexual abuse. Adult
reactions to uncovered acts of sexual zbuse of childrén are often disbelief,
blaming the victim, or minimizing the seriousness of the problem."23
Zven when adults are found guilty of sexual assault against children, prison
sentences are lighter than similar crimes against adults. "Persons
convicted of crimes against children go to jail less often and for shorter

terms than other criminals... a recent U.S. Justice Department Study found.

"

24
"Using data from four states covering 1980 and 1981, the study found that 3
percent of persons arrested for child related felcnies are sentenced to more

than one year in prison. 3y contrast, 12 percent of persons arrested for

similar crimes against victims of all ages received that minimum sentence."95

— {

Tne odds still favor the childmolester or abuser. Mcst cases go unreported,
most complaints never lead to charges, and most charges are reduced in plea
bargains.

Despite some concerus about the involvement of the criminal justice
system in child sexual assault, and particularly incest cases, most experts
agree that the meshing of the legal system with the therapeutic thrust is
essential. A sexual offender will rarely seek help voluntarily and is likely
to resist treatment even if he has been found out. The law enforcement, ccurt_
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tem, and probation services are essential external pressures wnicn

motivate the offender to ssek change and treatment. The combined legal and



chance of securing treatment for the offender.

The Report of the Committee on Sexual Offences Against Children and
Youth, i.e. the Badgeley Report, was made public last August. One task
of the committee was to examine and make recommendations on the adequacy
of laws to protect children from sexual offences. The report represents
the most complete research on child sexual abuse undertaken by any country.
The Badgeley committee, after a comprehensive and careful empirical study,
found that sexual abuse of children is not new and is extremely widespread.
A good number of the 52 recommendations to deal with sexually abused
children involve the creation of new offences and greater use of the
criminal justice process. The report calls for a fundamental change in the
law to permit children to speak directly for themselves at legal proceedings
stating that the assumptions that children are unworthy as witnesses and
unable to correctly recall events are largely unfounded.

Several recommendations of the report advise widening and defining
more clearly and specifically what ccnstitutes sexual abuse against
children. These recommendations are proposed c¢n the basis that current
legal provisions do not encompass the full range of sexual abuse perpetrated
on children. The Report also recommends, on the basis of its findings,
changing rules of evidence regarding children's testimonv. It recommends
that children's evidence be admissible and that there be no statutory
requirement for corroboration of an "unsworn" child's evidence. "Lastly,
the committee recommends that previous statements made by a child regzrding
thelr sexual abuse be admissible to prove the act occurred, whether or

not the child testifies at the proceedings.’ The implementation of these

1
26
recommendations would increase the opportunity for children to give evidence
in court and allow others, such as child protection workers and thesrapists,
to testify regarding the chilid's statements.

The Badgely report contends that thne Court experience is not narmful

for many children. However, this assumption is not substantiated. Thus,



the report focuses largely on the barriers to meeting legal resquirements

and recommends legislation that is more child-centered. Joyce Miller,

a lawyer with the Law Reférm Commission of Canada, cautions: "When

reforming our laws it is important that we make sure that the State's

rights do not outweigh the child victim's rights to bte treated in a fair

and just manner - the needs of the child should always be held par'amount."27
From our agency's experience, and a review of the literature, there

are ways, keeping in mind the rights of the defendant, to assist and help

the child who must appear in the ccurt room. These include:

I Adequate Preparation - There can be no gquestion that it lessen

the trauma suffered by children testifying in criminal court if they are
adequately prepared. Tnis includes the child witness meeting the crown
prosecutor beforehand and spending as much time as pessible with him or
her. The child should also have an opportunity to visit the court room
when it is empty, to become acquainted with where he and other persons will
be placed, and cerhaps even have a chance to sit in the judge's chair.
Role playing, explaining the parts that the c¢crown prosecutor, defence
lawyers, and judge will play, are often very nelpful for children.
Despite the best of intentions on all sides, in many of the cases with
which we have been involved, there has not been sufficient time for the
crown prosecutor to fully explain to the children why the defence lawyers
Will act as they de, the types of questions to expect, etc. It is also
essential that the crown prosecutor knows the children's words for body
parts and acts. The crown should understand the terminclogy tne child is
comfortable with and, as well, the child can be prepared witn terminclogy
that is suitable for court.

The attcrney wno presents the child as a witness should make 2ll sossible

cl

efforts to give the child smoticnal suppeort and accurats information abocu

rne ¢hilld gust also be instructed not to answer tne cuestions that he or

—
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she does not understand, but instead to ask for clarification before
answering. In short, the child should be instructed to tell the truth.

Crown prosecutors should be aware, and should make children aware, of
the implications of the use of certain words. For example, note the
implication of the use of the word "practice'" in the following script:

Q. Do you remember when John (a social worker), said, "Now it's time to
practice for court...?"

A. Yes

Q. And you practiced saying, "I'm telling the truth with John, didn't you?"

A. Yes

Q. And you practiced with John saying that your Mom and Dad touched you
in the private parts, didn't you?

A. TYes

Q. And during practice, if you gave the wrong answer, John would correct
you wouldn't he?

Children we were involved witn were repeatedly asked by defense
lawyers, in many ways, if someone told them what to say.

Thus, preparing a child with his statement, can be taken out of context
to imply that the person doing the preparation has put words in the child's
mouth.

In summary, when 1t becomes clear that a trial is likely and that a
child's testimony will be needed, the attorney involved should try to
arrange the opportunity for the child to become familiar with the physical
and procedural arrangements which will be involved in the court rcom.
Unfortunately, crown prosecutors, police personnel, and social work personnel,
are, because of heavy workloads, not always able to spend the time necessary

in preparing child witnesses.

iT Consideration Given When Interviewing a Child Victim or Witness -
The manner, as well as the place, in which z child is interviewed is extremely

important in determining how traumatized a child may be by the legzl process.



First and foremost, the number of times the young victim must repeat details
of the assault should be minimized as much as possigle., Thus, joint
interviews should te neld from the onset with police and sccial work
personnel. Hopefully, this initial interviewing will be done in a neutral
setting, and in a room which will make the child feel as comfortable as
possible. Assigning the same people to handle a case all the way through
proceadings can also help the child to feel the comfort of being witnh familiar
adults. It is essential that, should it be at all possible, professionally
trained personnel handle all interviews. "A child has a limited capacity
to respond to repeated questioning, so in order to most effectively
elicit and maintain her cooperation, these various ageacies mignt develop
a coordinated approach. Joint interviewing could be established or
preferably one perscn could be designated to take the victim's statements.
The initial interview could be videotaped to afford the prosecuting attorney
an opportunity to review her capability as a witness. One comprehensive
statement should be adequate to file charges."28
During interviewing, except if the parent is the offender, a younger
child will need a parent or familiar person present to feel secure enough
to talk, whereas an older cnhnild may be too embarrassed to talk freely if a
parent is present. The interviewer should be relaxed and casual, and
preferably not in uniform. The function of the interview, as well as the
agency he is representing, should be fully explained to the child so that
he can cocperate with the proceedings. The languase used by the infter-
viewer should relate to the child's level cf comprehension. The attention
span of the child must zlso be kept in mind.
The first interview with a child, especially a child who is the
victim of sexual abuse, saculd be comprenhensive and aimed towards gatnering

all tne informaticon regquirsed as the child is meore likely to talk soentan-~
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gously at ch2 time of the crisis than later. 3Sincs speaking of the detzils
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of sexual atuse will cause anxisty, tne necsssity of numerous intarviews



should be avoided. Finally, children's interviewing rooms, and even in
some cases child designed courtrooms, have helped the child witness.

Children's courtrooms would be equipped with one way mirrors behind
wnich the defendant, his counsel, and the prosecution could observe the
proceedings and participate in the questioning via a skilled interviewer.
The interview would be taped and presented during the actual trial.

III Consideration and Sensitivity Shown to the Child Witness or Victim -

Honesty and sensitivity with child witnesses and/or victims is essential.
Children, no matter how young, should be aware, as far as they can understand,
of what 1s happening within the court process and what their role is. It
is also the responsibility of judges and legal professionals to become
familiar with child develcpment theory as it relates to children's
credibility as witnesses as well as learning the specific physical and
behavioural or psychological signs of neglect and abuse. From our experience
with children testifying in Criminal Court, they often did not eat before
the court hearing nor sleep well the night before. Children were also kept
waiting for several hours vefore they testified and, when a lunch break
was requested before their testimony, it was denied. Children, unlike
adults, cannot always delay gratification and their needs have to be kept
in mind. Such things as allowing & private room for children to wait before
testimony, etc. go a long way toward helping the child to adequately cope
with the ordeal of appearing in the court room. A child's age must also be
kKept in mind when assessing the implications of them giving testimony.
Certainly from our experience, tne older the child, often the more
difficulty they have, especially in sexual zbuse cases, to give testimony.
For teenagers, they often feel some responsibility for the abuse although
this is not rightly theirs.

Such things as having to confront accused parents, sometimes for tne

first time in many months, are certainly traumatic for children.

=)

Thoughtrfulness and consideration for children's feelings should be remembered
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by all adults in the court room. One example of an upsetting incident
which happerned with one of our children was the showing of a video of the
family home in the court room wita the child present. The chilcd had

nct been home for several menths and, seeing his pet dog in the video,
was extremely upsetting for nim. Simple things like this c¢an be avoided
if adults remain sensitive to children's needs.

As mentioned above, children, if possible, should not be kept waiting
long periods of time because of heavy court dockets. 1In California,
Wwhenever a minor is a witness or victim, in a criminal action, nis case
is given calendar precedence over all others. Walting increases children's
anxiety level and may well reduce the impact of their testimony. During
one criminal court hearing with which we were involved, there was supposedly
only one case scheduled for that day. However, several others were heard
before this while the anxious children waited from 9:30 a.m. to 3:30 p.m. to
testify. Their parents, whcm they had not seen for several months and who
were accused of sexually abusing them, were trying to look in and gain

access to the building where the children were held. The R.C.M.P. in that

ct

particular case nad requested that the cnhnildren not testiify until the
next day, but tne judge did not follow thls recermmendation.

As discussed previcusly in the paper, delays in decisions within the
court systsm have a tremendous impact on children's present well-being
as well as tneir ability to get on with other aspects of their lives.
Seme of thne children in cur care in the highly publicized sexual zbuse
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ified over a period of well over one year. Tnese challdre
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regressed, boti in their behavior at home and at school, as well as
displayed zngry and acting out behavior. Clinical findings support that

with the passage of time, children become less willing to re-z=xplors



sensitivity by prosecutors and judges. Child witnesses should also be
informed of judicial outcomes; tnis notification is often overlooked.

v Greater Sensitivity Shown by Defence Lawvers - It has been

recognized that cross examination is especially difficult for child witnesses.
"The defence attorney's job is to impeach the child's testimony. Usual

Cross examination tactics, such as bringing up other situations that tend

to cast doubt on the witnesses' veracity or competence or using an intim-~
idating manner in the questioning, are less acceptable in the case of child

witnesses and should not go unchallenged." Sometimes judges will intervene

29
to shield child witnesses from such practices. Judges are charged with
regulating the scope, extent and form of cross examination. When the judge
does not intervene, the prosecuting attorney must do so. Despite the

above quoted caution on the treatment and consideration children should
receive, even from the defence lawyer, our experience with children
testifying in criminal court on sexual abuse cases often showed that
sensitivity was lacking. The children experienced lawyers laughing at them
and ridiculing them while they testified as well as openly accusing the
children of lying in the court room situation. Children were also pressured
to answer questions which they didn't understand and so sometimes gave the
wrong answers. Judges should be aware of this and encourage children to
take their time and have questions rephrased if they do not understand.

When a jury is present, the defence attorney risks alienation should he

come down too hard on child witnesses or victims. However, more subtle
tactics such as lengthy cross examinations pointing out the child's
inconsistencies or lapses in memory are effective in undermining the testimony
of the child as are the use of complex grammatical forms, such as double
negatives. Tactics such as questioning children in such a way that implies
practice or rehearsal of their testimony, with an adult who has gone over
their statement with them, also may leave doubt in the judge or jury's mind

.

as to whether the children are telling the truth.

Wn

incs we nave seen ample
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evidence in the literature that children do not lie about such issues as
sexual abuse, judges snould keep in mind, and remind juries, that of course
the statement has teen gone over with the child btut this does not mean that
the child has been told what to say.

Children can most eloquently speak for themselves in terms of unfair
treatment in the court room. We recently had a 10-year-old boy, who was
a victim of sexual assault as well as a witness to sexual abuse of another
child, testifying in criminal court. Although the particular trial was only
of one of the two accused parents, defence counsels for both parents were
present, and they, along witr the accused, consulted constantly during the
child's testimony, ridiculed him, and made his giving evidence very un-
confortable for him. When the child came out of the court room he expressed
to the social worker: "Three big people against one little kid, that's just
not fair!"

v The Presence of Supportive Adults Within the Court Room - Children

in court room situations need more advocates, as well as having adults whc are
meaningful in their lives present for support. "...the problem might be
solved by having the child sit on the lap of a familiar adult while testifving.
Such a procedure may seenm foreign to judges and attorneys, but there is no rule
in any jurisdiction that forbids it, provided the child's testimony is not
prompted."go
Consideration should be given to the presence of parents, a social
worksr if indicated, or a foster parent, ir indicated, being pressnt for the

child when he/sne testifiles. This was nct permitted in our agency's experience.

fortunately, in most cases, the policemen involved in the case nad established

D)

n excremely supportive relationship with the children and could act in

ne role of a supportive adultc in the court room. However, in at least one

(el

situation, the defence lzwyer nad the goliceman removed beczuse he clzimed
nhe was lcocking at tne child and giving supocrt. Certainly &s far as suppcriive
adults in the court rcom goes, scme part in the decisicn sheould be ziven to the



child as to whom, if anyone, he would like to have present. Some therapists
recommend that the courts appoint experts on mental health to bolster child
witnesses emotionally throughout both the investigative and the court
phase of legal action.

In Family Court, consideration should also be given to having a child not
have parents present if it is a protection hearing where abuse or neglect
may have occurred. "The experience of testifying in open court, particularly
in the presence of parents,may, however, have a traumatic effect on the
child; further, there is some concern that a child might feel intimidated

y parents or others." Family Court judges can certainly exclude all

31
adult participants, except counsel, for the child who is the subject of a
protection proceeding. Judges are given the authority to determine whether
the child who 1s the subject of a protection hearing will even be present
during the hearings. However, despite this, in some recent cases with
which our agency has been involved, defence lawyers have subpcenazed children
to Family Court. Section 33 of Ontario's Child Welfare Act explicitly
directs that'"...children under 10 will not be present unless the judge is
satisfied that proceedings will be understandable and attendance not
injurious to the child's emotional nealth; a child of 10 and over may be
excluded from all, or part of, a hearing if his attendance would be injurious
to his emotional health."32
Personnel such as social workers, who may work through the court system,
should be available to help the child witness and/or victim and this family
to understand the legal process including: each person's role and responsibilities,
the reason for delays, and the nature of rules of evidence. By advocacy,
personnel such as therapists, social workers, etc. can help ensure that the
criminal justice system will operate in the best interest of child victims
and their families. Those involved with children in the court systam should

advocate changes such as joint interviewing, having th

(]

J Sanme prosecutor
throughcut the legal process, creating child interview rooms designed to

Pags 25



make the child more comfortable, etc. as being necessary. "In thne absence
of researcn findings on tne effects of criminal justice system involvement,
cne view 1s that the protection of the child should be one of the major

concerns of the social worker."33

VI Legal Representation for Children - As well as all of us who are

involved with children in the court system, some experts believe that independent
legal representation for children should be mandatory. At the present time
counsel for the child has developed in an ad hoc fashion. "Children who

are victims of sxtrafamilial abuse, or are not subject to protection proceedings,
do not generally enjoy the benefits that counsel can provide. The designation

of a specific child support person may reduce the need for counsel for the

child in the criminal courts. Until that occurs, however, greater use of

counsel for the child is appropriate.” The Child Welfare Act of Ontario

34
provides that a child may have legal representaticn at any stage in abuse and
neglect proceedings in Family Court. Further, it is the recommendaticn

of the Metropolitan Chairman's Committee on Child Abuse of Ontario that

the potential utility of independent counsel for the child warrants con-
sideration in all cases, even those which do not proceed to court hearings.
Tnis counsel is seen as insulating the child from potential familial pressure,
assisting with the investigaticn, and ensuring tnat a child's consent to

any voluntary services agreement is informed. Then, should the court

action become necessary, this counsel could provide continuity of
representation, a liaison beteeen the courts, and advocacy. This
recommendacion of the committee, nowever, sxtends only to repressentaticn

for children who nave the capacity to instruct counsel.

Qur experience in the Criminal Court system, when child victims or

1

witnssses were testifyirg, was that an often overworksd crown prosscutcer did
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not always have the time to adequately vouch for the needs of the children
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Representation of children's rights could also be done by such people
as youth interrogators. "A number of countries, Denmark, Sweden, Israel
and the United States, acknowledge there is a need to give special protection
to the child victim in the criminal justice process. In 1955, Israel
recognized that a sexually assaulted child should not have to relive and
re-experience the event in the criminal justice system. The Israeli
parliament enacted laws which vest pre-trial investigative powers in
'youth interrogators' who are not members of the police force, but are
psychiatric social workers, clinical psychologists, psychiatrists, and child
care workers."35 Thus, children under 14 are excluded from the trial unless
the youth interrogator agrees that the child may testify in court. The
interrogator can introduce into the court the information cbtained from
the child. However, legislation does provide that an accused cannot be
convicted on the testimony of the interrogator alcne but on additional
corroborating evidence.

VIT Use of Videcs, Closed Circuit T.V., etc,

-1y

or Childrsn Testifying -

Many experts have recommended, especially in cases of incest, that the child
not have to testify in front of the accused. Video taped testimony, as
well as the use of closed circuit television, has effectively been used in
Texas and California, in lieu of face to face testimony. At the very best,
experts recommend the positioning of children in the court room so that
a screen, the judge, or the crown prosecutor is between the child and the
accused, thus, there is an illusion of protection for the child. In our
involvement with clinical court cases, the accused made faces at, and used
nand signals to intimidate the children testifying against them. Psychological
pressures can be put on children who may fear reprisals or not want to hurt
parents.

In using modern technological aids in imaginative ways, the minor's
giving of testimony can be a less traumatic and threatening'exper*ence.

4

Inclusion of the defendent, alcng with the judge and counsel, in the
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videotaping session, although not ideal, at the very least spares the
cnild the ordeal of an open trial and protects the accused's rights to have
a public trizl and the opportunity to make a full defense.

Tnis procsdure of prerecording testimony has other possible advantages.
"Because the examination is designed to minimize emotional stress, the child's
memory and communication can be improved, enhancing the quality of evidence
given...and, the accused, after reviewing the prerecorded evidence, may
recognize that the prosecution crown has well-developed, convincing evidence
i1f the case gces to trial."36

The lawyer representing the child should be reluctant to permit the
child to testify in the presence of an abusing parent if it appears this may
be traumatic. Howsver, given the parents' constitutional rights, courts
may be unsympathetic to this. An affidavit or testimony from a mental
health professional saying that the child victim or witness will suffer

harm, may be essential.

VIII Use of Depositions; Admission of Hearsav Evidence - Alternatives

Lo a court appearance by a child include a child's out-of-court deposition

in grand jury indictments, where rules of evidence are not so stringent,
and the admission of hearsay evidence.

"A deposition is the most useful discovery technique, for it not only
impresses on the chnild, the seriousness of the child's statements, but
may supply the attorney with impeachment material...counsel should prorose
terms and conditicns for taking the deposition that are least likely to upset
the child as necessary...and that the deposition will taks place at a

location where the child feels most comf’ortable."37
nere are certaln exceptions to the hearsay ruls that sometimes permic
a child's out-of-court statemsnts tc be entersd as =svidence. Some prosecutors

nave successfully agreed for zn expansion of the "excitad utterances"

{res gestaz) exception to cover = longer periocd of 4ime, especially in cases

(S

1—
Fr
cr
joy
M
1Y
o
¢
1G]
[()]
n
(o]
(@]
o)
43}
by
cr
w
8}

¢ ¢child ssaxual adbuse whnere childesn

3

arely tell ¢



the event.

Another potential exception to the hearsay rule is for statements
made to a medical doctor; a child may show or tell a doctor where sexual
contact took place and this be entered as evidence as part of the medical
record.

Some courts, for example, Colorado, are experimenting with funnelling
lawyer's questions through a friendly therapist, while also in the states of
Colorado and Washington, laws permit a counsellor to tell the jury what
a young child told him, even though it's hearsay that can't be cross examined.

Rules of evidence must be adapted to fit the nature of the crime.

For example, changes in the statutes of limitation for child sexual abuse
are necessary since most children do not report immediately, and, often
when they do report, they are not believed. JSome American states have
extended their statues of limitations for such offences as sexual assault.

Even if statements made to ancother are not admissible, innovative judges
can order that testimony be pre-recorded and elicited from a therapist
from prepared questions submitted by the attorney. The child and therapist
can be in one rocm, while the video camera, operator, counsel, parties and
court are behind a one-way glass. In one case "...the questions that the
lawyers wanted to pose were written down and used by the psychologist at the
child's level of understanding, to elicit the child's testimony in a
conversational manner which would not be threatening or disturbing to the
child.... This order, although radical in that it bypassed traditional
court room procedure, appears to bte a human and rational response to a sensitive
situation."38 |

Perhaps the most encouraging example of admissible heresay evidence
was made recently in a sexual abuse case of 8 and 9 year old sisters
apprehended for alleged sexual abuse by their father. Evidence was admitted
frem an elementary school teacher's ald to wnom one of the children had

spoken. The British Columbia Court of Appeal neld that in a protect
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hearing, heresay evidence might bhe admissible in lieu of a child's direct
evidence even where the child was old enough to testify. The criminal justice
system must te able Lo respond {lexibly to the special needs of children

as victims and as witnesses.

In our experiencs, decisions by Family Court judges regarding children’'s
appearance in court are mde, and rightly so, on a case by case basis.
Children are often seen by the judge alone, or, if it is determined that
testirfying in front of parents would be harmful, by the judge with lawyers
present only.

This becomes more difficult if there are simultaneous Family and Criminal
Court hearings, with lawyers representing the accused in both. In our cases
of sexual abuse, children were subpoenaed to Family Court; the judge did not
request that the children be present nor did he want to question them,

This resulted in some upsetting experiences for specific children where it
was unclear who was to be present in the court room and children saw parents,
whom they had not seen in severzl months, by mistake before they could be
removed frem court.

IX Avoldance of Publicity Which may be Harmful to Children -

Use should be made of such provisions as are in the Canadian Criminal

Code by which the judge may meke an ordar pronibiting ths media {rom publisning

(o

dentifying informaticn about the victim and his family in cases of sexual
assaults. A btan can also be issued on the publication ¢f evidence.
Unfortunately, should children be victims of incest, their names ars
inevitably linksd with the accused relative. In our sxperisncs, the media
coverage of names in sexual abuse cases has r=sulted in considerable stress
and trauma fcor the children involved.

"In an attempt to mitigzte smotional trauma within the constiraints

of the fmerican legal system, some 3tates hnave passed laws To grotect the

child from press coverags, particulzarly in cases of sexual assault Trhess

laws mandate ccurts to close thelr dcors to the press wnen a child testifies
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about sensitive matters.”30

X Allowing the Use of Interviewing Aids, Anatomically Correct Dolls, etc.:

As discussed previously, children respond to tactile reminders and
can better demonstrate what has happened to them with these aids.
Anatomically or sexually correct dolls have been used by young children,
and by mentally retarded children, to graphically demonstrate a sexual act
which has happened to them or which they have witnessed. These dolls
also allow the child to externalize and depersonalize the recounting of
sexual abuse. However, it must be remembered that dolls supplement, rather
than replace, good interviewing skills. The use of other props, such as
photograpns, items of clothing, etc. more easily facilitate a child's
memory than does verbal dialogue.
In summary, special techniques must be adopted within the criminal
justice system which not only encourage the cooperation of child victims
and witnesses, but acknowledge that there are inherent limitations on a child's
performance in the traditional court room setting. The intervention process
of the criminal justice system must be modified to accommodate the child
witness/victim. This, along with properly trained and prepared personnel,
and procedures designed to give support and comfort to a child, will
facilitate the use of child witnesses.
"Legal intervention need not inevitably be destructive to children.
Where the victim is treated with consideration and respect, where...complaints
are taken seriously, and where police and court procedures are appropriately
modified for children, the trauma of the legal process can be greatly reduced.”ao
It is certainly recognized that any criminal justice system requires
a careful balancing of the interests of all parties - the child witness/victim,
the accused offender, the family, the legal system, and the community.
However, all too often the current system does not do full justice to the
child victim/witness. "& criminal justice system fails if it does not

protect its most vulnerable and innccent members at least as well as the



more powerful. "41
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