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ASSESSING MAINTENANCE AND SUPPORT
DETERMINING THE INDETERMINATE

NORRIS WEISMAN *

TORONTO

"See the Judge upon the Bench
who tries the case as best he can"
Gordon Lightfoot

"Don Quixote"

I. INTRODUCTION:

The assessment of maintenance and support is
important because it is what we do in applications for

. . 1. . .
corollary relief under the Divorce Act, in applications

to vary those orders; in support applications pursuant
to provincial legislation; in applications to vary
those orders; and in proceedings to enforce all the
aforementioned orders. With a topic of such
significance, one would expect to find many papers such
as this for our guidance. No£ so. Unfortunately, the
same fact situation presented to different judges will
often result in widely-disparate awards. This creates

uncertainty, discourages settlement, and encourages

litigation.

* Norris Weisman, Provincial Judge, Provincial Courts
(Family Division) of the Judicial District of York
in Torontc. The author is indebted to Roman N. Komar,

Law Clerk to Chief Judge H.T.G. Andrews of the
Ontario Provincial Courts (Family Division) for his
editorial suggestions.

1 R.S5.C. 1970, c. D-8.



This paper is intended to serve as a
practical guide for the assistance of judges in the
assessment of maintenance and support. It will not
answer all the questions it raises, but for that I do
not apologize - so elusive do I find the topic, so
difficult the task. This is also a selective paper -
it is not an exhaustive study of any of the areas
discussed. It concentrates on those facets that are of
particular interest or frustration to me. My
expectations are therefore modest. I hope to stimulate
you to consider the issues presented, so that better
and more consistent ways of dealing with them can be
found. TIf I also comfort you with the knowledge that
we all share the same complications, the same

conundrums, and the same burdens, I will be content.

The wanderer Karshish was a "picker up of
learning's crumbs".2 I sift the law reports for
practical cases that will assist me in my daily

deliberations. I have cited the more useful ones in

footnotes for your benefit.

2 John Browning, "An Epistle".



The assessment of maintenance and support is
inherently difficult. There is infinite variety in the
human condition, the competing values are often
irreconcilable, there is little guidance by way of

statutorily-stated public policy.

Further, there are two schools of judicial
thought in the actual process of determining the
appropriate amount of an award - the mathematical
school, and the common sense school. I hold a Bachelor
of Commerce degree and therefore tend to a mathematical
approach. I carry my calculator and income tax tables
into court with me. Ideally, counsel will provide the
necessary calculations. If they do not, I am quite
prepared to work the arithmetic out for myself. I
admire those judges who have such a good grasp of the
realities of family life that they can assess
maintenance or support in common sense terms. I
sincerely regret that I do not possess those
attributes. My approach is mathematical because I know
of no other way. It follows that I do not claim that
either method is preferable. I do find it satisfying,
however, to be able to explain to the parties exactly

how I arrived at the result.

Since maintenance and support are in issue,

the respondent's ability to pay usually looms large in



the proceedings. I can relax somewhat where there is
an abundance of resources. On the other hand, small
variations in the quantum of an order can have a
drastic affect upon lifestyle where the parties are of
modest means. Further, I would reverse the order of
the hearing in these cases. The normal burden of proof
requires that the applicant's case be presented first.
The applicant's needs are academic, however, when the
respondent's meagre ability to pay will determine the

issue. Let me now move from generalities to specifics.

II. ASSESSING CHILD SUPPORT:

Many respondents will gladly support their
children, but are unwilling to provide for their
estranged spouse. I therefore find it helpful to have
child-oriented hearings. I start with the issue of
child support. Once a fair amount is determined and
ordered, there is usually nothing left for spousal
support. That claim is accordingly adjourned sine die.

A lengthy and acrimonious contest is thereby avoided.

I follow five steps in assessing child
support, assuming the award is taxable to the recipient
and deductible to the payor. Here is a hypothetical

example.



1) Ascertain the monthly amount of money required to
maintain the child in the standard of living that would

have been enjoyed had the family break-up not occured:

Food $200.00
Rent (Extra bedroom for child) 50.00
Clothes 50.00
Laundry 20.00
Education 15.00

Health Insurance (difference

between individual rate and

family rate) 30.00
Telephone 10.00
Personal Care 20.00
Public Transit 20.00

Debts (child's furniture etc.) 50.00

Total $465.00

less Baby Bonus (after tax) 22.00
$443.00

less Federal child tax credit

($375.00 - 12) 31.00
Net child's needs $412.00

Custodial parents usually have difficulty
segregating the child's expenses from their own. They
shop for the whole family and not just for the child.

I nevertheless insist upon allocation.



2) Ascertain the respondent's share of the child's

. . . 3 .
needs. The principle in Paras v. Paras 1is a useful

starting point. Each parent assumes that proportion of
the child's monthly needs that his or her income ana
resources bears to the family total. If the applicant
earns $1,184.00 per month gross, and the respondent
earns $1,660.00 per month gross, the family income 1is
$2,844.00. The respondent's proportion is 58% of the
total. The respondent is accordingly responsible for

58% of the child's needs. 58% of.$412.00 is about

$240.00.
3) The award is taxable as income in the custodial
parent's hands. Accordingly, one must determine what

taxable sum must be received by the applicant so that
the required $240.00 will be left, after income taxes
are deducted. This involves ascertaining the

applicant's marginal income tax bracket.

The applicant earns $1,184.00 per month or
$14,208.00 per year. The family allowance of $360.00
per annum is taxable, as is the award. Estimating an
award of $300.00 per month produces a further taxable
amount of $3,600.00 per annum, for a total of

$18,168.00.

3 (19711 1 O.R. 130, 2 R.F.L. 328, 14 D.L.R. (34d)
546 (C.A.).



The applicant has personal income tax

exemptions as follows:
annual personal exemption $4,140.00

equivalent to

married exemption $3,630.00

Canada pension and
unemployment insurance

premiums $ 840.00

employment expenses
deduction $§ 500.00

Total $9,110.00

The applicant accordingly has a taxable
income of $9,058.00 ($18,168.00 - $9,110.00). This
puts him or her in the 28.12% marginal income tax
bracket. (The federal child tax credit does not affect

the tax bracket).

In the 28.12% marginal income tax bracket,
one must receive about $333.00 to be left with $240.00
after paying tax. This sum is calculated by taking
$240.00 and dividing it by .7188 (100% - 28.12% =
71.88%, and as a decimal .7188). Note that the

$1,116.00 increment in the award to provide for income



taxes will not put the recipient into a still higher

tax bracket in this case.

4) Ascertain whether the respondent can afford to pay
$333.00. This involves determining how much income tax
the respondent will pay every month taking the award

itself into consideration.

The respondent earns $1,666.00 per month or
$20,000.00 per annum, and has personal income tax

exemptions as follows:
annual personal exemption $4,140.00
court order ($333.00 X 12) $3,996.00

Canada pension plan and
unemployment insurance

premiums $ 600.00

employment expenses
deduction S 500.00

Total $9,236.00

The respondent will accordingly have a
taxable income of $10,764.00 ($20,000.00 - $9,236.00)
on which will be paid an annual total of $2,506.00, or

$208.50 per month, in income taxes.



The respondent is also in the 28.12% margin
income tax bracket. It is useful to explain to the
respondent that 28¢ out of every dollar ordered for
child support is really being paid by the Federal

Government.

5) I now work back from the respondent's monthly
income to see if he or she can afford an order of
$333.00.

monthly gross income $1,660.00

less income tax

per month $ 208.00

leaves $1,452.00
Canada pension,
unemployment insurance

premiums and union dues

total $ 135.00
which leaves $1,317.00
assuming an order of $ 333.00
leaves $ 984.00

monthly needs including

debts as declared in

the sworn financial

statement $ 975.00

excess: $ 9.00

The order is accordingly $333.00 per month.
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Where the matter is this straightforward, I

. , . 4
sometimes provide counsel with Paras v. Paras and the

income tax tables. They then go out and settle the

matter themselves.

IIT. NINE COMPLICATIONS:

I find it helpful to be able to analyze
statements of financial affairs. My hypothetical
assessment of child support was relatively simple.
There are nine main complications to be found in and
about financial statements that usually require further

scrutiny. They are as follows:

(1) Income taxes

(2) Ascertaining the parties' true income
(3) The respondent's cohabitation

(4) The car

(5) The debts

(6) The applicant's employment

(7) The babysitting expense

(8) The rent

(9) An infant's standard of living
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(1) Income Taxes:-

Two things need to be known:
a) Which support orders have income tax consequences;

b) What are the tax consequences.

a) Which Support Orders Have Income Tax Consequences:

The creativity of the provincial legislatures in
imposing new support obligations has exceeded that of

the Federal Government in recognizing them for income

tax purposes. This disparity has caused a great deal
of confusion among the legal profession. It is
commonly assumed that any court - ordered support or

maintenance is deductible from the payor's income for
tax purposes. This is not so. The first step in the
assessment of maintenance or support therefore, is to

ascertain if there are income tax ramifications to the

award. The following orders have no income tax
consequences:
(1) support ordered for a person who is

a4 sSpouse not by marriage, but by
virtue of the extended definition
of spouse contained in provincial
legislation. Orders made pursuant

to the Family Law Reform Act, R.S.O.

5
1980 c. 152, are exempted from this rule.

5 On March 15, 1985 the Minister of National Revenue
announced that periodic maintenance payments made
to a former common-law spouse, in accordance with
the Family Law Reform Act, R.S.0. 1980 c. 152, will
be deductible for income tax purposes.




(1ii)

{iv)

12.

support ordered for children born

out of wedlock. Ontario orders are
again exempted from this rule if the
recipient qualifies as a "spouse" of
the payor pursuant to Ontario's Family

Law Reform Act.

support ordered for children who are
"psychologically"6 accepted by the

taxpayer as members of his or her family.
Ontario orders are again exempted from this
rule if the recipient qualifies as a spouse
of the payor pursuant to Ontario's Family Law

Reform Act. 1In addition, maintenance for

children "in loco parentis" under the Divorce
Act, is deductible to the payor for income

tax purposes.

support ordered for a parent of the payor.

By the use of this term I mean to include persons
swept into the definition of "parent" because they
either:

a)

stand in loco parentis to the child (Manitoba,
New Brunswick);

act as a stepparent (British Columbia);

have accepted the child as a member of their
family (Newfoundland);

are a de facto custodian of the child
(Nova Scotia); or

have demonstrated a settled intention to treat
the child as a child of their family (Ontario,
Prince Edward Island, Yukon territory).
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b) What are the Tax Consequences:

If the award is taxable to the recipient and
deductible to the payor, as in my hypothetical example,
one must ascertain the amount of income tax that will
be paid as a result of the proposed award to determine

the quantum of the order itself.

Further, in variation or enforcement proceedings,
where there is an existing order, the amount shown as a
monthly deduction for income taxes on a sworn statement
of financial affairs is rarely a reliable guide. It is
important to ascertain if the respondent receives an
income tax rebate at the end of the year. Few
employers are told about support and maintenance
orders. The monthly income tax deduction is therefore
usually excessive. It results in an income tax rebate
when payments under the order are declared. There are
two problems with this procedure: it leaves the
respondent short of money each month with which to
honour the order, and the annual income tax rebate
invariably will be diverted to debt repayment rather

than to arrears of support.

I find it helpful to explain to respondents
how income tax deducted-at-source can be reduced to
reflect the order so that more funds are available

every month with which to honour it.
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Income tax calculation is important. Tt
affects both ability to pay and the quantum of the

order.

(2) Ascertaining the parties' true income:

It usually requires careful questioning to
elicit the parties' true income. Remuneration for
overtime hours is usually overlooked. Moreover, few
people seem to realize that there are 4.333 weeks in a
month. If salary is paid weekly most people simply
multiple by four. Further, payment every two weeks is
not the same as paymeﬁt twice per month. The former
results in twenty-six pays per annum, the latter in
twenty-four. Of course, all this would not be a
concern if expenses were claimed on an equal basis.
The problem is that most expenses on the statement of
financial affairs such as rent, insurance and
telephone, are calculated monthly. If monthly expenses
are to be claimed, true monthly income should be

declared.

(3) The respondent's cohabitation:

If one person's income only is being

declared, one person's expenses only should be claimed
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(subject to second family considerations to be
discussed below)j Often there is an undisclosed
cohabitee who should be sharing expenses with the
respondent, but is being supported in preference and
priority to the applicant. It is no answer for the
respondent to plead ignorance of what the working
common-law partner does with his or her income. The
law is clear. While it is not the second spouse's
obligation to support the first family, he or she does
have to pay their fair share of the living expenses if

. ., 8
circumstances permit.

(4) The Car:

It is not unusual for car expenses such as
financing charges, insurance, maintenance and gasoline,
to consume thirty per cent of more, of the respondent's
gross income. The question is whether this is
permissible. An obvious consideration is whether the
vehicle is required for work, or whether public tranéit
is feasible. The cost is another relevant factor. It
seems that all too often the loss of one's family is
assuaged only by the purchase of a new, fast, and
expensive automobile. It is also helpful to inquire if
someone else uses the car, and if the debt can be
refinanced. Further, even if the bank or finance
company only will benefit from a forced sale of the
vehicle, the monthly burden of finance charges and

operating expenses will usually disappear.

7 Infra p. 24.

8 Tobin v. Tobin (1974), 19 R.F.L. 18 (Ont. H.C.);
Czerzy v. Czerzy (1978), 4 R.F.L. (2d) 274 (Ont. H.C.);
Fenn v. Fenn (1973), 13 R.F.L. 147 (Man. Q.B.);
Vink v. Vink (1980), 31 NFLD. & P.E.I.R. 82; 87 A.P.R.
82 (NFLD. S.C.).
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A difficult problem arises if the respondent
requires an automobile to exercise access to the

children because of the distance between homes.

(5) The debts:

I usually accept the debts of the marriage as
legitimate expenses.9 The support order therefore comes
out of any excess funds after reasonable expenses and
debts are paid. This is particularly true where the
applicant has the assets for which the respondent is in
debt. Debts incurred after separation require closer
scrutiny. Those owing for necessaries of 1life such as
furniture are usually acceptable, while those for
luxuries such as vacations or video-recorders are
usually unacceptable. Again, it is fruitful to engquire

whether the debts can be refinanced and amortized over

a longer period of time. "Priorities" is an important
word here. The respondent's priorities are not always
congruent with the law's. "I will gladly support my
children - after I pay my creditors" is a common and

misguided theme.

(6) The applicant's employment :

In many jurisdictions the applicant has the
dual duty to be self-supporting and to contribute

financially to the upkeep of the children. Attribution

9 But see Re Makkinga v. Makkinga (1980), 2 F.L.R.R.
116 (Ont. Co. Ct.).
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of income can result if the applicant fails in this
regard.lo If the custodial parent is permitted to
avoid the duty to self-support and to contribute to the
maintenance of the children, both of those obligations
may well have to be assumed by the respondent. When

the custodial parent does not work, the reason is

usually among the following:

(a) He or she cannot find employment;
(b) There is a medical disability;
(c) He or she is too emotionally upset by

the separation to work;
(dj There is a desire to stay home and raise

the children until they are of school age.

The applicant will usually be relieved of the
obligation to work if he or she cannot find employment,
has a medical disability, or has been out of the
workplace for a long time with the respondent's
approval.ll Where emotional reasons are given for not
working, I find it helpful to ask myself what would be
my reaction if the respondent alleged inability to work
for emotional reasons. What applies for one should

apply for the other.12 In most cases, I am guided by

10 See infra p. 32.
11 Dieter v. Dieter (1982), 25 R.F.L. (2d) 225 (Ont.

C.A.). _
12 See Scheuerman v. Scheuerman {(1983), 37 R.F.L. (24)
221 (Ont. Co. Ct.), where no income was attributed

to a respondent husband who was unemployed because
of depression.
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the length of time since the separation, the
availability of medical corroboration, and whether or
not the evidence indicates that the applicant is simply

malingering.

The most interesting and difficult issue from
my point of view is whether a custodial parent is
entitled to stay home to raise the children to school
age, rather than entrusting them to a daycare centre or
babysitter. Those of us who regularly hear child
welfare and young offender cases, and see the results
of family breakdown and parental abandonment, probably
have more sympathy for this position than those who do

-13
not.

The final three complications arise from the
need to segregate spousal expenses from child's
expenses where there is no claim for, or obligation to
pay, spousal support. This is to prevent the custodial
parent from receiving support under the guise of

maintenance for the child.

(7) The babysitter:

If the custodial parent is working, baby-
sitting expenses can consume a large portion of the
monthly budget, particularly if subsidized daycare 1is
not available. Most consider this an expense obviously

attributable to the child, upon which the respondent

13 But cf. Johnston v. Haywood, (1985) 43 R.F.L. (24d)
257 (Ont. Prov. Ct.).
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can be called to share. It would not be there if there
were no child - like the cost of diapers. A problem
arises, however, if one considers the case of the
custodial parent who goes out dancing at night. Some
find it unreasonable to require the respondent to share
the cost of that babysitter. It is accordingly

possible to categorize babysitters.

Where the custodial parent is employed,
babysitters perform a dual function. They free the
applicant to fulfill the obligation to be
self-supporting, and also provide a service directly
attributable to the child. The babysitting in these
circumstances benefits the child in part and the
custodial parent in part. On this reasoning the
non-custodial parent is responsible only for his or her
share of half of this expense on the basis of Paras v.
23535314 From the perspective of the applicant,
however, this point of view seems inequitable. The
respondent winds up assuming a small fraction of the

daycare or babysitting expenses.

I do not know the answer to this dilemma. I
usually allocate the whole babysitting expense to the
child where the babysitter frees the custodial parent

to work.

14 Supra fn. 3.
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(8) The rent:

Allocation of rent between spouse and child
was always a problem. Some apportioned it on a
half-and-half basis, while others divided by the number

of occupants. Giles v. Giles and Wood15 provided the

answer. The custodial parent must pay for their own
accommodation. The cost of any additional bedroom is
therefore allocated to the child, as in my hypothetical

example.

(9) An infant's standard of living:

Assume that a custodial parent claims
expenses of $2,000.00 per month for a newborn child.
It is hard to justify such a sum without creating the
suspicion that spousal support is indirectly being
pursued. An infant consumes a limited amount of
diapers and formula. At that early age, there are no
ballet lessons and no private schools, though
babysitting, nursing, or daycare may be a factor. In
my view, young children can enjoy a very limited
standard of living. There is a continuum within a
limited support range as they mature. Substantial
awards are not warranted, therefore, unless the

custodial parent is to be the benefactor.

15 (1980), 15 R.F.L. (2d4) 286 (Ont. C.A.).
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The difficulties inherent in allocating
expenses between members of a household lead some to
conclude that the task is fruitless and impossible.
They prefer to treat the family as an economic unit.
They award some share of the total family expenses for
each child accordingly. In some cases, it is simply a
matter of awarding the custodial parent his or her
monthly deficit. I find this hard to explain to the
payor since it does seem directly to benefit the
custodial parent. Accordingly, I continue to struggle
with the problems of allocation of expenses. I do
realize, of course, that child expenses are paid to the
custodial parent, and enhance his or her standard of

living to a certain extent in any event.

I have been discussing nine complications
arising out of statements of financial affairs. Each
is important in its own right. Their main signi-

ficance, however, is their effect on credibility. He

who hides income or assets, or exaggerates expenses,

does so at his peril.l7

16 Sumner v. Sumner (1973), 12 R.F.L. 324 (B.C.S.C.).

17 Silverstein v. Silverstein (1978), 20 O.R. (24d)
185, 1 R.F.L. (2d) 239, 87 D.L.R. (3d) ll6 (H.C.),
1l F.L.R.A.C. 20; Kadziora v. Kadziora (1984), 42
)
(

R.F.L. (2d) 328 (Ont. H.C.); Huth v. Huth (1984),
43 R.F.L. (2d) 108 (Ont. H.C.).
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IV. SPOUSAL MAINTENANCE AND SUPPORT:

The following three issues will be discussed:

(1) Who must apply to vary if circumstances change;
(ii) Conduct and spousal support;
. . . , 18
(iii) Second family situations.
(1) Who must apply to vary if circumstances change:

This concerns limited term awards, and cost-
of~living adjustment clauses. If a limited term award
is made and the recipient fails to find employment by
the end of the given term, he or she must apply to
court for an extension. Conversely, if an unlimited
award is made and the payor subsequently learns that
the recipient has gained employment, he or she must
apply to vary. 1In the choice between the two types of
orders, one would have thought that limited term orders
were preferable. If time runs out the recipient has
knowledge and can prove what efforts have been made to
find employment. Further, the obligation to satisfy a
court acts as an incentive to exert one's best efforts
to work. The Supreme Court of Canada apparently does
not agree. Limited term awards involve the court in
hypothesizing as to the unknown and unforeseeable

19

future. The payor must therefore apply if he or she

18 For attribution of income and spousal support see
supra p. 16 and infra p. 32.

19 Messier v. Delage, [1983] 2 S.C.R. 401, 35 R.F.L.
(2d) 337, [1983] W. D.F.L. 1346, 2 D.L.R. (4th)
1, 50 N.R. 16. This was decided under the
Divorce Act. It may not apply in those provinces
where the legislation has defined the obligation
to support to include the duty of self-support.
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learns that the recipient is working or is not exerting

their best efforts to find employment.

Cost-of-living adjustment

clauses are similar

when support is linked to the respondent's income. If

no c.o.l.a. clause is inserted in the order, the

recipient must'apply for a variation if he or she

thinks the payor's income has outpaced inflation. With

a c.o.l.a. clause, if the payor's income does not keep

pace with inflation, he or she must

apply. Again, with

knowledge as the criterion I would place the burden of

applying on the payor, and include a c.o.1l.a. clause.

Recent jurisprudence .seems to approve of this approach.

(ii) Conduct and spousal support:

Recent provincial legislation has created new

support obligations. One may now be obliged to support

a child with whom one has no biological ties and a

"spouse" to whom one is not legally
situations cause few problems. The
public does seem to have trouble in
duty to support a spouse regardless

conduct before or after separation.

married. These
notion that the
accepting, is the
of his or her

This is of

concern, for it leads to enforcement difficulties.

Parties still balk at having to provide for an

adulterous spouse who abandoned the

marriage prior to

20

20 Jarvis v. Jarvis (1984), 7 F.L.R.R. 88 (Ont. C.A.).
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separation in all ways except in law. An "obvious and
gross repudiation of the marriage" as defined in the

jurisprudence,2l

is difficult to establish. Litigants
similarly find it hard to submit to those decisions
that require them to support an ex-spouse so long as
need continues to exist, notwithstanding the fact that
he or she is cohabiting with another person.22 This

brings me to the complications created by second family

situations.

(1iii) Second family situations:

This is surely the most difficult of all the
problems in this whole field.23 In my eXperience, the
common perception among support payors is that it
should be a defence to a support, variation, or default
proceeding if: a) the recipient spouse is being
supported by someone else, or b) the payor is
supporting someone else's spouse. The law does not
wholly agree with this perception. Where the recipient
joins a second family unit, the cases decided pursuant
to provincial support legislation tend to terminate the
right to support.24 Those cases decided under the

Divorce Act,25 however, require the payor to support

21 Wachtel v. Wachtel [1973] Fam. 72, {1973] 1 ALL E.R.
829 (C.A.).

22 Infra fn. 26.

23 See Weisman "The Second Family in the Law of Support”
(1984), 37 R.F.L. (2d4) 245.

24 Gilbert v. Gilbert (1979), 10 R.F.L. (24) 385, 1
F.L.R.A.C. 553 (Ont. Co. Ct.); Wiebe v. Wiebe (1980),
16 R.F.L. (2d) 286 (Ont. Co. Ct.); Nielsen v. Nielsen
(1980), 16 R.F.L. (2d) 203 (Ont. Co. Ct.).

25 Supra fn. 1.
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the spouse so long as need continues to exist, even
though he or she is cohabiting with another person.26
These latter decision have been questioned repeatedly
by legal commentators.27 In some jurisdictions,

remarriage constitutes a prima facie case for

termination of support, placing the burden on the
D . . 28 .
reciplent to show exceptional circumstances. This

seems a fair compromise.

Where it is the payor who raises a second
family as a defence, it is difficult to detect a
pattern of success or failure in the reported cases.
The result seems to depend on whether the court
believes that the first spouse and prior court orders
have priority, or that the second family should be
given every opportunity to succeed, whether legal
second families only will be recognized, or moral ones
as well, whether a puritanical approach is adopted, or

remarriage is considered a right.

26 Misener v. Misener (1977), 3 R.F.L. (2d4) 21, 26
N.S.R. (2d) 622, 40 A.P.R. 622 (N.S.S5.C. ) g
Ewart v. Ewart (1979), 10 R.F.L. (2d) 73 (Ont. C.A.);
Beggs v. Beggs (1981), 33 O.R. (2d4d) 193, 24 R.F.L.
(2d) 165, 124 D.L.R. (3d) 500 (Ont. H.C.):

Barnard v. Barnard (1982), 30 R.F.L. (2d) 337, 141
D.L.R. (3d) 150 (Ont. C.A.); Horlock v. Horlock )
(1984), 42 R.F.L. (2d) 164, 6 O0.A.C. 142 (Ont. C.A.).

27 D. MacDougall "Alimony and Maintenance" in Mendes Da
Costa's Studies in Canadian Family Law (1974), Vol. 1
p. 340; J.G. McLeod, Annotations in Morey v. Morey
(1978), 8 R.F.L. (2d) 31; Morrow v. Morrow (1980), 18
R.F.L. (2d) 374; Dailey v. McCabe (1981), 22 R.F.L.
(2d) 211; Beggs v. Beggs (1981), 24 R.F.L. (2d) 165;
Droit De La Famille - 154, (1984), 43 R.F.L. (2d) 56;
Hogue v. Hogue (1984), 43 R.F.L. (2d) 212; Aubin v. Aubin
(1985), 44 R.F.L. (24) 37.

28 Green "Domestic Relations: Modification of Future
Alimony Payments Due to Changed Circumstances" (1980),
20 Washburn L.J. at 72.
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This is a practical paper. I commend you to
the following practical observations: "... it is
little use ordering a man to pay a sum which is beyond
his capacity or on which he will in every probability
default";29 "It is always better to have an order
enforced for a sum which a man will rather pay than to
go to prison; instead of having one in force for which
he will go to prison rather than pay".30 It has been my
experience that a payor will happily support the person
with whom he or she is living. This is a useful social
function, and it takes no litigious proceedings, no
court order, and no threat of incarceration to achieve
this end. Moreover, he or she will continue to do so
despite any court order to the contrary. Accordingly,
where the payor of support is of modest means, it seems
unrealistic to hold that a first family has priority
over a second family, or that it is contumacious
conduct to assume second family responsi-
bilities in the face of a prior support or maintenance
order. This line of reasoning merely leads to
expensive, time-consuming, and in most cases fruitless

default proceedings.

Of course, where the applicant is in need,
and the respondent has the means, support and
maintenance orders should be made and obeyed

notwithstanding the respondent's second family.

29 Roberts v. Roberts, [1970] P. 1 at 8.

30 Pilcher v. Pilcher (No. 2), [1956] 1 W.L.R. 296,
(1956] 1 ALL E.R. 463 at 465.
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V. SPECIAL PROBLEMS:

The following four special problems will be

discussed:

(1) Extended definition children;

(2) Where support comes from;

(3) Attribution of income;

(4) Separation agreements and support.

{l) Extended Definition Children

Under the federal divorce law and most
provincial and territorial support statutes, a child
can have more than two parents for support purposes.
Consider the case of a man who cohabits with a woman

and her two children. He stands in loco parentis, or

demonstrates a settled intention to treat, her two
children as children of his family. Most legislation
now requires him to support the two children according
to their needs and his means. No differentiation is
made between a biological father and a "psychological"
parent in this regard. This gives birth to three

questions in my mind:

(a) Must the mother exhaust her remedies
against the biological father before
proceeding against the settled intention

parent?
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(b) How does one assess the share of
the child's needs that each parent
must assume, if not all are before
the court?

(c) Should the obligation of a
"psychological” parent be the

same as that of a biological parent.

(a) Must the mother exhaust her remedies:

There are cases in Ontario that say that the
second husband is not required to pay support until the
mother exhausts her remedies against the biological
father; 94 or that refer to an "orderly progression of
claims against the fathers in succession as to time of
their connection with the child". 32 Moreover, in some
jurisdictions, the rules of practice and procedure may
preclude third-party proceedings in order to join other
potential obligors to a support action.33 Where this is
so I think it is unfortunate. I also have difficulty
believing that the law requires an orderly progression
of suits where there is more than one potential
respondent. Ideally, both the biological father and
the "psychological" parent should be necessary parties

before the court so that a proper resolution can be

achieved without a multiplicity of proceedings.34

31 Glendenning v. Glendenning [1981], 7 A.C.W.S. (2d)
92 (M. Ont. S.C.).

32 Petrie v. Petrie (1980), 18 C.P.C. 79, (1980), 20
R.F.L. (2d4) 40 (M. Ont. S.C.).

33 Stere v. Stere (1980), 30 O.R. (24) 200, (1980), 19
R.F.L. (2d) 434, 19 C.P.C. 188, 116 D.L.R. (3d) 703
(Ont. H.C.).

34 See Julien D. Payne, Freda M. Steel, and Marilyn A.
Begin: Payne's Digest on Divorce in Canada 1968 -
1980 at p. 82-764.
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(b) Default of appearance:35

Interesting side issues arise if either the
biological father or the "psychological" parent have
been served and choose not to appear or disclose their
finances. An exX~-parte default order for their
estimated share will usually not be honoured. This
works to the detriment of the children. On the other
hand, it seems unfair to lay the entire burden on the

shoulders of the parent who does appear.

(c) The "psychological"™ vs. the biological parent:

The attitude of most "psychological™ parents
is usually "I will love these children as long as I
love their mother (or father)". In most cases the
children revert to being strangers once the
relationship between the "psychological™ parent and the
mother or father ends. The law clearly does not agree
with this view. It apparently prefers to place the
support obligation on the parent rather than upon the

public purse.

Further, the "psychological" parent may be

obligated to provide support as long as the child is

eligible under the enabling legislation. This, even if
the intention was but briefly demonstrated. I am not
sure what is fair in these circumstances. A biologital
35 For Default of Appearance generally, see infra

p. 40.
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father may plant a seed, have no further contact with
mother or child, and still be obligated to support the
child until majority. Arguably, it should not be any
different if one demonstrates a psychological

attachment but temporarily.

In the absence of legislative guidance, I
usually make the term of the order congruent with the
time period during which the "psychological" parent
lived with the child. If one merely planted the seed,
he nevertheless brought that child into the world
forever. His support obligation should therefore
usually be higher than that of a temporary

"psychological” parent.

(2) Where Support Comes From:

As shown in my hypothetical example, a
support order usually represents the amount of money
left over after the respondent pays his or her
necessary living expenses, including allowable debts.36
If the respondent's income falls to a level dictated by
unemployment insurance or worker's compensation
benefits, there is usually a quick application to court
to rescind the order and cancel accumulated arrears.

The logic is simple. The order comes from excess

funds, there no longer are excess funds; ergo, there

36 Supra p. 9.
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should be no more order. 1In my view, it is relevant to
inquire why the applicant seeks relief from the court
rather than from the bank manager or the landlord. The
answer, of course, is that all maintenance legislation
contemplates variation if circumstances change. Leases
and loan agreements do not. On the other hand, the

Bankruptecy Act 37 gives us a hint as to the federal

government's priorities in this situation. The debts
owed to the landlord and the bank are provable 1in
bankruptcy. Arrears of maintenance and support are not
extinguished by a discharge in bankruptcy. This leads
to the conclusion that the support order should not be

the first to go if circumstances change for the worse.

I do not know the answer to this dilemma. I
usually reduce the quantum of the order and accumulated
arrears in the same proportion that the new income
bears to the old. I do not cancel the order and
arrears entirely, even though the excess of income over
expenses is no longer there. I make the respondent
share the loss between his creditors and his family by
refinancing, debt consolidation, declaration of

bankruptcy, or otherwise.

37 R.S5.C. 1970 c. D-3, par. 148(1l)(c).
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(3) Attribution of Income:

It is hard, but sometimes necessary, to
attribute income to someone who is not actually earning
it. If income is attributed to a custodial parent, it
can reduce the gquantum of the order for a child. If
income is attributed to a respondent, it results in an
obligation to pay and no funds with which to honour it.
What is more, attribution of income can lead to incar-

ceration in default proceedings.

The following kinds of situations could lead

to attribution of income:

(a) A person who is a driver by profession has lost

his or her licence. and income by virtue of a conviction
. . Do 38

for impaired driving;

(b) A party had an argument with his or her employer

and resigned;

(c) A party was discharged from employment for

39
absenteeism;

(d) The applicant or respondent was so emotionally

upset by the separation that they terminated their

employment;40

38 Re Gehl v. Greaves (1981), 25 R.F.L. (2d4) 193, 127
D.L.R. (3d) 651 (Ont. Co. Ct.). 1If this is fair
quaere the result if the respondent is a lawyer
disbarred for fraud.

39 Harris v. Watson (1982), 34 O.R. (2d) 495 (Ont.
Prov. Ct.).

40 Contra, Scheuerman v. Scheuerman supra fn. 12.
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(e) The applicant or respondent left a paying position
to take a non-paying course to upgrade his or her
qualifications;4l

(f) The employed applicant or respondent resigned to
embark on a speculative business venture;42

(g) The respondent has neither income nor expenses,
and claims to be living off the generosity of relatives
or friends.

(h) The employable custodial parent chose to stay home

3
to raise the children to school age.4

I find it useful to ask myself what my
attitude would be if the sexes were reversed - if, for
instance, the father resigned his position to pursue a
self-improvement course. Usually, I will attribute
income only in clear cases of malingering or
intentional impecuniousity calculated to defeat the

court process.

41 Butt v. Butt (1983), 31 R.F.L. (2d4) 293 (Alta C.A.);
Contra, Smith v. Smith (1984), 43 R.F.L. (24) 98
(Ont. H.C.).

42 Downes v. Downes (1982), 29 R.F.L. (2d4) 20 (M. Ont.
S.C.). This topic will be discussed further. See
p. 38 infra.

43 See supra p. 17.
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(4) Separation Agreements and Maintenance:

There is an uneasy relationship between
support orders and separation agreements.44 On the one
hand, orders should be variable and enforceable. On
the other hand, parties should be bound by the terms of
their agreements, for this eéncourages settlement and
discourages litigation. A problem arises when
separation agreements are incorporated into orders,
either through divorce proceedings or pursuant to
provincial legislation. The separation agreement then
not only becomes enforceable through court enforcement
mechanisms, it also becomes variable. The parties are
thereby permitted to avoid their bargain. What's more,
separation agreements often settle property issues as
well as maintenance issues. To allow either party to
unravel the maintenance part of the agreement but not
the property part with which it is inextricably

interwoven, is often unfair.

Recent jurisprudence has endeavored to define
when it is appropriate to vary court orders that are

founded on separation agreements. It has been held

44 Solomon v. Soloman (1981), 10 A.C.W.S. (2d) 271
(Ont. Prov. Ct.). ‘
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that once parties agree to a final settlement of their
affairs, support orders based on the settlement should
not be varied, short of a catastrophic change in
circumstances,4%r to prevent a party from becoming a

) 46
public charge.

This gave rise to a concern. If minutes of
settlement hastily drafted at the courtroom door are
permanently binding, this may discourage such
settlements. This concern has been sensibly resolved
in a recent decision. 1In each case the facts must be
examined to determine whether the parties intended
their arrangement to be permanent or variable. Only if
it is found that the parties intended a permanent
resolution by agreement, does the doctrine of a

] . . . 47
catastrophic change in circumstances come into play.

In my view, if judicial sympathy enables
people to avoid their agreements easily, this may save
parties from the unhappy results of poorly~drafted
agreements in the short run, but will result in more
inadequate agreements and more litigation in the long
run. If separation agreements are known to be binding

they will come to be carefully considered and carefully

drafted.

2d) 423, 35 R.F.L. (24)
D.L.R. (4th) 244 (Ont.
-R. (2d) 457, 39

(@]
th) 74 (Ont. C.A.).
F

45 Farquar v. Farquar, 43 O.R. (
287, {1983] W.D.F.L. 1205, 1
C.A.) Webb v. Webb (1984), 4
R.F.L. (2d) 113, 10 D.L.R. {

46 Oakley v. Oakley (1984), 40
Fabian v. Fabian, (1983) 34
R.

47 Wirtz v. Wirtz (1984), 42

6
4
R.
R.
F.

F
L. (2d) 384 (Ont. U.F.C.).

L. (2d) 211 (B.C.S.C.);
L. (2d) 313 (Ont. C.A.).



