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fHANK YOU FOR THE GENEROUS INTRODUCTION. IT IS
A DELIGHT FOR ME TO BE HERE THIS EVENING AMONG OLD FRIENDS
AND NEW. AND I WAS PLEASED TO HAVE BEEN ASKED TO SPEAK ON
A SUBJECT, TO WHICH I MAKE NO CLAIM TO EXPERTISE, BUT WHICH
IS PART AND PARCEL OF THE DAILY LIFE OF A JUDGE - THE WRITING
OF JUDGMENTS.

JUDGES HAVE TO DECIDE CASES. UNFORTUNATELY, THEY
ALSO HAVE TO WRITE. HERE THE DIFFICULTIES ARISE. A RECENT
ISSUE OF THE NEW YORKER MAGAZINE DEPICTED A UNIVERSITY STUDENT,
AT PRAYER. THE CAPTION READ: "... AND GIVE ME GOOD ABSTRACT-
REASONINé ABILITY, INTER-PERSONAL SKILLS, CULTURAL PERSPECTIVE,
LINGUISTIC COMPREHENSION AND A HIGH SOCIO-DYNAMIC POTENTIAL".
JUDGMENT WRITINGAQEEﬁS TO CALL FOR ALL THESE QUALITIES AND A
FEW OTHERS IN ADDITION.

IT IS NOT MY PURPOSE THIS EVENING TO LAY DOWN ANY
FORMULA FOR LEGAL WRITING. TO ATTEMPT TO DO SO WOULD BE RASH
AND PRESUMPTUOUS. PERHAPS THE FORMULA FOR LEGAL WRITING IS
THAT THERE IS NO SUCH FORMULA. WRITING ITSELF IS AN ART.
EACH OF US, AS A JUDGE, IS A PROFESSIONAL WRITER AND EACH OF
US IN THE PROCESS OF EXPOSITION IS PRACTICING AN ART. WRITING
IS NOT A SCIENCE WHICH CAN BE REDUCED TO MECHANICAL RULES.
NOR A DRILL-BOOK EXERCISE. A JUDGE CAN HOPE TO IMPROVE HIS
WORK BY ANALYZING AND EMULATING THE BEST WORK OF THE BEST
WRITERS, WITHIN AND WITHOUT THE PROFESSION, BUT AS HOLMES SAID:
"THE BEST STYLE THAT A MAN CAN HOPE FOR IS A FREE, UNCONSCIOUS

EXPRESSION OF HIS OWN SPONTANEITY, NOT THE ECHO OF SOMEONE ELSE".



ALTHOUGH MUCH OF THE LEGAL WRITING IN CANADA IS
OF HIGH QUALITY, MANY OF THE JUDGMENTS ONE READS SHOW A
STRONG TENDENCY TO BE WORDY, UNCLEAR, AND DULL. ONE OF THE
SOURCES OF THE TROUBLE, I FEAR, IS SLOPPY THINKING. THOUGHTS
STRAGGLE ACROSS THE PRINTED PAGE LIKE A GAGGLE OF GEESE,
WITHOUT FORM, WITHOUT BEGINNING OR END, LACKING IN COHERENCE,
CONCISENESS, CONV;NCINGNESS. IT IS OBVIOUS THAT A PERSON
CANNOT WRITE MORE CLEARLY THAN HE THINKS. "THOUGHTS AND
SPEECH", SAID CARDINAL NEWMAN, "ARE INSEPARABLE FROM EACH
OTHER. MATTER AND EXPRESSION ARE PARTS OF ONE: STYLE IS A
THINKING OUT INTO LANGUAGE". A FACULTY FOR WRITING IS
VALUABLE, BUT INTENSE THOUGHT SHOULD PRECEDE THE WRITING.

ANOTHER SOURCE OF TROUBLE IS A LOVE FOR RESOUNDING
WORDS AND.PHRASES, "HALF-TONES", OPAQUE LANGUAGE, OBSCURE
CONCEPTUALIZATION. ALL TEND TO LEAVE THE READER IN A STATE
OF OBFUSCATION, OR TO USE PROFESSOR KOLBS APT WORD, "LOBOTOMIZED".

WHAT IS NEEDED IS CLEAR, SUCCINCT, FORCEFUL WRITING.
IT IS NOT EASY. IT IS TIME CONSUMING. WE MAY SWEAT BLOOD
FOR A MONTH OVER A JUDGMENT BUT IT IS WORTH IT IF WE CAN
EXPUNGE CLUMSY LEGALESE, TEDIOUS, OBSCURE PROSE, OVERBLOWN
PHRASES, THE VAGUENESS AND VERBOSITY WHICH ARE NEITHER GOOD
LAW NOR GOOD LITERATURE.

A SOUND, WELL WRITTEN JUDGMENT AT TRIAL OR ON
APPEAL HAS A POWERFUL INFLUENCE UPON PROVINCIAL JURISPRUDENCE

AND ALSO, I CAN ASSURE YOU, UPON THE DECISION OF THE COURT OF
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LAST RESORT, THE SUPREME COURT OF CANADA. THIS IS REASON

FOR PREFERRING, NOT PERFUNCTORY TREATMENT, BUT THE BEST
POSSIBLE JUDICIAL PRODUCT. MAY I ADD THIS. IT IS REGRETTABLE
WHEN AN INTERMEDIATE COURT OF APPEAL DISMISSES OR ALLOWS AN
APPEAL WITHOUT WRITTEN REASONS. IT IS UNFAIR TO THE LITIGANTS,
TO THE BENCH AND BAR OF THE PROVINCE AND TO THE COURT OF

FINAL APPEAL. WRITTEN REASONS, HOWEVER BRIEF, EXPLAINING

THE REASON FOR THE ACTION TAKEN ARE OF HIGHEST IMPORTANCE.

WHY DO WE HAVE FORMAL, WRITTEN JUDGMENTS? BECAUSE
PREPARATION OF A FORMAL JUDGMENT ASSURES INTENSIVE AND THOUGHT-
FUL STUDY OF THE RECORD, THE BRIEFS AND THE LAW. THE
ARTICULATION IN WRITING MINIMIZES SNAP JUDGMENTS AND CASUAL
THEORIZING. IT COMPELS THINKING AT ITS HARDEST. ONE JURiST
SPOKE OF IT AS "WRESTLING WITH THE DEVIL". THE RESULT NOT
ONLY DECIDES THE DISPUTE BUT, IN ITS LAW-ANNOUNCING FUNCTION,
IT ADVISES BENCH AND BAR OF THE RULES OF LAW TO BE FOLLOWED,
AND GUIDES THE LIVES AND ACTIONS OF THOUSANDS OF CANADIANS
WHO, THOUGH NOT PARTIES TO THE LITIGATION, MAY BE DIRECTLY
AFFECTED BY IT.

I WOULD LIKE TO SAY A WORD ON THE COMPOSITION OF
STYLE. THERE CAN BE NO ONE AND EXCLUSIVE STYLE, APPROPRIATE
FOR THE WRITTEN OUTPOURINGS OF JURISTS. ONE NOTES WHAT KARL
LLEWELLYN HAS REFERRED TO AS THE "FORMAL" STYLE IN WHICH
PRECEDENTS ARE "MECHANICALLY RIBBON-MATCHED TO FIND THE ONE
MOST APPROXIMATING THE CASE AT HAND". THIS STYLE IS THOUGHT

TO BE ON THE WANE. THEN THERE IS WHAT IS CALLED THE "GRAND"



STYLE IN WHICH PRECEDENTS ARE WELCOME AﬁD PERSUASIVE BUT
THERE IS NEVERTHELESS A CONSTANT AND CONSCIOUS SEARCH FOR A
PRINCIPLE THAT WILL LEAD TO A JUST RESULT. RULES ARE SHAPED
AND RESHAPED, IN THE GRAND TRADITION OF THE COMMON LAW, TO
ALLOW THE LAW TO GROW WITH THE TIMES.

IT WOULD BE IMPOSSIBLE AND UNWISE TO ATTEMPT TO
PROVIDE AN EXBAUSTIVE LIST OF THE QUALITIES OF THE "GOOD
JUDGMENT". I MAKE NO SUCH ESSAY HERE. I WOULD SIMPLY OBSERVE
THAT IN MY OPINION THE IDENTIFYING BADGE OF A SUPERIOR
JUDGMENT IS A FOCUS ON PRINCIPLE AND REASON. THERE HAS BEEN
A TENDENCY IN THE PAST, A TENDENCY HAPPILY DISAPPEARING, TO
OVER~EMPHASIZE PRECEDENTS AND CASE iAW IN LEGAL ARéUMENT.
LAWYERS AND JUDGES, HAD BECOME, IN THE WORDS OF DEAN WIGMORE
"MERE COMPILERS" RATHER THAN CAREFUL THINKERS. THE ADVOCATE
STALKED AN ILLUSIVE CREATURE CALLED "THE LAW" THROUGH THE
LAW REPORTS, CERTAIN THAT THE ANSWER TO HIS PROBLEM WAS
LURKING IN THE CRANNY OF A DUSTY VOLUME. THE LAWYERS ON
BOTH SIDES WOULD CITE INNUMERABLE CASES TO THE JUDGE WHO WOULD
BE EXPECTED TO ADJUDICATE BY SIFTING THROUGH THE MOUNTAIN OF
LAW REPORTS AND SELECTING THE PRECEDENT WHICH SEEMED, TO HIM,
THE MOST SIMILAR TO THE FACTS IN THE CASE BEFORE HIM.

WE NOW RKNOW THAT THE GOOD JUDGMENT MUST BE MORE
THAN A MERE DIGEST OF CASES. CASES ARE IMPORTANT ONLY TO THE
EXTENT THAT THEY ENUNCIATE PRINCIPLES OR RULES. LEGAL ARGUMENT
IS ESSENTIALLY AN ATTEMPT TO JUSTIFY A CERTAIN CONCLUSION

THROUGH AN APPEAL TO REASON AND PRINCIPLE. THE QUALITY OF
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CANADIAN JURISPRUDENCE MUST BE JUDGED THEREFORE BY THE DEGREE
TO WHICH THE JUDGMENTS OF OUR COURTS OF LAW INVOKE SOUND
LEGAL PRINCIPLE.

THE BENCH AND BAR HAVE COME TO VIEW LAW IN BROADER
TERMS THAN AT AN EARLIER DATE. THIS CHANGE IN ATTITUDE IS
REFLECTED IN THE USE NOW MADE OF PERIODICAL LITERATURE. AT
ONE TIME COURTS PROHIBITED THE USE OF PERIODICALS ALTOGETHER.
AS RECENTLY AS 1950, IN THE SUPREME COURT OF CANADA, THE
CHIEF JUSTICE REFUSED TO ALLOW COUNSEL TO REFER TO AN ARTICLE
IN THE CANADIAN BAR REVIEW. HE SAID THAT THE CANADIAN BAR
REVIEW WAS NOT AN AUTHORITY IN THE SUPREME COURT OF CANADA.
ELSEWHERE, A RULE WAS APPLIED THAT ONLY WRITERS WHO HAD HELD
OR ACTUALLY HELD JUDICIAL OFFICE COULD BE CITED. ALTERNATIVELY,
IT WAS SAID THAT LIVING AUTHORS COULD NOT BE CITED PRESUMABLY
ON THE GROUND THAT ONLY WHEN DEAD COULD THE AUTHOR BE DEPENDED
UPON NOT TO CHANGE HIS OPINION.

THE ILLOGICAL REQUIREMENT THAT AN AUTHORITY BE
CONTAINED IN A "BOUND" VOLUME AND NOT IN PERIODICAL FORM IN
ORDER TO BE CONSIDERED IS, HAPPILY, NO LONGER WITH US. JUDGES
DO READ AND USE LEGAL PERIODICALS, BOTH éANADIAN AND NON;
CANADIAN. THE WEIGHT TO BE GIVEN TO A CITATION DEPENDS UPON
THE COGENCY OF THE ARGUMENT, THE INTELLECTUAL HONESTY OF THE
SCHOLARSHIP, THE THOROUGHNESS OF THE RESEARCH AND, YES, THE

REPUTATION OF TEE AUTHOR.
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ALONG WITH THE INCREASING USE OF THE LEGAL RESEARCH
REFLECTED IN THE PERIODICAL LITERATURE, JUDGMENT WRITING IN
OUR COURT HAS SHOWN A NEW OPENNESS TO EXTRINSIC MATERIALS
FROM OTHER SOURCES. THE ANTI-INFLATION REFERENCE IS ONE
EXAMPLE. THE RECENT DECISION OF THE COURT IN REFERENCE TO

THE RESIDENTIAL TENANCIES ACT, IS ANOTHER. IN THE LATTER

CASE THE COURT ACCEPTED AS EVIDENCE VARIOUS REPORTS PREPARED
BY THE ONTARIO LAW REFORM COMMISSION DEALING WITH LANDLORD AND
TENANT MATTERS. I WELCOME THESE DEVELOPMENTS PARTICULARLY IN
THE FIELD OF CONSTITUTIONAL LAW. AS THE COURT NOTED IN THE

RESIDENTIAL TENANCIES ACT, CONSTITUTIONAL CASES ARE MORE THAN

A BARREN EXERCISE IN STATUTORY INTERPRETATION. WHAT IS
INVOLVED IS AN ATTEMPT TO DETERMINE AND GIVEN EFFECT TO THE
BROAD OBJECTIVES AND PURPOSES OF OUR CONSTITUTION VIEWED AS
A "LIVING TREE" IN THE EXPRESSIVE WORDS OF LORD SANKEY IN

EDWARDS V. ATTORNEY GENERAL FOR CANADA.

THE STRUCTURE OF THE ORDINARY APPELLATE JUDGMENT
IS WELL KNOWN. IT OPENS WITH A DESCRIPTION OF THE NATURE
OF THE ACTION AND HOW IT REACHED THE APPELLATE COURT. THE
ISSUES OR QUESTIONS TO BE DECIDED ARE STATED, THEN THE
ESSENTIAL FACTS, DISCUSSION AND APPLICATION OF RELEVANT LEGAL
PRINCIPLES AND AUTHORITIES, AND FINALLY, THE DISPOSITION OF
THE CASE.

LORD DENNING'S METHOD, WHICH I HAPPEN TO ADMIRE,

IS TO START WITH A CAREFUL, SMOOTH EXPOSE OF FACTS PUT AS A



STORY. TAKE THIS EXAMPLE OF AN OPENING SENTENCE: "IT WAS
BLUE BELL TIME IN KENT", OR THIS, "OLD PETER BESWICK WAS A
COAL MERCHANT ... ALL HE HAD WAS A LORRY, SCALES AND WEIGHTS".
IT IS ALMOST LIKE TELLING A TALE: "THERE IS IN LANCASHIRE
A RIVER CALLED ELLER BROOK ...". THE JUDGE THEN PROCEEDS TO
EXPLAIN THE SITUATION, TAKING CARE TO BE UNDERSTANDABLE
RATHER THAN STRICTLY RELEVANT. THE FORM OF THE JUDGMENT IS
FELICITOUS AND iNTEGRATES VARIOUS FORMS OF REASONING.

LANGUAGE IS COMMUNICATION. PEOPLE MUST BE CAPABLE
OF UNDERSTANDING WHAT WE SAY. WE, AS JUDGES, AS INSIDERS,
SHOULD NOT USE A SPECIALIZED JARGON LIKE THAT OF THE LAW
TO TALK ONLY TO OTHER INSIDERS, TO OTHER JUDGES AND MEMBERS
OF THE BAR. THE LAW OF TODAY HAS A BROAD CONSUMER BASE.
OUR JUDGMENTS TOUCH THE LIVES OF ALL CANADIANé. THEY SHOULD
CONVEY MEANING TO ALL WHO READ THEM, WHETHER OR NOT THEY ARE
LEARNED IN THE LAW. IT IS NOT A MATTER OF PANDERING TO
ILLITERATES. IT IS SIMPLY RECOGNITION OF THE OBVIOUS. WHEN
WE TALK TO A BROAD AUDIENCE AND DEMAND TO BE UNDERSTOOD, WE
SHOULD USE THE LANGUAGE OF SIMPLICITY, WHATEVER DIFFICULTIES
THIS MAY ENTAIL IN EXPRESSING THE SUBTLETIES WHICH CONSTITUTE
ébME OF THE PIVOTAi CONSIDERATIONS OF LAW.

HOW THEN DO WE FULFILL THE FUNCTION OF JUDICIAL
WRITING, WHICH IS TO INFORM AND TO PERSUADE? HOW DO WE
CONVEY OUR IDEAS IN A MANNER IN WHICH THE READER WILL FOLLOW

THE IDEAS EFFORTLESSLY, WITHOUT BEING CONSCIOUS OF THE WORDS?



"SHORT WORDS ARE BEST AND THE OLD WORDS WHEN SHORT ARE BEST
OF ALL", SAYS SIR WINSTON CHURCHILL, WINNER OF THE NOBEL
PRIZE FOR LITERATURE IN 1953. CHURCHILL OFFERED THIS ADVICE
TO WRITERS: "I BEGAN TO SEE THAT WRITING, ESPECIALLY
NARRATIVE, WAS NOT ONLY AN AFFAIR OF SENTENCES, BUT OF
PARAGRAPHS. INDEED I THOUGHT THE PARAGRAPH NO LESS IMPORTANT
THAN THE SENTENCE. MACAULAY IS A MASTER OF PARAGRAPHING.
JUST AS THE SENTENCE CONTAINS ONE IDEA IN ALL ITS FULLNESS,
SO THE PARAGRAPH SHOULD EMBRACE A DISTINCT EPISODE; AND AS
SENTENCES SHOULD FOLLOW ONE ANOTHER IN HARMONIOUS SEQUENCE,
SO THE PARAGRAPHS MUST FIT ON TO ONE ANOTHER LIKE THE
AUTOMATIC COUPLINGS OF RAILWAY CARRIAGES ...". SIR WINSTON
CONCLUDES THAT, "GOOD SENSE IS THE FOUNDATION OF GOOD
WRITING". WHO CAN DOUBT THE VALIDITY OF THAT? _

AT THE INVITATION OF MR. JUSTICE STEVENSON AND
NOT WITHOUT SOME TEMERITY, I HAVE COMPILED A LIST OF DO'S
AND DONT'S. 1IN MY JUDGMENTS I HAVE ERRED IN BOTH DIRECTIONS;
I HAVE DONE THE "DONT'S"™ AND FAILED TO DO THE "DO'S". I
NONETHELESS OFFER THE LIST IN THE HOPE THAT IT MAY BE OF
INTEREST. HERE ARE THE "DO'S". I SUGGEST THAT YOQU
1. WRITE THE FIRST DRAFT OF YOUR JUDGMENTS IN YOUR
OWN HANDWRITING. THIS AVOIDS DISCURSIVENESS AND AFFORDS A
STRONG INDUCEMENT TO WRITE BRIEF JUDGMENTS, ALTHOUGH I
CONFESS IT DOES NOT ALWAYS ACCOMPLISH THAT PURPOSE. IN HIS

LATER YEARS HOLMES WROTE HIS OPINIONS STANDING UP, COMMENTING
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THAT, "NOTHING CONDUCES TO BREVITY LIKE A CAVING IN OF THE
RKNEES".

2. OPEN WITH A STRONG PARAGRAPH. THE IMPORTANCE OF
THE FIRST PARAGRAPH CANNOT BE OVER-EMPHASIZED. TELL THE
READER WHAT THE CASE IS ABOUT SO THAT HE MAY KNOW WHAT TO
LOOK FOR AS HE PROCEEDS. DON'T LEAVE HIM HANGING UNTIL PAGE
5 AND PAGE 6. 'DON'T BURY HIM UNDER A MOUNTAIN OF DETAIL.
WHETHER THE AUTHOR OF THE JUDGMENT LETS THE CAT OUT OF THE
BAG AND REVEALS IN THE OPENING PARAGRAPH WHO IS GOING TO
WIN THE APPEAL ORIWHETHER HE LEAVES THE READER IN SUSPENSE
UNTIL THE END OF THE JUDGMENT IS A MATTER OF INDIVIDUAL STYLE.
3. IF THE JUDGMENT IS TO BE LENGTHY PREPARE A PLAN
OR METHOD OF ORGANIZATION, LISTING, IN SOME LOGICAL AND
UNDERSTANDABLE SEQUENCE, THE ESSENTIAL ELEMENTS. THE
PREPARATION OF AN OUTLINE BEFORE CREATING THE JUDGMENT
SHOULD ADD TO BREVITY, CLARITY AND READER COMPREHENSION.

4. BREAK THE TEXT OF A LONG JUDGMENT INTO PARTS BY
USING NUMBERS OR TOPICAL HEADINGS. THE HEADINGS ARE NOT
PROPOSITIOUS OF LAW OR OF FACT OR EVEN SENTENCES BUT MERELY
INFORMATIVE PHRASES.

5. USE THE ACTIVE VOICE - PASSIVE VOICE INDICATES

A VAGUE, ANONYMOUS THING. USE THE TRANSITIVE RATHER THAN
INTRANSITIVE, THE PERSONAL RATHER THAN THE IMPERSONAL. USE
AFFIRMATIVE STATEMENTS. I RECENTLY READ A JUDGMENT WHICH

IN A SINGLE SENTENCE CONTAINED THREE NEGATIVES IN QUICK
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SUCCESSION. THE TEXT READ WELL BUT THE READER WAS LEFT TO
HIS OWN DEVICES IN DIVINING WHAT WAS MEANT.

I MAKE A PLEA FOR LANGUAGE OF SIMPLICITY AND
STRENGTH. LET ME QUOTE TO YOU THE FINEST OPENING, BY THE
COUNSEL FOR THE DEFENSE IN A MURDER CASE, EVER KNOWN, IT
WAS BY JOHN ENGLISH, WHEN HE APPEARED IN THE GREAT TRIAL OF
MADELEINE SMITH. "GENTLEMEN", HE SAID, "THE CHARGE AGAINST
THE PRISONER IS MURDER, AND THE PUNISHMENT OF MURDER IS ‘
DEATH, AND THAT SIMPLE STATEMENT IS SUFFICIENT TO SUGGEST
TO YOU THE AWFUL NATURE OF THE OCCASION WHICH BRINGS YOU AND
ME FACE TO FACE".
THE SIXTH SUGGESTION -
6. " LET EACH TOPIC, IF POSSIBLE, BE DISCUSSED AND
DISPOSED OF IN A COMPARTMENT BY ITSELF. SAY ONE THING AT
A TIME. 1T IS BOTH DISTRACTING AND UNHELPFUL TO FIND A
TOPIC APPEARING AND RE-APPEARING THROUGH THE TEXT. POLANYI,
THE HUNGARIAN MATHEMATICIAN, SAID, "THE FIRST RULE OF STYLE
IS TO HAVE SOMETHING TO SAY. THE SECOND RULE OF STYLE IS TO
CONTROL YOURSELF WHEN, BY CHANCE, YOU HAVE TWO THINGS TO SAY;
SAY FIRST ONE, THEN THE OTHER, NOT BOTH AT THE SAME TIME".
LAWYERS ARE NOT TROUBLED BY A DEARTH OF THINGS TO SAY. BUT
THE SECOND RULE DESERVES CAREFUL ATTENTION; IT IS NOT AS
SELF-EVIDENT AS IT MAY SEEM.
7. STATE THE LEGAL PRINCIPLE OR PRINCIPLES WHICH

ARE DISPOSITIVE OF THE APPEAL. RESPECT STARE DECISIS.
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IF YOU INTEND A JURIDICAL REVOLUTION AND A DEPARTURE FROM
ESTABLISHED DECISIONAﬂ‘LAW, SAY SO, AND SAY WHY. DO NOT
ATTEMPT TO DISTINGUISH THE INDISTINGUISHABLE CASE.
8. KEEP READILY AT HAND A GOOD DICTIONARY AND A
THESAURUS OF SYNONYMS, BOTH ARE HELPFUL TOOLS.
9. FINALLY, WRITE AND REWRITE. JUSTICE LOUIS
BRANDEIS SAID: "THERE IS NO SUCH THING AS GOOD WRITING.
THERE IS ONLY GOOD REWRITING". I HAVE FOUND THAT THE FIRST
DRAFT OF A JUDGMENT IS USUALLY A CONFUSING MASS OF REFRACTORY,
REPETITIVE AND, AT TIMES, CONTRADICTORY MATERIAL. ONE MUST
GO OVER THE DRAFTS. RE-ARRANGE THE SEQUENCE TO MAKE THE
JUDGMENT FLOW EASILY. RUB AWAY EVEﬁY MUDDY WORD. "CUT OUT
UNNECESSARY WORDS" IS ADVICE NOT EASY TO TAKE. ONCE WE HAVE
PUT SOMETHING ON PAPER WE FIND IT HARD TO CUT. TO DO SO
WHILE STILL GLOWING WITH THE PRIDE OF AUTHORSHIP IS HARD.
BUT WE SHOULD REJECT MATTERS OF LITTLE RELEVANCE. REDUCE THE
CUMULATIVE STATEMENTS OF FACT AND LAW. DR. JOHNSON'S ONLY
RULE FOR WRITING WAS THIS: "READ OVER YOUR COMPOSITIONS,
AND WHEN YOU MEET WITH A PASSAGE WHICH YOU THINK IS PARTICULARLY
FINE, STRIKE IT OUT". I SAY THEREFORE, EDPIT AND RE-EDIT SO
THAT THE END PRODUCT IS CLEAR, CONCISE AND READABLE.

IF I MIGHT TURN NOW, BUT BRIEFLY, TO THE "DONT'S".
I SUPPOSE THE FIRST MUST BE A PREFERENCE FOR THE FAMILIAR TO
THE FAR-FETCHED, THE CONCRETE TO THE ABSTRACT, THE SINGLE
WORD TO THE CIRCUMLOCUTION. IS IT NOT BETTER TO "REFER" THAN

TO "ADVERT", TO "TELL" RATHER THAN "ADVISE", TO "INFORM"
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RATHER THAN "APPRISE". THERE IS REALLY NO NEED IN LEGAL
WRITING TO BE FORMAL AND STUFFY. YET HOW MUCH OF IT WE SEE!
IF, AS HAS BEEN SAID, THE LAW DEALS WITH MAN'S RELATION TO
MAN, TO HIS SOCIETY, AND TO HIS GOVERNMENT; WITH ORDINARY,
DAY-TO~-DAY EVENTS AND OCCURRENCES; THEN, FOR THESE, DOES THE
LAW NEED LATIN? DOEs IT NEED OBSOLETE TERMS AND PHRASES?
THE LANGUAGE OF THE LAW SHOULD BE AS DYNAMIC AS THE SOCIETY
WHICH THE LAW SEEKS TO SERVE. WE HAVE A TENDENCY TO TAKE

A PHRASE SUCH AS RES IPSA LOQUITUR OR NOVUS ACTUS INTERVENIENS

AND GIVE IT A RESPECT WHICH IT DOES NOT DESERVE. BECAUSE IT
IS LATIN, AND ADDS A CERTAIN ELEGANCE, WE ELEVATE IT TO A
PRINCIPLE. THE UNCRITICAL USE OF LATIN PHRASES AND MAXIMS
BEDEVILS THE LAW. THEIR VERY FACILITY TENDS TO DISTRACT AND
LEAD TO LAZY REPETITION, EXPRESSING DIFFERENT AND SOMETIMES
CONTRADICTORY IDEAS. LORD ESHER ONCE SAID: "I DETEST THE
ATTEMPT TO FETTER THE LAW WITH MAXIMS. THEY ARE ALMOST
INVARIABLY MISLEADING; THEY ARE FOR THE MOST PART SO LARGE
AND GENERAL IN THEIR LANGUAGE THAT THEY ALWAYS INCLUDE SOMETHING
WHICH IS REALLY NOT INTENDED TO BE INCLUDED IN THEM", AND
JUSTICE CARDOZO HAS OBSERVED: "METAPHORS IN LAW ARE TO BE
NARROWLY WATCHED, FOR STARTING AS DEVICES TO LIBERATE THOUGHT
THEY END OFTEN BY ENSLAVING IT". SO, AMONG THE "DONT'S" -
AVOID LATIN AND MAXIMS. NEXT, LET ME PLEAD FOR THE AVOIDANCE
OF CLICHéS. WHY DO WE MAR OUR OTHERWISE EXCELLENT JUDGMENTS
BY SUCH PHRASES AS "I WOULD VENTURE TO SUGGEST", "IF I MAY BE

PERMITTED TO ADD", ”SPEAKING WITH ALL DEFERENCE" AND SO ON.



-_ 13 -

THERE ARE MANY WORDS AND PHRASES WHICH, THOUGH ONCE FRESH
OR NOVEL, HAVE BECOME WORN OUT FROM OVERUSE. TAKE SUCH
PHRASES AS "AT ARM'S LENGTH", "INCONTROVERTIBLE FACT",
"TO ALL INTENTS AND PURPOSES". PROFESSOR KOLB AND HIS
ASSOCIATES HAVE NO DOUBT WARNED AGAINST EXPRESSIONS SUCH
AS "A CURSORY EXAMINATION IS SUFFICIENT" OR "THIS POINT NEED
NOT LONG DETAIN US". THE LOSING LAWYER AND HIS CLIENT WILL
FEEL THE EXAMINATION HAS BEEN TOO CURSORY AND THAT THE COURT
SHOULD HAVE DETAINED ITSELF A LITTLE LONGER. AND AGAINST
SUCH REDUNDANCIES AS "NO CITATION OF AUTHORITY IS NEEDED".
IF THE CITATION OF AUTHORITY IS NOT NEEDED THE INFORMED READER
WILL KNOW IT. BUT WHERE THIS EXPRESSION IS USED MANY WILL
SUSPECT THAT A CITA&ION WAS REALLY NEEDED BUT COULD NOT BE
FOUND.

HOW OFTEN DO WE USE DOGMATIC AND CONCLUSION-=-BEGGING
PHRASES SUCH AS "IT IS OBVIOUS", "IT IS CLEAR", "IT IS TOO
PLAIN FOR WORDS" OR "UNDOUBTEDLY" TO INTRODUCE ARGUMENTS THAT
WERE NOT OBVIOUS, CLEAR OR BEYOND DOUBT. AS ONE AUTHOR HAS
NOTED, IF YOU CAN GIVE A NEW TWIST TO AN OLD WHEEZE, THAT'S
QUITE DIFFERENT. TO "THINK TWICE BEFORE YOU ACT" IS A CLICHé.
BUT IT CAN BE RENOVATED TO SOUND LIKE NEW: "THIS WILL COMPEL
THE ADMINISTRATOR TO THINK ONCE, EVEN IF NOT TWICE, BEFORE
HE ACTS". "NOT WORTH THE PAPER IT'S WRITTEN ON" IS
HACKNEYED; BUT ONE JUDGE DUSTED IT OFF WHEN HE SAID IN HIS
COURT "THE UNWRITTEN LAW" IS NOT WORTH THE PAPER IT ISN'T

WRITTEN ON".
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OTHER "DONT'S" READILY COME TO MIND; THE AVOID-
ANCE OF SUCH TRITE PHRASES AS "WELL-SETTLED" AND "CONSTRAINED
TO HOLD". I WINCE WHEN I READ STILTED WORDS AS "LEARNED
DEFENCE COUNSEL CONTENDED". THE ENSUING DISCUSSION INVARIABLY
ESTABLISHES THAT DEFENCE COUNSEL IS ANYTHING BUT LEARNED, AT
LEAST IN RESPECT OF THE POINT IN CONTENTION.

I WISH TO MAKE BRIEF REFERENCE TO BUT ONE OTHEﬁ
MATTER, FOOTNOTES. I AM NOT AN ARDENT fOOTNOTER. I RESENT
BEING ASKED TO INTERRUPT MY READING OF THE TEXT TO READ, OR
AT LEAST GLANCE AT, THE FOOTNOTE. IF THE THOUGHT IS IMPORTANT
ENOUGH TO BE RECORDED IT IS IMPORTANT ENOUGH TO DESERVE A PLACE
IN THE BODY OF THE JUDGMENT. IT IS PARTICULARLY IRRITATING
WHEN, AS HAS OCCURRED, THE FOOTNOTE CONTAINS WHAT IS REALLY
THE DECISIVE POINT OF THE ENTIRE JUDGMENT. I HAVE NO DOUBT
THAT FOOTNOTES MAY AT TIMES SERVE A USEFUL PURPOSE BUT LET
THEM NOT COMPETE WITH THE MAIN TEXT.

I RETURN TO MY THEME OF WRITING IN WORDS WHICH
ARE EASY TO UNDERSTAND. IN SUPPORT I HAVE THE BIBLE, FIRST
CORINTHIANS CHAPTER 14, VERSE 9 "SO LIKEWISE YE, EXCEPT YE
UTTER BY THE TONGUE WORDS EASY TO BE UNDERSTOOD, HOW SHALL
IT BE RNOWN WHAT IS SPOKEN? FOR YE SHALL SPEAK INTO THE
AIR".

LET US DEVELOP A LOGICAL NARRATION SO THAT WHEN

THE CONCLUSION IS REACHED PEOPLE WILL KNOW THAT CERTAINTY
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OF WHICH LLEWELLYN SPOKE - "'HE CERTAINTY AFTER THE EVENT
WHICH MAKES ORDINARY MEN, AND LAWYERS, RECOGNIZE AS SOON AS
THEY SEE THE RESULT THAT, HOWEVER HARD IT HAS BEEN TO REACH,
IT IS THE RIGHT RESULT. THEN MEN FEEL THAT IT HAS REALLY

BEEN CLOSE TO INEVITABLE".





