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Administrative law and the Charter




Overview

1. Mapping Charter jurisdiction: Top - Down
Charter application meets common law
constitutionalism

2. Dore: Switching tracks . . . to the
administrative law approach

3. Questions arising post - Dore




1. Mapping Charter jurisdiction

v Statutory bases of Charter jurisdiction

BAuthority to determine  Charter validity of a term
of the enabling statute ( Martinv Laseur> 6t est 0)

BAuthority to award s.24(1)  Charter remedies
(Conway 0t est 0)

1 Common law obligation to exercise
aadministrative discretion in light of Charter
(and other fundamental) values
BDore proportionality . . .




Martin and Laseur (SCC 2003): Authority

to determine Charter validity of enabling
legislation

+ Martin . Clear rejection of the logic of dissent
of Lamer J. in Cooper

BoOnly courts have the requi ¢
entrusted with the constitutional scrutiny of
| egi sl ati on . . . 0

11 Cooper v. Canada (Human Rights Commission ), [1996]
3 S.C.R. 854 at para 13




Martin and Laseur (SCC 2003)

o[ Bl]y virtue of s.52(1),
constitutional validity inheres in every
legislative enactment. Courts may not apply
iInvalid laws, and the same obligation applies
to every level and branch of government,
including the administrative organs of the
state. o
BMartin and Laseur, at para 28




Martin and Laseur (SCC 2003)

] f an Aebddwed with the power to
consider questions of law relating to a
provision , that power will normally extend
to assessing the constitutional validity of
that provision . . . 0




Martin and Laseur. Authority to determine
Charter validity of enabling legislation

1. Does ADM have jurisdiction 0 express or
implied 0 to decide questions of law arising
under the challenged provision?

2. Has the presumption raised by explicit or
implicit grant of authority to decide
guestions of law been rebutted?




Martin and Laseur (SCC 2003)

If tribunal authority  In place . ..

{ Traditional Charter analysis of law: right -
Infringement , s.1 justification

i Correctness standard of review

{ Determination of invalidity applicable
only to the case at hand




Principles animating Martin . . .
BS.52(1) Constitution i1 s 0s

BAccesstothe Charter - 0 Not some &Goly

BAut hority odoes not wunder mi

courts as final arbiters of constitutionality in
C a n a dcartectness review, limited application)

BADM insights into specific administrative context
/ ability to compile factual record . ..




Principles animating Martin . . .

1 0 | time case of Charter matters which arise in
a particular regulatory context, the ability of
the decision maker to  analyze competing
policy concerns is critical.. .. The informed
view of the Board, as manifested in a
sensitivity to relevant facts and an ability to

compile a cogent record , is also of invaluable
assistance. 0

B- Martin at para 30, citing La Forest J. in Cuddy
Chicks, at pp. 16- 17 (emphasis added)




+ Paul v. British Columbia (Forest Appeals

Commission) 2003 SCC 55

BProvincial tribunal - authority to deal with
aboriginal rights engaged by s.35 of CA, 1982




