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A legitimate foundation for judicial review has been the Holy Grail of
American constitutional theory. Every constitutional law class begins with the
search and endswith theinstructor’ sindoctrination of the studentsinto hisor her
own favorite among the theoretical contenders. That might be Dworkin's view
of law as integrity, Ely’s view of courts as the policemen of the democratic
process, Bickel’ sview of the priority of principle over policy, Ackerman’sview
of atwo-track democracy, or Bork’s view of originalism. But the legitimacy of
judicia review in ademocratic polity cannot be established by appeal sto theory.

About such theories, we can say two things. First, each provides a
description of some element of thejudicial practice. Second, the mistake of each
isto believe that because it isin part descriptive, it offers the key to the entire
puzzle. There is no such key. The legitimacy of judicia review, if it is to be
found at all, must be located in its success as a practice. Thisis good news for
judges, but bad news for the law professors.

Judicial review isat the heart of the American practice of constitutional
self-government. It occupies that position because it has been a remarkably
plasticinstitution, capable of absorbing many different theories. My ambitionin
this talk is to illustrate this theoretical diversity and to show that it can be
understood from the broader perspective of democratic constitutionalism.

I. THE FOUNDING MYTH : POPULAR CONSENT TO
POLITICAL SCIENCE

| don’'t think it hard to imaginethe Framers' understanding of the task of
writing the Constitution. They considered themselves to be men of the
Enlightenment, and the task of creating a new constitution appeared to them to
beaproblem of applied political science. Madison prepared for the Philadel phia
convention by reading the classics on the history of republics and contemporary
political and moral theory. Today, constitutional framers are more likely to read
Rabert Dahl on thevarieties of demaocratic organization or John Rawlsonjustice.
Nevertheless, theimpulse is the same : to understand the ideal elements of self-
government, to learn from historical experience, and then to translate those
theoretical and historical insights into a set of functioning institutions.
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The dilemmathat confronts the political scientist or law professor who
claims to possess this expert knowledge remains the same as that which
confronted the Founders : what is the place of reason within ademocratic order
that derivesitslegitimacy from the consent of the governed? Merely possessing
a science of politics does not entitle anyone to rule. Conversely, the fact that a
government has received the consent of the governed hardly meansthat itis a
rational system of governance.

For the American Framers, the resolution of this dilemma was to
conceive of the ratification process as itself an exercise in scientific, self-
government. On the opening page of the Federalist Papers, we find the question
starkly posed : “whether societiesof menarereally capable or not of establishing
good government from reflection and choice, or whether they are forever
destined to depend for their political constitutions on accident and force.” The
peoplearecalled uponto deliberate, that isto exercisereason, and to choose, that
is to exercise will on the basis of their insights into the science of self-
government. The Framers must not only construct asystem of government based
on science, but they must also have the political skillsto convince the people to
adopt this structure as their own.

The American myth of the founding, a myth established already by the
time of Chief Justice Marshall’s decision in Marbury v. Madison' in 1803,
asserts the successful linkage of reason and will through ratification. The
congtitution is a product of science, and the constitution is a product of self-
government. It is “state of the art” republican constitutionalism.

We see this new science of self-government reflected not just in the
conception of ratification, but aso in the constitutional product itself. Thiswas
not aconstitution of rights, but a constitution of structure. The Framers believed
that popular government could only be well-ordered if it worked within an
elaborate structure of indirect representation and separation of powers. The new
science of politicswaslargely ascience of representation. Their ambition wasto
design astructure of representation that would suppressthe corrupting effects of
passion — both on the voters and their representatives — and thus create a
government of reason. Only if popular government could also be enlightened
government, could the republican project be successful.

1. 5U.S. (1 Cranch) 137 (1803).
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At every level, fromtheir abstract theory of government to the detail s of
its on-going operation, the Framers hoped for asynthesisof political scienceand
popular consent. Of course, even within their own terms they were not fully
successful : they offered no scientific, but only a political, defense of the
Constitution’s protection of slavery. They justified legal recognition of slavery
as a necessary political compromise rather than as an expression of a natural
inequality. Apart from that, however, they believed they had largely
accomplished their task.

The American practice of judicial review hasitsoriginin thisoptimistic
belief in the synthesis of reason and will. Because the constitution expressed
popular consent to the product of scientific reasoning, it was possibleto believe
that judicial application of the principles of political science was a legitimate
expression of the will of the people. Believing in this synthesis, they did not
confront a conflict between the claims for reason and those for will.

This is just the pattern of argument that one finds in Marbury v.
Madison, which offers the first articulate expression of the power of judicial
review. Chief Justice Marshall appeals directly to the principles of political
science, explaining the necessary character of written constitutions, the priority
of constitutional principles over statutes, and the logic of the judicial role. For
him, these principlesare apart of the science of republican government; they do
not depend upon the Founders' intent or past legal precedents. Nevertheless,
Marshall explains that these scientific principles are confirmed, although not
created, by the text that has been ratified by the people.

A generation later, Justice Story, the first law professor at Harvard,
praises Chief Justice Marshall’ s opinions for having alogical character similar
to that of mathematical proof. Story had their internal ambition just right :
Marshall understood himself to standinthe samepolitical sciencetradition asthe
Framer’ sthemsel ves. He continued thetask of crafting aconstitutiononthebasis
of the insights of political science.

Today, all of this strikes us as quite odd, because we have for the most
part lost the beliefs that political science is a “real science,” that reason can
resolve our political controversies, or that judges are really all that reasonable.
Nevertheless, we see a reflection of these views in much of the contemporary
discussion of human rights. For the Framers, the science of politics was
fundamentally concerned with the structures of representation, i.e., with the
deployments of power, rather than with the nature of rights. We are less
confident about structure, but more confident about rights. Judges, many believe,
should be expertsin the new science of human rights, and this should inform all
of their work.
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Human rights are thought to be universal in the same way that the
Framers believed that republican political science was universal. For many
constitutional scholars, there is an assumption that the Constitution must
establish as law whatever the science of rights demonstrates in theory. Thus, a
generation ago, scholars sought to show the constitutional relevance of John
Rawls. Today, Ronald Dworkin arguesthat the constitutionincorporatesaliberal
theory of rights, while Richard Epstein argues for the classical liberalism of
property rights. We constantly transfer the debates of political theory tothearena
of constitutional interpretation.

In the American context, all of these scholarly efforts suffer from the
same problem. Without the Founders’ belief that political science has received
popular legitimation, even the most just theory of rights confronts a problem of
legitimacy. Thisis, by the way, the same democracy deficit that the European
Union confronts, asit too seeks to deploy akind of scientific, legal rationality.

Il. THE RISE OF ORIGINALISM

One pole of American constitutional debate always reflects an
enthusiasm for deliberation, reason, and political science. The other pole aways
reflects a similar enthusiasm for consent as the sole ground of legitimate
government. Only the founding generation had the luxury of living within afelt
synthesis of the two poles. The next generation had already lost that faith. That
generation was the first to confront a problem that is a structural feature of all
constitutional government : how can the expression of consent through
ratification extend to future generations? If the ground of legitimacy is consent,
doesn’t every generation have an equal right to express or withdraw its consent?

Nor could the second generation easily turn to the second element of the
synthesis, reason, as the ground of constitutional legitimacy. There too they
confronted a problem with which we are very familiar. It quickly turned out that
there was more than one science of republican government. Therewere deep and
fundamental disagreements over the first principles of this new constitutional
government. Was the Constitution properly understood as a sort of treaty
arrangement among states that remained fundamentally sovereign, or did it
establish a new sovereign to which the states were subordinate? On this issue
turned the fate of nation. No appeal to political science could resolve it.

American historians continue to argue about the nature of the founding.
What is important in this context is not ascertaining the correct answer, but
seeing that the magnitude of this disagreement undermined any claim that the
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Court could put forward to continue the Founders' project of governancethrough
application of the principles of political science. Such claims were about as
convincing then as would be a contemporary claim by the courts to resolve the
difference between Rawls and Nozick, or Dworkin and Epstein, on the grounds
of science alone.

At the same time that political science was discrediting itself through
disagreement, and consent was undermined by the passage of time, anew ground
for judicial review wasemerging : maintenance of original intent. To understand
this, one has to consider the appearance of political order to the post-founding
generation. The era of constitutional construction was over. This generation
inherited the constitutional order from their predecessors. If constitutional
governance was to survive the generational shift, the new generation had to
reconceive of the constitutional project and of their own relationship to the state
in away that made maintenance of an inherited constitution an expression of
their own self-identity.

Exactly thisneed gave birth to the American doctrineof originalism. The
second generation understood itself as children of the Founding Fathers— only
now do they become “Fathers’ rather than Framers or Founders — and they
understood their unique moral and political mission to be maintenance of that
which was bequeathed to them by the Fathers. The problem of constitutionalism
was no longer that of creation guided by political science; rather, it was
maintenance of an established order.

The great debates of the antebellum period are not over the need for a
childlike devotion to the Fathers, but rather family quarrels over who could
legitimately claim to be the good son. Lincoln campaigned on a platform of
putting slavery back on the course set by the Fathers, but so did Douglasin his
claim that the issue should be resolved under the principle of popular
sovereignty. The Confederacy, no less than the Union, believed that they were
preserving the work of the Fathers. Both sides worshiped the same ancestors.

We see the clearest example of the rise and power of originalismin the
most notorious of all Supreme Court decisions, Dred Scott.” If we step back from
the repellant holding of the case — that free blacks could not be citizens of the
United States — we see an amazing assertion of judicial hubris. The Court
believedthat it could apply law to settlethe most controversial issuesconfronting
the country. What gave it the confidence to believe that the losing side would

2. Dred Scott v. Sanford, 19 How. 393 (1857).
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accept the legitimacy of ajudicia pronouncement? The answer is the political
psychology of originalism.

The Court believed that by making contact with the original intent all
sides to the dispute would recognize themselves as members of a single
intergenerational community with an established identity.

It is not the province of the court to decide upon thejustice or injustice,
the policy or impolicy, of these laws. The decision of that question
belonged to the political or law-making power; to those who formed the
sovereignty and framed the Constitution. The duty of the court is, to
interpret theinstrument they haveframed|...] accordingtoitstrueintent
and meaning when it was adopted.

Understanding and applying the principles of republican political science no
longer fallswithin thejudicial role. Neither can the Court be “the mere reflex of
the popular opinion or passion of the day,” even when that popular opinion
purports to be more just than the Constitutional text. Maintenance, not reform
and certainly not creation, isthe role of the Court.

Setting forth the intent of the Fathers could, the Court thought, bring
peace and unity to adivided nation. It could do so only on two conditions. First,
the citizens too had to think of themselves as children of the Fathers, whose
political identity isexpressed by maintenance of theinherited order. Citizenshad
to be willing to subordinate the interests of justice to their common interest in
maintaining an intertemporal, communal self-identity. Second, citizens had to
believe the Court’s, rather than Lincoln’s, claim to express the Fathers' intent.
The huge sacrifice of the War that followed showed the Court to be half right.
This was a familial conflict among the sons competing for recognition as the
legitimate heirs of the Fathers, but the majority of these “children” did not
believe the Court. Instead, they believed that Lincoln expressed the intent of the
Fathers when, at Gettysburg, he invoked the Fathers' belief in equality.

Despite its association with Dred Scott, originalism remains one of our
most powerful modes of constitutional thought. At times, its contemporary
supportersseeit asaway of constrainingjudicial activismand thusshifting more
power to the representative branches. On thisview, anything about which we can
say that the Framers had no identifiable intent remains within the power of the
political branches. We might call thisa"Borkian” originalism. But thisisreally
a thin version of a powerful current in American political and constitutional
thought. This positive view of originalism believes that the responsibility of the
Court is to maintain in the current moment the past achievements of the
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sovereign people. It understands the most dangerous pathology of the judicial
roleto betheinvention of new law, but it seesthe same pathology in the political
branches’ tendency to create law inconsistent with the Framers’ intentions, even
when that law may be supported by a current majority and wholly justified as
rational policy.

Originalism of this sort allowsthe nation to see the Court asasymbol of
its 200 years of history, and thusas asymbol of national unity under asinglerule
of law. We are in our legal, political, and popular imaginations endlessly
fascinated with the Founding moment. We turn to it for guidance and for
understanding who we are, and what we should be. We want to be “the good
children” of the fathers, preserving for future generations the Constitution that
they left us.

The courts' originalist efforts to recover the past in order to resolve
current controversiesis often derided as*law office history,” too simple for the
complex historiographic standards of academics. Nevertheless, the turn to
historical sourcesremainsthe most common form of constitutional argument. No
lawyer would submit abrief without athorough survey of the historical sources;
no lawyer, and few judges, would argue that history simply “ does not matter.” A
good example of this dominant role of history is found in the current academic
controversies over the Second Amendment right to bear arms. An entire cottage
industry has emerged to produce arguments about whether the Framers had in
mind only the states' rights to maintain a militia or an individual right of gun
ownership. An outsider might well ask why anyone should care what aleisured,
gentlemen class now more than 200 years past thought about an issue within a
context they could not possibly imagine.

Yet in the Academy today, originalism in various forms is having
something of a comeback, having long been disparaged as a bastion of
conservative thought opposed to the liberal activism of the Warren Court.
Liberals are now trying to reclaim some of the emotional power of originalism.
For example, Larry Lessig has argued that the Framers' intentions must be
“translated” into a contemporary form. We must imagine how those intentions
would express themselves in light of changed circumstances. Bruce Ackerman
has expanded therel evant sourcesto which originalists must |ook by arguing that
the Constitution hasbeen amended by sovereign actsof the peopl e acting outside
of theformal boundariesof ArticleV procedures. Both of these scholars produce
an originalism sympathetic to aliberal agenda.
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1. THE EVOLVING CONSTITUTION

If thefirst half of the nineteenth century witnessed the turn frommaking
to maintai ning aconstitution, achangein constitutional self-conceptionfromthe
craftsmen of political science to the children of the Founding Fathers, the post-
Civil War period saw the exhaustion of the conceptual possibilitiesof orginalism.

Originalism always stands under the threat that it will appear not as a
form of popular self-government but rather asrule by the dead hand of the past.
Why should the will of a current majority be superceded by the intentions of a
prior generation? The problem is compounded when we consider that the
politically empowered at those earlier moments consisted almost exclusively of
propertied, white males. Justice Thurgood Marshall, as onewould imagine, was
never much of an enthusiast for originalist arguments. But why should any of us
be, if we imagine legitimate government to be popular self-government? Just as
achild might find that freedom of the self requires liberation from her parents
wishes, so constitutionalism seems to move between the poles of maintaining
faith with the past and declaring itself free in the present.

TheCivil War surely taught the Ameri can constitutional imaginationthat
originalism was not necessarily a way of avoiding conflict. In the post-war
period, the past no longer held out the same promise of meaning and hope for
national unity. Past generations, including that of the Founders, appeared,
instead, as naivein their optimism and ignorant in their science. Thiswas again
an age of scientific advance, and the new sciences were those that grasped the
Darwinian truth of evolution. A static constitutional text, and a Court committed
to originalism, could only doom the country to agovernment of unreason, bound
to repeat endlessly the mistakes of the past. In place of awritten constitution,
theorists now spoke of an “unwritten constitution” that evolved with the moral
growth of the nation.

The Constitution could not be an object made by those with expertisein
political science, because such expertise was never static. Political insight was
less abstract and more concrete. It proceeded incrementally, building on
experience. Constitutions, Justice Holmes, famously said, are organisms that
must grow, not static systems of balanced powers.
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Christopher Tiedeman, the first great theorist of this organic
constitutionalism, wrote that :

the great body of American constitutional law cannot be found in the
written instruments, which we call our constitutions; it is unwritten in
the constitutional and legal acceptation of the terms, and is to be found
in the decisions of the courts and the acts of the National and Sate
legislatures, constantly changing with the demands of the popular will.

Thelegitimacy of the Constitution, in hisview, lay in “the compl ete harmony of
its principles with the political evolution of the nation [...] and not [in] the
political acumen of the conventions which promulgated it.”

By the end of the century, the Constitution had been largely assimilated
to the common law, both of which evolved over time, neither of which could be
expressed in abstract principles, and both of which required expert training to
grasp. Constitutional interpretation shifted its attention, accordingly, to the
domain of judicial precedent. Increasingly, constitutional law meant the law
made by the Court. The Court need not be embarrassed by the claim that it was
making law, becausealaw that failed to evolvewoul dinevitably be unreasonable
and without popular support. This form of constitutionalism received its most
forceful expression in the doctrine of substantive due process — a doctrine
justified neither by the text nor by the intentions of the Framers, yet a
“necessary” doctrine in aworld of Social Darwinism.

If we strip this approach of its Social Darwinist frame, we find a very
familiar form of congtitutional argument. Indeed, wefind here the most standard
of all law-review arguments. Characteristically, an article begins by claiming an
“error” in arecent Supreme Court decision. The argument proceeds through a
survey of all of the relevant precedents, leading to the derivation of aprinciple
that has* evolved” from the Court’ s experiencesin and through these cases. The
error of the present decision, then, is that the Court failed properly to read its
own precedents, i.e., it failed to see the evolving direction of its own internal
history. In many areas of the constitutional law, for example criminal procedure
or commerce clause jurisprudence, we look for the principle of law to evolve
from the precedents themselves, not from something prior to, or outside of, the
case law.

Thisstyleof constitutional interpretation continuesthe Social Darwinist
faith in progress and the belief that constitutional adjudication must be a source
of reform. The fear of the dead hand of the past remains, alongside the positive
belief that each generation builds on the work of its predecessors. American
scholarsthink about theevolution of equal protectionjurisprudence, for example,
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injust thisfashion. The meaning of the norm of equality evolvedin aprogressive
fashion through aseriesof casesdealing step-by-stepwith race, alienage, gender,
and now sexual orientation. From this perspective, the past is not a kind of
golden age — the moment when the Fathers walked the earth — but only the
beginning of what inevitably takes many generations, and many cases, to work
out in full. The grounds of legitimacy for such a progressive, reformist view of
constitutional interpretation remain what they were one hundred years ago : the
Constitution represents the moral sense of the nation, which itself evolves over
time. The judge’'s responsibility is to make sure that no substantial gaps arise
between an evolving morality and a common-law constitutionalism.

This approach to judicial review has two obvious vulnerabilities : one
based on reason, and the other on will. Within the matrix of constitutional
thought at the turn of this century, Social Darwinism claimed the legitimacy of
science. A constitution that could not evolve would contradict the basic
requirements of reason. The claims of science, however, are always vulnerable
to thefashions of science. The early decades of this century saw theintroduction
of the empirical social sciences : economics, sociology, anthropology and
psychology. Theturn to these positive sciencesdiscredited the formal science of
law inwhich thejudges claimed an expertise. An common-law constitutionalism
supporting a Social Darwinist world view was an easy target for the new social
sciences. Thisisthe story of the legal realists, who attacked this entire earlier
world view as “Transcendental Nonsense” and proposed replacing the false
science of constitutionalism with the true science of government.

We dtill live deeply within the embrace of this transformation.
Institutionally, the legal realist attack stripped the Court of a“scientific” ground
for judicial review. Thennew social sciencesdid notincludea*legal science.” To
thisday, thereisan extremereluctancein the United Statesto speak of “ science”
when discussing the courts or legal interpretation. The locus of the science of
government shifted to the Administrative Agency, with its ability to gather
evidence and invoke statistical and economic expertise. The legal realists
produced little writing on constitutional law because the science of society had
become a science of managers and administrators. Judicial intervention in the
name of the Constitution came to look like a source of irrationality, at best, or
naked interests, at worst.

In part, the shifting character and locus of a science of government
undermined the common-law constitutionalism of the Lochner Court. But this
approach isequally vulnerable to a democratic attack. For the truth wasthat the
Court’sand scholars' claimsto interpret the law in accordance with the evolving
moral sense of the nation resulted in a very large schism between the people’s
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popular morality and the Court’ s judgment of that moral sense. While the Court
put the protection of private property at the center of its work, the people were
experimenting with support of apopulist political agenda. The crisiscameinthe
Court’ srejection of the New Deal program of political and economic reform. In
the end, of course, the Court yielded, but by the time it did, it could no longer
claim the legitimacy of either science or consent.

IV. A POPULAR CONSTITUTIONALISM

These New Deal developments left the modern Supreme Court in an
extremely difficult position. If it turned to originalism, it would be attacked for
irrationally imposing rule by the dead hand of the past; if it claimed a kind of
scientific expertise, it would be debunked for speaking nonsense; if it spoke of
an unwritten, evolving constitution, it would be told that the evol ution of popular
morality is better discerned by the political branches. To some degree these
arguments cancel each other out, allowing the Court and scholars to continue
deploying all of these approaches, as long as none is put forward as the sole
foundation of judicial review.

Judicial review did, however, find a new ground of legitimacy in the
post-War period. This ground built upon the understanding of the War itself as
a defense of democratic government against anti-democratic, European
ideologies that appealed to forms of scientific rationality. Judicial review now
had to be defended asan exercisein popular, representative government because
this was the only ground of legitimacy available. The two most important
theoriesinthe modern period, those of Alexander Bickel and of John Ely, do just
this.

Bickel’s most important work has the title, The Least Dangerous
Branch : The Supreme Court at the Bar of Politics.®* Most readers fail to pay
enough attention to the subtitle. But Bickel’s work is fundamentally about the
popular, political validation of the Supreme Court. For Bickel, judicial review is
fundamentally “counter-majoritarian.” How, he demanded, can such a power to
invalidate popularly supported legidation be legitimate within a system of self-
government? He was too deeply influenced by the legal realists to accept any
claimfor the superior wisdom of thejudges, and hewas not enough of apolitical
romantic to accept any suggestion of amystical union of the present community
withthe Founding Fathers. Bickel’ sanswer wasblunt : unlessjudicial review can
beunderstood asdemocratically validated, itisindeed anillegitimateinstitution.

3. (New Haven: Yale University Press, 1986).
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Bickel thought the key to this dilemma was to distinguish between
policies and principles. The political institutions of government are good at
choosing among policies, which reflect the short-term interests of their
constituents. But this focus on short-term results produces an inadequate
consideration of principles, which set forth long-term ideals that may impose
short-term costs. A different kind of institution is required for considering
principlesand for judging whether theimmediate ends of asociety are consi stent
with the deeper principles that reflect the moral values of that society. For that,
insulation from public pressure and time for deliberation are required. Thisis
exactly the role of the courts.

Y et Bickel did not think that thisdistinction of principlefrom policy was
self-validating within ademocratic order. A Court could identify the principles
atissue, andit could offer principled resolution of conflicts. But inthe end, there
isonly one source of legitimacy : popular consent. Accordingly, the Court must
receive popular approval of itsjudgments. Its job was to convince the popul ace
that the principlesidentified should in fact govern the polity. The Court was, for
him, no less arepresentative institution than the other branches. The difference
was that instead of gaining popular legitimacy prior to taking office, the Court
had to receive that legitimation piece-meal, after its proposed resolutions of
controversies. If consent was not forthcoming, if the people continued to resist
the Court’ sdecision, then the Court would have to back down. In hisview, there
simply was no alternative to consent as the ground of legitimacy.

John Ely agrees with this democratic premise. He, too, thinks that if
judicial review isto be legitimate, it must be brought with a politics of popular
consent. However, he does not accept the Bickelian distinction of policy from
principle. For Ely, the legitimacy of judicia review turns upon the democratic
politicsthat it makes possible, rather than upon democratic validation of judicial
conclusions. Thecourts' roleisto policethedemocratic political processinorder
to guarantee that the institutions and procedures necessary for a democratic
politics are working properly. Thisroleisprimarily procedural, not substantive.
Thecourtsmust make surethat vested interests, whether minoritiesor majorities,
do not block access to the democratic process; that the debate that informs the
political processisfull and fair; and that the process extends equal respect to all
members of the polity.

Ely and Bickel both expressed views deeply attractive to the modern
Supreme Court, despite the fact that they point in opposite directions. The Court
believesit hasaspecia rolein policing the democratic process, and in protecting
minorities within that process. Similarly, the Court adopted Bickel’ s distinction
of principle from policy, along with his view that its legitimacy depends
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ultimately on the peopl €’ sperception of theinstitution. Neverthel ess, neither Ely
nor Bickel has survived academic criticism very well.

Bickel wascriticized fromthe start for subordinating law to politics, and
giving the Court the political task of managing its own public perception. This
undermines the belief that law is something set apart from politics. If it is all
politics, then there is no reason to believe that in the long run the Court will be
better at guiding and responding to the majority than the explicitly political
branches of government. Ely has been criticized for too narrowly limiting the
function of the courts. Much of what is most admirable about a constitutional
democracy cannot be forced into the paradigm of representation-reinforcement.
Congtitutional values are not just procedural but substantive. They include
fundamental beliefs about equality, liberty, and dignity. Similarly, democratic
outcomes are not necessarily self-legitimating. We need the courts not just to
police the process but to reject some outcomes when they violate these
substantive, constitutional principles.

V. CONTEMPORARY THEORY AND PRACTICE

In broad outline, the history of constitutional theory reflects a kind of
continuous gyration between appeals to reason and to will as the ground of
legitimacy. The appeal to either is aways vulnerable to criticism from the
perspective of the other, as well to the criticism that asks, “Whose reason?
Whose will?” Contemporary constitutional theory has tried to escape this
antinomy by appealing to an idea of a “discursive community.” Such a
community combines reason and will in the idea of an historically situated
discourse.

Thisdiscursivecommunity isnot just an aggregation of privateinterests.
Rather it is constitutive of the individuals who are its members because their
interests and values are shaped in the on-going discourse. Discourse has the
traditional quality of reason, subjecting every proposition to public critique and
response. However, unlike libera discourse, which is an abstract discourse of
universal rights, this discourse is the narrative of the particular community. Its
talk isinformed by its history; its values are embedded in that history. The new
paradigm borrows the particularism of theories of the will but setsit in amuch
richer context than do traditional models of consent.
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This idea of a discursive community is at the center of the “new
republican” thought of theoristslike Cass Sunstein, Bruce Ackerman, and Frank
Michelman. It isalso at the center for those who seek the answer to the problem
of legitimacy intheideaof an“interpretive community” — for example, Ronald
Dworkin and Owen Fiss. Despite the understandable attractions of such a
synthetic theory, this view has had little impact on the Court’s own self-
understanding.

From the courts' perspective, the question of legitimacy arises at the
moment a court stopstalking and orders action taken. That decision may beless
the consequence of a mutual discourse than the result of a vote among
disagreeing members of a multimember court. Often that action is directed
against those who are not engaged in the discourse at all. All of these discursive
theories stumble at just this point of silent coercion. For them, the discourseis
never over, and there can be no justification of coercion even if it is the
consequence of a vote. Each of these theories identifies a different community
of discourse asthe source of legitimacy, but about each such community we can
ask, why is their discourse relevant to those who are the subject of a judicial
order?

There are limits to the capacity of governmental institutions, including
courts, to follow theory. Theory may become simply “too theoretical.” Thisis
what has happened to contemporary constitutional theory and its appeal to a
community of discourse. It isalaw professor’sview of the world — aworld in
which talk displaces action and the moment of decision can be postponed
indefinitely. At this point, theory and practice part company. Thisiswhy there
is so much dissatisfaction expressed by the Bar with the products of the modern
law school.

| havetried briefly to canvassthe main strands of argument inthe endless
debate over the legitimacy of judicial review, to show that each of these strands
has a history, and to show that each responds to the weaknesses of the others.
Despite the fact that each has a history, constitutional theory has a kind of
timeless quality. Once an ideais introduced, there is no way to remove it from
the canon of availablearguments. Inthissense, theoriesarelikeprecedents: even
when they seem to be overruled, afuture court or commentator can reinvigorate
them.
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Nothing ever diesafinal deathinthisfield. All of thetheoriesremain as
possi bleformsof argument. Sometimesthemultiplicity of argumentspointinthe
same direction; sometimes they do not. When they do not, we have no way of
assigning anormative priority to oneform of argument over another. All of them
are parts of our legal tradition, and all of them respond to aspects of our more
general understanding of self-government under the rule of law.

There is no single theoretical answer to the puzzle of the legitimacy of
judicial review. It iswrong to think that there should be. Government is not a
function of theory but of institutions that work more or less well. These
institutions take on different meanings and different rolesin different times and
places. Judicial review, inthe United States, is apractice of governance that has
worked within an historically changing set of expectations. It hasworked well at
times, and poorly at others. We cannot ask the question of whether we have been
better off without it, because who we are has been bound up with the workings
of thisinstitution.

This means that theorists must be modest in their claims. They can
describe the practice and try to understand those circumstances in which it has
contributed to national well-being. They can try to understand the argumentsfor
and against the practice. But they cannot say how the practice will work in the
future or in other cultures. About such things, not theory but judgment is
required.



