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The purpose of this paper is to investigate some of the assumptions behind judicial
independence, judicial accountability, and democracy in Canada. Some of these
assumptions may be put as follows :

e Because Canadaisademocracy, the law-making and law-refinement functionis
the responsibility of the legislative and executive branches of government, and
so judges are democratic to the extent that they limit the use of their discretion
as much as practically possible when interpreting the law;

e The increased policy-making function assigned to judges by the Charter of
Rights hasincreased the opportunity for judicial discretion, and hasthereforeled
to increased pressure for judicial accountability; and

¢ Some of these demands for increased accountability threaten judicial
independence.

However, some of the thinking behind these assumptions has sometimes been
unfocused, unrealistic or inaccurate. By examining these points more closely, the result
may be a better understanding of both judicial independence and accountability.

My analysis will refer to two studies | have participated in during the past few
years. Thefirst, the Canadian Appeal CourtsProject, involved interviewswith about 100
of Canada’s appellate court judges, including eight Supreme Court of Canada judges,
between 1991 and 1995.! The second was a study of leave to appeal decisions by judges
in the Federal Court of Appeal that | conducted for a Toronto lawyer in the early 1990’s.2

1. My collaborators in this project were Carl Baar (Brock University), Peter McCormick
(University of Lethbridge), George Szablowski and Martin Thomas (both of Y ork University).
Part of the analysis below isfrom adraft Final Appeal (Toronto : Lorimer), the book resulting
from this study which is scheduled to be published in November, 1998. | conducted about 50
of these interviews myself, and the other interviews were conducted by my colleagues.

2. A. Dekany haskindly given me permission to refer to the results of this study. The study was
conducted on behalf of aclient who waspursuing aconstitutional claim that Canada’ srefugee-
determination proceduresviolated the rightsto equality and fundamental justicein the Charter
of Rights.
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I. JUDICIAL POLICY-MAKING IN A DEMOCRATIC CONTEXT

Judicial policy-making is not necessarily anti-democratic. Judicial discretion is
unavoidable and plays a greater role in judicial decision-making than is generally
believed. However, judicial discretion can be viewed as a healthy part of a vibrant
democracy if that discretion is exercised with the fundamental principlesof democracy in
mind.

It is useful to review the strands of thought concerning the relation between
judicial activism and democracy in Canada because underlying this intellectual activity
thereis a great divergence of views about the nature of democracy, as well as some just
plain fuzzy thinking.

In the nineteenth century, following the example of the Austinian positivists, it
was generally thought in common law countries that good legal reasoning had reached
such a state of perfection that intelligent, experienced judges who followed the correct
procedureswould nearly always arrive at the " correct” legal answersto their cases. Thus,
there was no conflict between the judicial role and democracy as judges merely applied
the law as enacted by elected legislatures.

This school of thought, which had been adopted, among others, by A.V. Dicey,
was attacked in the 20th century by "legal realists" who argued that legal rules can never
be that clear, and that therefore the individual predisposition of judges must necessarily
affect their decisions— the more so when interpreting constitutions because constitutions
are written in general language to cover a broad range of issues. But even legal realists
considered that judges acted with discretion only in a small minority of cases; discretion
was a factor only in so-called "hard" cases. These are cases where the law is unclear
because potentially conflicting laws govern a specific situation, or no law clearly applies,
or alaw is poorly drafted, or because the law isworded very generally. But even in these
hard cases, there are " better" and "worse" outcomes according to most legal practitioners,
depending on whether the judge follows the commentator’s preferred reasoning process.

The problem for democracy, from therealist perspective, was a small number of
casesin which judges exercised discretion. But the era of the Charter of Rights hasled to
agreat deal of angst among Canadian academics about the role that judges ought to play
indemocratic institutions, and the post-1982 literature on the Charter and the judicial role
could easily fill abook case. The Charter has made judicial discretion more visible, and
therefore, for the first time to any significant extent, troubling.

Peter Russell, now professor emeritus at the University of Toronto, has done
more than anyoneto encouragethe analysis of the Canadian justice system from apolitical
science perspective. From the 1960’s to the present time, Russell has produced a steady
stream of influential books and articles that have provided deep insights into the nature
of judicial discretion that resultsin "judicial power."®From hisperspective, judicial power

3. Forexample, theintroductionsto the casesin P.H. Russdll, Leading Constitutional Decisions,
4th ed. (Ottawa : Carleton University Press, 1987), and later P.H. Russell, R. Knopff & T.
Morton, Federalism and the Charter : Leading Constitutional Decisions — A New Edition
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ismanifest primarily, but not exclusively, in hard cases and at higher levels of court. The
Charter of Rights changed the degree, but not the nature of judicial power. Because judges
do sometimes have a profound influence on public policy,* and because such influence is
unavoidable, Russell advocated more demaocratic approachesto the selection of judges(he
was the first chair of Ontario’s Judicial Appointments Advisory Committee), more
effective judicial training programs, and better mechanisms for ensuring judicial
accountability.

Prior to 1982, Russell was sceptical about whether the Charter of Rights would
result in the enhanced protection of human rights for Canadians because he did not
consider that judges were any better equipped than elected legislators to make policy
decisions about how to protect human rights (with the possible exception of legal rights
issueslike procedural safeguardsin criminal prosecutions). M oreover, Russell pointed out
that the legal-judicial system is not nearly aswell designed to make good public policy in
the area of human rights as the ministerial-legislative system is. Russell’s post-1982
analysis of how the judges have handled Charter jurisprudence is that they haven’t done
as badly as feared by Charter sceptics like himself, but neither have they done as well as
the Charter enthusiasts had predicted. For Russell, the Charter is here to stay, and what
political scientists can usefully do is to encourage the development of a more
representative, socially sensitive, and democratically accountable judiciary.

Michael Mandel, in his controversial book The Charter of Rights and the
Legalization of Politics in Canada,® argued that the Charter had resulted in the
"legalization" of politics. What he meant was that some of the most important public
policy decisions had been taken out of the realm of democratic debate, and placed into the
hands of an elite class of unelected, unaccountable, and socially privileged individuals.
Mandel claimed that nearly every important Charter decision has resulted in enhancing
the status of social elites in Canada — of which judges and lawyers are an important
segment — thus further diminishing the lot of the underprivileged. From Mandel’s
perspective, the legal-judicial process itself is biased to favour the rich and powerful.
Litigation is expensive, and lawyers with the highest tariffs tend to win the most cases.
The rules of evidence filter out factors that are important to the underprivileged, factors
that would have had a greater chance of being heard in the democratic legislative process.
Politics has become more "legalized," more the preserve of the advantaged classes.
M andel’ s advice to those with a progressive social policy agendaisto ignore the Charter

(Ottawa: Carleton University Press, 1989); P.H. Russell, "Judicia Power in Canada sPolitical
Culture" inM.L. Friedland, ed., Courtsand Trials—A Multidisciplinary Approach (Toronto :
University of Toronto Press, 1975); P.H. Russell, The Judiciary in Canada — The Third
Branch of Government (Toronto : McGraw-Hill Ryerson, 1987) and The Clash of Rights
(2996).

4. P.H. Russl, "The Supreme Court Decision : Bold Statescraft Based on Questionable
Jurisprudence," in P.H. Russell, R. Décary, W. Lederman et a., The Court and the Congtitution
(Kingston: Ingtitute of Intergovernmental Relations- Quen’sUniversity, 1982), article on the
anti-inflation case.

5. M. Mandd, The Charter of Rightsand the Legalization of Politicsin Canada (Toronto : Wall
& Thompson, 1989) 2nd ed., (Toronto : Thompson Educationa Publishing, 1994).
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and avoid the courts, and concentrate on effecting policy changes through the democratic
process of elections and legislatures.

Rainer K nopff and Ted M orton, whose book Charter Politics® was published in
1992, are the best-known critics of the Charter from the centre-right of the political
spectrum. Like Mandel, they lament that the Charter has transferred power from
democratically-elected legislaturesto judges, but from their perspective thisdevelopment
is unfortunate because judges may become the unwitting pawns of either left-wing or
right-wing social activists. They argue that the Charter is a two-edged sword — it can be
used to slash either to the right or to the left — and the history of the U.S. Bill of Rights
has shown that the pendulum tends to swing back and forth in response both to historical
trends and the impact of particular personalities on the courts. Knopff and Morton are
considered to be on the right because of their scepticism about the value of social policy
intervention by government. They argue that policy activists have no moral right to
impose their designs on society, and hence they advocate less government intervention,
whether decreed by legislative or executive branches, or by the courts.

Knopff and M orton articulate the danger inherent in judges over-stepping what
ought to be the legal bounds of their authority and becoming "oracles" of social policy.
When oracular judges consider that they ought not to be limited by the intent of the
framers of the constitution, a dangerous combination is struck. These judges are giving
themselves a carte-blanche to re-write the Constitution from the perspective of their own
limited wisdom, something that is not only foolhardy but undemocratic.

Christopher M anfredi’ s1993 contribution to thisdebate, Judicial Power and the
Charter, argues that all branches of government — the judiciary, the legislature, and the
executive (cabinet and public service) — have responsibility for interpreting the
Constitution, including the Charter. The Charter recognizes this joint responsibility in
large measure because of the infamous Section 33, the "notwithstanding” clause. Thisis
the clause that gives Parliament or aprovincial legislature the power to enact alaw so that
it can operate "notwithstanding” the sections of the Charter dealing with fundamental
freedoms, legal rights and equality rights, for five-year renewable periods. Thus, Section
33 is a signal that cabinets need not role over and play dead in the face of important
judicial interpretations of the Charter. Rather, cabinets ought to be encouraged to review
these decisions and to challenge them, if necessary, through the introduction of a Section
33 override into the appropriate legislation.

M anfredi argues that the wording of the Charter gets the democratic balancing
act about right, giving appropriate powers to each branch of government. However, as a
result of an historical accident, Section 33 haslost, at least temporarily, itslegitimacy. As
it hasturned out, the first time that Section 33 wasused in apolitically significant way was
by the Quebec government of Robert Bourassain 1989. Bourassa spearheaded Bill 178,
which used the Section 33 override to maintain the application of the provisions in
Quebec’s Charter of the French Language that forbade the use of English on outdoor
commercial signs, in spite of an explicit decision of the Supreme Court of Canadathat Bill

6. R.Knopff and T. Morton, Charter Palitics (Toronto : Nelson, 1992).
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178 violates the Charter.” The reaction of anglophone Canada to this maneuver was so
negativethat Section 33 wasroundly condemned — unfairly, from M anfredi’ s perspective
— and this dynamic became a major factor explaining the eventual failure of both the
M eech Lake and Charlottetown Accords.

If it had not been for the Bill 178 fiasco, M anfredi argues that Section 33 would
likely have been used by the Government of Canadato counteract what many consider to
have been two bad decisions of the Supreme Court of Canada : the Askov® decision of
1990, and the Seaboyer9 decision of 1991. Prior to these decisions, most of the Supreme
Court of Canada’s decisions on the Charter had met with general approval. Even the
Mor gentaler decision’®— that struck down the sections of the Criminal Code dealing with
abortion — did not preclude the Parliament from introducing another abortion law that
would have respected the procedural rights of women more effectively.

It is important to note that in 1997 the Parti Quebecois government of Lucien
Bouchard decided not to re-enact the Section 33 override to protect the French-only
outdoor sign provisions. Over the years since the controversy over Bill 178, public
opinion in francophone Quebec had come to the conclusion that Bill 178 had been too
draconian, and that the Supreme Court of Canada’s recommendation for protecting the
French language — French could be predominant on outdoor signs but other languages
need not be prohibited — was acceptable. The use of the Section 33 override had resulted
in a democratic public debate about the appropriateness of the override in this
circumstance — something that Section 33 was intended to do through its built-in five
year expiry period. It may be that public opinion in anglophone Canada may yet come to
accept that Section 33 can be useful both to provide acounterbalance to judicial decisions
in a democratic context, and to promote democratic debate about its use.

Patrick Monahan has argued that in order to resolve the dilemma of the
possibility of judicial fiat in a democratic setting, the courts ought to make decisions that
wherever possible reinforce the democratic process.™ If judges are faced with two
alternate ways of resolving an issue, both of which could be considered legally correct,
then they ought to choose the route that results in the greatest public input into the issue.
For example, if the issue before a court is whether a particular municipal zoning by-law
iswithin the jurisdiction of amunicipality to enact, and if there are sound legal arguments
on both sides of the issue, then the courts ought to consider whether the by-law promotes
democracy through broad and fair public participation, or whether it restricts democracy.
If it turns out that the by-law promotes democracy, then thisfactor ought to be considered
asapointinfavour of upholding the by-law. Appealing asthis approach sounds, however,

7. Fordv.A.-G. Quebec,[1988] 2S.C.R. 712, and Devinev. A.-G. Quebec, [1988] 2 S.C.R. 790.
8. R v.Askov, [1990] 2 S.C.R. 1199.

9. Seaboyer v. The Queen, [1991] 2 S.C.R. 577.

10. Morgentaler, Smoling and Scott v. The Queen, [1988] 1 S.C.R. 30.

11. P. Monahan, Politicsand the Constitution : The Charter, Federalism and the Supreme Court
of Canada (Toronto : Carswell, 1987).
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the problem remains that there may not be many cases where considerations about
democratic participation are relevant to the outcome of a judicial decision.

David Beattie's contribution to the democracy-vs-the courts debate is to argue
that in the current complex political environment, issues of individual fairness are liable
not to get the attention they deserve from elected politicians. Therefore, atransfer of some
decision-making power to the courts is not a bad thing in order to prevent the legitimate
rights claims of individuals — claims legitimized by laws enacted by democratically-
elected legislatures — from falling through the cracks.'? Judicial participation in policy-
makingistherefore essential to preservefundamental democratic norms. But judgesought
to approach constitutional adjudication in a way that reinforces the logic of the
Constitution. They do so by ensuring that legislatures have chosen the best-available
policy alternatives, and by ensuring that legislative advances are not outweighed by cuts
to personal rights and freedoms. Beattie argues that as long as there isan improvement in
the process of selecting Supreme Court judges that is more accountable and responsible,
there will be no inherent contradiction between judicial review and the democratic
process.

W hile many of the courts-vs-democracy studies have tended to focus on judges,
Alan Cairns has pointed out that a major impact of the Charter has been to fortify the
political power of groupspreviously marginalized by the political process. These " Charter
Canadians" include women, seniors, the disabled, visible minorities and to some extent
aboriginal peoples. All of these groups had an impact on the wording of the Charter in the
early 1980's; the Trudeau government formed alliances with them to get the Charter past
the barriers being erected by a coalition of anti-Charter provincial premiers. Because of
their involvement in this process, members of these groups have come to see the Charter
as an entrée to political influence — through the possibility of judges supporting their
claims — that they could not have achieved as easily through the elected legislative
process.™®

One thing this review of the courts-vs-democracy debate indicates is that the
nature of democracy itself is often taken for granted as having something to do with
policy-making through elected legislatures (the fact that the executive branch almost
completely dominatesthe legislative branch israrely considered). M ore thought needsto
be given the nature of democracy itself in order to produce a clearer analysis of what role
courts ought to and do play in the democratic process.

12. D. Bestty, Constitutional Law in Theory and Practice (Toronto : University of Toronto Press,
1995).

13. A.C. Cairns, Charter versus Federalism : The Dilemmas of Constitutional Reform (McGill-
Queen’s, 1992).
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Il. DEMOCRACY AND JUDICIAL DECISION-M AKING

The approval of lawsby elected legislatures and the selection of political leaders
through elections do not in themselves define democracy. These are merely two of the
visible manifestations of an underlying principle. | argue that the basic principle from
which the notion of democratic government arises is the principle of mutual respect.
Democracy can therefore be thought of as government based on the principle of mutual
respect. !

M utual respect isthe notion that every human being in asociety isimportant and
equally deserving of respect. Every person is an end in himself or herself, not to be seen
merely asameansto achieve someone else’ sgoals. Everyone’slifeisimportant. Theright
of all persons to develop their potential and to make choices about their lives without
interfering with the similar right of othersisfundamental, along with the responsibility to
contribute to the political conditions that make the application mutual respect possible.
Among contemporary political philosophers, John Rawlscomes closest to describing what
I mean by mutual respect because he emphasizes consideration for the needs of the least
advantaged in society when democraticinstitutions must choose among competing notions
of social equality.®®

Definitions of democracy often begin with the principle of majority rule through
fair and open elections, but the selection of governments through election is only one
among several sub-principlesof the basic axiom of democracy : mutual respect. The other
important sub-principlesinclude :

« decision-making through consensus where possible and practical, and if not
according to majority-rule;

«  respect for the principle of social equality, which means (in Ronald Dworkin’'s
words) that "individuals have aright to equal concern and respect in the design
and administration of the political institutions that govern them;"*®

e respect for minority rights, meaning that minorities are owed the same concern
and respect as majorities;

«  respect for fairness, meaning both sidesin a dispute about the application of law
have aright to afair hearing before an impartial tribunal;

e respect for therule of law;

14. This argument was developed in |. Greene and D. Shugarman, Honest Politics : Seeking
Integrity in Canadian Public Life (Toronto : Lorimer, 1997). This approach differs from that
of Monahan in that democracy is not thought of merely as participatory democracy, and from
that of Beattie in that there is no particular interpretive method held out as being superior to
others.

15. J. Rawls, A Theory of Justice (Cambridge : Harvard Univ. Press, 1971).
16. R. Dworkin, Taking Rights Seriously (Cambridge : Harvard Univ. Press, 1977) at 180-183.
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« respect for the value of freedom, or the right of citizens to determine their
own priorities and to develop their human potential except in a way that
interferes with the equal right of others to do so (including freedom of
expression and of the media, which were described in the 1938 Alberta
Press case as "the breath of life for parliamentary institutions");'” and

e respect for integrity, which | take to mean honesty implemented through
compassion.

From this perspective, the alleged tension between democracy and judicial
decision-making is less of a conundrum. One of the purposes of courts in a democratic
context is to resolve disputes about the application of the law such that when there is
judicial discretion, it acts so as to promote important sub-principles of democracy such
as procedural fairness and the impartial application of the law, and through these the
democratic principles in the Constitution such as social equality, protection of minority
rights, and freedom of expression.

What becomes important, then, is how well the courts perform functions
involving discretion, rather than whether the law-making aspects of judicial decision-
making can be considered as representing the views of the public at any particular point
in time. As long as the judicial process is organized to make the promotion of mutual
respect as much of areality as possible, then there is no necessary contradiction between
the law-making role of courts, and democracy. There will always be legitimate debates
about whether the existing rules and practices controlling the interplay between the legal -
judicial system, the legislative-executive system and the public resultsin the optimization
of democratic norms, but the question about whether judicial law-making is democratic
becomes much less important.

I11. JUDICIAL DISCRETION

My position isthat in the realm of hard decisions where an appeal court is split,
it isfrequently the case that neither the majority nor the minority decision can be held up
as the "one right decision" according to an objective analysis of the law. From a legal
perspective, themajority decisionisthe"right" one. However, minority judgesand judges
writing separate concurring opinions also believe that their opinions are legally
sustainable, and in most cases this is correct. Academics will argue over which
interpretation of the law is the most persuasive to them, but this academic discussion
rarely demonstrates that there is clearly "one right answer" to a particular issue of
interpretation.

In holding that it is often the situation regarding hard cases that there can be a
number of competing decisions that could all be considered theoretically "correct"
according to law, | am not adopting a relativist perspective that holds that no particular
philosophical stance is better than any other. Nor am | assuming the view of legal

17. Referencere Alberta Satutes, [1938] S.C.R. 100.
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positivism, which claims that standards of right and wrong are determined solely by
elected legislatures, and the only role of judgesisto interpret accurately the legislature’s
intent. My position is that judicial decisionsin hard cases can be placed on a continuum
from excellent to poor, with the best decisions most in accord with the principle mutual
respect and the sub-principles associated with it.

In order to give due regard to the principle of deference to the majority, judges
need to do their best to give effect to the intent of elected legislatures in their decisions,
except when to do so would violate the principles of social equality, the protection of
minority rights, and fundamental freedoms as outlined in the Canadian Charter of Rights
and Freedoms and the common law. They also need to act with integrity, which includes
attempting to be and to appear as impartial as humanly possible.

From this perspective, judicial decisionsare"right" to the extent that they pursue
the principles of mutual respect behind democracy. But there may be several right answers
— answers that all attempt to implement mutual respect but that are different from each
other, perhaps because of different weights given to each of the principles of democracy
derived from mutual respect. Keep in mind that there is probably an infinite number of
"wrong" answers, but that the potential number of "right" answersis much more limited.

W hat determinesthe precise nature of aparticular set of right answersdeveloped
by different judges is the fact that their personalities, backgrounds and legal educations
are different, and especially those aspects of their personal histories that affect how they
reason and write about the nature of justice and democracy. Therefore, good judges may
disagree about what constitutes the correct legal interpretation of a particular set of laws
asapplied to aspecific fact situation, without this disagreement implying that any of them
are necessarily acting incompetently or in bad faith.

| suspect that most Canadian judges, lawyers and legal academics may not be as
open as | am to the idea that there are often several possible solutions to legal dilemmas
in hard cases that could all be considered potentially "correct.”*® It may be that many
jurists have been more heavily influenced by the legacy of the Diceyan notion of the rule
of law than they might be willing to admit in casual conversation. Dicey’swritings on the
nature of the rule of law provided the most thoroughgoing analysis of this important
concept up to that time.”® The basic idea of the rule of law — that public officials in
democracies may act only according to laws authorized by elected legislatures, and that
the law applies equally to everyone unless inequalities are built into the law itself — is
fundamental to any democracy because it reflects the principles of deference to the
majority, equality, minority rights and freedom. However, Dicey developed a more

18. For example, my interviewswith appellate court judgesin the provincesand the Federal Court
of Apped indicated that most of these judges were frustrated by the number separate
concurring decisions released in recent years by the Supreme Court of Canada. My interviews
with Supreme Court of Canada judges indicated that most of them were aware of this desire
for "one right answer," but most thought that it would be intellectually dishonest to move in
that direction because in most cases there were, in fact, several competing "correct” answers.

19. A.V. Dicey, Introduction to the Sudy of the Law of the Congtitution (London : MacMillan,
1960).
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specific version of therule of law that claimed first that there was only ever one " correct”
interpretation of the law, and second that in countries that had adopted the British
parliamentary system of government, the judges of the superior courts ought to have the
final say as to the interpretation of the law, subject, of course, to amendment through
legislation. He had no time for separate administrative courts because they would allow
several "right answers" to legal issues to coexist in the separate court systems.

So, thanks to the Diceyan tradition, voices in appellate courts that will not sing
in unison are usually regarded either as exploratory attemptsto find the "right answer" at
the frontiers of legal reasoning, or as necessary experimentation on the road to the "right
answer" that eventually materializes. Diversity is tolerated because it helpsto "develop”
the law to a higher state of correctness and justice. But there is little tolerance for the
notion that several potentially different "right answers" can co-exist.

Therefore, in the Canadian debate about judicial discretion, the focusis on the
extent to which judges — as opposed to elected politicians — ought to be involved in
decidingimportant public policy issues, rather thanthe nature of discretionitself. My view
is that because the nature of judicial discretion has not received enough careful analysis,
the quality of the debate about the extent to which judges ought to exercise discretion over
public policy issues has been impoverished. Another point | want to make is that judicial
discretion plays a more significant role in the judicial process than is generally thought.

IV. THE EXTENT OF JUDICIAL DISCRETION
Discretionisunavoidableinjudicial decision-makinginthefollowinginstances:

¢« When the law is unclear, thatisin "hard" cases, where judges must "legislate."

This first aspect of judicial discretion is now universally recognized. As noted
above, the debate centres around whether in a democratic setting judges ought to pull in
their horns so as to legislate as little as necessary, or whether they ought to play a more
activist role in order to deal with issues that legislatures are either too busy or to
uninterested in to handle.

«  Evenwhen judgesagree on the result, they have their own ways of getting to that
result. No two judges, after hearing the same case, if locked in separate rooms
would write opinions using exactly the same words.?

20. See P. McCormick & |. Greene, Judges and Judging (Toronto : Lorimer 1990) c. 5. In this
study of judicial decision-making, the authors found that tria court judges had four basic
approaches to decision-making. We described the judges as being "improvisers,” "strict
formalists," "pragmatic formalists," and "intuitivists." The"improvisers' (10 per cent of judges
interviewed) reported that they had no standard approach to decision-making because all cases
are different. The "strict formalists’ (22 per cent) reported formalistic methods of decision-
making that they felt led different judgesto the same conclusions. The "pragmatic formalists"
(44 per cent) compared the decision-making processto creating acheck-list of items, ng
the shifting balance between the two sides, or to water rising to a level of probability. The
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¢« Even in cases not considered "hard," different judges can give different
weights both to factual and legal matters, and in some kinds of cases this
different weighting can result in deciding the same kinds of issues in quite
divergent ways.

Thisthird aspect of discretion isillustrated by a study of the "leave"decisions of
Federal Court of Appeal judges that | conducted in 1990. At that time, part of the work-
load of the Federal Court of Appeal consisted of considering about two thousand annual
applications for leave to appeal from refugee applicants whose claims had been rejected
by the Immigration and Refugee Board. The judgesreviewed these claimssingly, in their
chambers. Each judge would consider one to two hundred of these applications a year,
usually in batches of about 50 every few months.

If the judges exercised little personal discretion, then we would expect that each
judge would approve about the same proportion of leave applications, as long as there
were no significant differencesin the kinds of cases assigned to each judge. But thiswas
not what | found. As the following table shows, the average approval rate of the judges
was 27%. However, the "strictest" judge (who made 203 decisions) approved only 14%
of the applications, while the most "liberal" judge (who made 188 decisions) approved
48%.

TABLE 1
Record of Dispositions: All Leave Applications Filed with Federal Court of Appeal in 1990
Judge LEAVE GRANTED?
YES NO
Pratte 29 14% 174 86%
Linden 20 16% 101 84%
lacobucci 20 18% 92 82%
Stone 33 21% 125 79%
Décary 57 22% 200 78%
MacGuigan 69 23% 228 7%
Hugessen 59 27% 157 73%
Urie 16 28% 157 73%
Heald 43 30% 98 70%
M ahoney 60 36% 105 64%
M arceau 73 44% 92 56%
Desjardins 90 48% 98 52%
Total 569 27% 1512 73%
Grand Total : 2081 * 100%
* Applications which were withdrawn by the applicant (44), dismissed for non-perfection (171) or were pending
(1) were not included in this table. In addition, there were 7 files in which it was not clear which judge made the
leave decision.
Signifiance of association = Less Than .000005 Cramer's V = .23

"intuitivists' (24 per cent) relied more on a"gut feeling" or a"key moment" in ahearing. Most
judges were unaware of the extent of the differencesin their styles of decision-making.
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When | tested for factors which might explain the differences in the approval
rates among the judges, such as the country of origin of the refugee applicants or the time
of the year in 1990 when the decisions were made, the differences among the judges
remained. A statistical test indicated that there are less than five chancesin amillion that
the differencesamong thejudgeswere dueto chance. Therefore, | concluded that although
the merit of the refugee applications was the major determinant of the majority of
decisions, with regard to the "hard" decisions — in which good judges could come to
different conclusions — the factor that was responsible for the widely different approval
rates of the judges was the relative "strictness" of the judges.

In addition, I helped to arrange for an independent expert to conduct a "blind"#
review on arandom sample of 390 of the files. He would have "approved" about 35 per
cent of the leave applications overall, as well as about 35% of the cases from the dockets
of each of the judges.? This is not to say that the independent expert’s decisions were
"right" and those of the judges were "wrong," but rather that when the same standard of
"strictness" is applied to all cases, it appears that all the judges received about the same
proportion of meritorious applications. Thereisno escaping the conclusion that given the
same law and the same kinds of factual issues, some judges took a "strict" approach to
these leave applications, while others took a more "liberal" approach.?

| also tested to find out whether the cases which received |leave from the "liberal
judgesfared worse at the substantive appeal (i.e. the actual appeal which was considered
by three judges of the Federal Court of Appeal for the cases granted leave) than the cases
which received leave from the "strict" judges. There was no statistically significant
differencein rates of successin the substantive appeal between the cases granted leave by
the "strict" and "liberal" judges. Thisisan indication that the "strict" judges did not have
a better record of "screening out” weak cases regarding the leave decisions. Therefore,
refugee applicants who were unfortunate enough to have their leave applications come
beforea"strict" judge were lesslikely to have access to justice than those who were lucky
enough to have their applications come before a more "liberal” judge.*

21. A "blind" review refers to the fact that the independent expert had no knowledge of which
judge had actually made the decision on the Federal Court of Appeal, or what that decision
was.

22. There was no dtatistical difference between the proportion of cases "approved" by the
independent expert on each judge’s docket.

23. Therewere2341 applicationsfor leavefiled in the Federal Court of Appeal in 1990, and | was
able to collect relevant data on the outcome of 2,08 applications. The Court granted leave to
572 (25%), and refused |eave in 1513 (66%). Forty-four applications (2%) were withdrawn by
the applicant, 171 (7%) were dismissed for non-perfection, and one case was granted a stay
pending decisionsin other proceedings about the applicant’ simmediate family. There was no
clear record of disposition for 3 applications. Thedatacollection took place between November
3 and November 13, 1992 by Ms. Karen Atkin, aPh.D. student at Y ork University, who acted
according to instructions from me.

24. Oneremedy isto ensurethat applicationsfor leave that are rejected are reviewed by a second
judge, who would have the power to reverse the negative decision.
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The three discretionary factors | have described — that resulting from "hard"
cases, that resulting from the decision-making and decision-justification process, and that
resulting from giving different weights to relevant legal and factual matters — combine
to make judging a very human process.”®

| have argued both that judicial law-making is not necessarily anti-democratic,
and that judicial discretion isamore important factor in appellate court decision-making
than generally recognized. This is not to say that | advocate that judges do or ought to
depart from the law; on the contrary, | agree that the rule of law is an essential element of
democratic government.

The law is an essential but imperfect instrument designed to promote the value
of mutual respect. There is often an array of potential "right" answers to legal disputes,
in addition to an infinite number of potential "wrong" answers. The challenge of appellate
courts is to weed out wrong answers from the courts below, while explaining why the
particular answer that the court adopted was chosen asthe best "right" answer from among
competing alternatives.

V. JUDICIAL INDEPENDENCE AND JUDICIAL ACCOUNTABILITY

The interviews that my colleagues and | conducted of Canadian appellate court
judges shed some light on the nature of the current tension between judicial independence
and judicial accountability in this country.

Of sixty appellate court judges who responded to the open-ended question,
"What does the principle of judicial independence mean to you?", thirty nine (65%)
understood it to mean that no one may attempt to interfere with impartial adjudication,
particularly members of thelegislative and executive branches of government. Three other
types of responses each received support from about one-eighth of the judges
interviewed : no interference from other judges, impartiality, and complete freedom to
decide. The idea of autonomy (including administrative autonomy) was mentioned by a
tenth of the judges (multiple responses were recorded so that the totals to our open-ended
guestions sometimes exceed one hundred per cent).

The judges were also asked whether they perceived any threats to judicial
independence at the present time, and if so, what constituted these threats. Of the eighty
judges who responded, more than two-thirds (55) listed one or more threats. This
proportion was surprising, especially in comparison to the results of interviews with 91
trial court and appellate judges in Alberta and Ontario conducted by Peter M cCormick
and myself in the early 1980’'s. Asked if they could think of any instances when their
judicial independence had been tampered with, not a single judge in the earlier study
could give any examples of such tampering, although some referred to four well-
publicized incidents not involving them personally where a federal cabinet minister had

25. J. Hogarth's book, Sentencing as a Human Process (Toronto : University of Toronto Press,
1971), illustratestheenormousimpact of discretion on the sentencing behaviour of lower court
judges.
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telephoned a judge about a particular case.?® Although the question in the current study
isworded slightly differently, we do not think that the stark contrast between the results
of the two studies is merely a result of the difference in wording of the question.

A fifth of the appellate judgeswho perceived threatsto their independence — 12
out of 55 — were concerned that special interest groups seemed to be attempting to bring
pressure to bear on the direction of judicial decisions. Five judges complained about
pressure to make decisions which were perceived to be "politically correct,” and five
complained about the impact of media criticism that they could not respond to without
themselvesviolating judicial independence. As well, a handful of judges were concerned
that the inaccurate or sensationalist handling of judicial decisions by the mediawasin a
sense putting pressure on them to make decisions which would result in a "good press."
Asaresult of the Charter of Rights and Freedoms, Canadian appellate courts have made
controversial decisions regarding subjects such as abortion, rape shield legislation,
drunkenness as a defense in sexual assault cases, compulsory retirement, gay rights,
Sunday shopping, the rights of refugee claimants, and the spending of union dues for
political purposes. Thesedecisionshaveresulted in an unprecedented level of commentary
in the media about judicial decisions, much of it critical. There have even been
demonstrations in front of court houses following controversial decisions— an absolute
novelty for Canadians.

Some appellate judges were also concerned about what they considered to be
unwarranted pressure from the executive branch of government. These pressuresincluded
criticism of judicial decisionsby politicians (9 judges), lack of appropriate administrative
support (8 judges), and inappropriate procedures for determining judicial salaries (6
judges). Somejudgeswere particularly concerned about the propensity of some provincial
Attorneys General publicly to criticize judges’ sentencing practices or to take a judge to
task for a particular decision which undercut government statements or ran counter to
provincial policy priorities. M ore than one judge reported an impression that provincial
governments had cut back on administrative support services to the appellate courts
because they were unhappy about the direction of appellate court decisions. One example
was the suggestion that judicial secretarial support was being reduced and the provision
of personal computers refused in order to force the judges to write briefer decisions.
Concerning judicial salaries, several judges were angry that the federal government
rejected the advice of the independent commission established to review judicial salaries.
Although the government cited the deficit and debt crisis as the reason, some judges were
afraid that the real reason was that the appellate judges were making too many decisions
which irritated the government.

Seven judges were worried that the Canadian Judicial Council had developed
inappropriate procedures for disciplining judges. The seven judges who were critical of
the Council’ sinvestigatory proceduresfelt that it was improper for Chief Justicesto have
disciplinary powers through the Council. A better approach, they felt, would be to have
federally-appointed judges elect a judicial disciplinary tribunal. Their argument was that
because the puisne judges know that their chief sits on the body which could investigate
complaints against them and would likely be involved in deciding whether a complaint

26. P. McCormick & I. Greene, Judges and Judging (Toronto : Lorimer, 1990) at 248-249.
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warranted a full investigation, the puisne judges would feel pressured to stay on their
Chief’s good side — for example by supporting his or her point of view in hard cases
where the court was split. As well, the Chief Justices have the reputations of their
respective courts to consider, creating an incentive in borderline situations either to
exonerate judges who have been complained against, or to seize the opportunity to deal
with a good but controversial judge. Disciplinary tribunals elected by the judges
themselveswould be lessintimidating, lesslikely to have a"”chilling effect" on the puisne
judges. Mr. Justice David Marshall makes a similar point in his book on judicial
independence, which suggeststhat these concernsmay be even more wide-spread than our
interviews indicated.”

It isclear that the Charter of Rights has precipitated most of the concerns of the
judges about threatsto judicial independence. Pressure group activitiestoward the courts
are frequently theresult of a Charter decision. Critical remarks by Attorneys General and
other cabinet ministers are sometimes prompted by Charter decisions, but in any case the
Charter has exposed the judges’ policy-making role and therefore has drawn judges into
political controversy. And the increasing visibility of the judiciary has resulted in an
unprecedented level of official complaints about judicial behavior. For example, the
number of complaints received by the Canadian Judicial Council has increased from 47
in 1987-88 (the year of the Supreme Court’scontroversial Charter decision striking down
Canada'’s abortion legislation), to 164 in 1993-94 and 174 in 1994-95.

VI. SOME THOUGHTSABOUT JUDICIAL ACCOUNTABILITY

The concept of accountability in public administration refers to the capacity to
demonstrate quality and to be answerable for questions about apparent breaches of it. It
ispart of the ethical structure of democratic societies that all government institutions must
be accountable in appropriate ways. It is often forgotten that line accountability —
reporting to asuperior — isjust one of many waysin which quality can be demonstrated.
Line accountability cannot apply to the judiciary (except in the very limited sense that
judges must appear for work, hear cases and write decisions) because of the principle of
judicial independence.

But the near absence of line accountability does not mean that judges cannot be
accountable. They are accountable in other formal and informal ways.® Formal
mechanisms of accountability include the prerogatives and moral suasion exercised by
chief judges and chief justices, the disciplinary, appointment and educational roles of
judicial councils, experimentswith management advisory committeesthat include judges,
and educational opportunities provided by the National Judicial Institute and the CIAJ.
Good appointment and promotion procedures can be thought of as a "front-end"
accountability procedure. Informal or self-accountability mechanisms include the self-
discipline learned from pre-judicial careers, the impact of sound commentary on judicial
thinking in the academic press and in the media, and the impact of the opinions of other

27. D. Marshall, Judicial Conduct and Accountability (Toronto : Carswell, 1995).

28. Seel. Greene, "Judicial Accountability in Canada,” in P.C. Stenning, ed., Accountability for
Criminal Justice (Toronto : Univ. of Toronto Press, 1995) at 355-375.
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judgesabout the quality of ajudge’ swork. In the future, systematic methods of evaluating
judicial performance that are controlled by the judges and that do not interfere with
judicial independence might represent avaluable addition to the somewhat limited arsenal
of judicial accountability mechanisms.

But according to the interviews my colleagues and | conducted with Canadian
appellate judges, the current state of public opinion about what judicial accountability
ought to constitute is not healthy. W hat appearsto have happened isthat because the usual
notion of democracy revolves around the powers of elected legislatures and legislative
supremacy, the thinking about the proper nature of judicial accountability has become
skewed. It is assumed that judges have encroached on the turf of the legislative branch,
either by default or by design, and that because of this situation judges are fair game for
the same kinds of political pressures that are applied to elected politicians. Elected
politicians are held to account, in part, through demonstrations, threats, and editorialsin
the media, so why shouldn’t judges be subjected to the same treatment now that their
policy-making role has expanded a little?

If, rather, we think about democracy as a set of ever-evolving institutions whose
goal is always the maximization of mutual respect, the picture changes. There is a
legitimate role for judges to play in any rule of law regime to protect, preserve and
enhance democratic principles based on mutual respect. Furthermore, discretion is a
necessary element in judicial decision-making not only in hard constitutional cases, but
also in deciding how to balance different aspects of the law, and in deciding how to phrase
the decision. The important question is how to use discretion wisely in order to further
democratic norms.

Judicial accountability — if thought of as ways and means to demonstrate
quality, rather than line accountability or asjudges being fair game for the pressure tactics
applied to elected politicians — represents an opportunity. After conducting personal
interviews with about 100 judges from the Provincial Courts to the Supreme Court of
Canada, my sense is that judges generally work hard, think seriously about the meaning
of justice and make every attempt to see that justice is done in each decision they
participate in. Sometimes they may develop the feeling that their work is not appreciated
because it is not understood. Creating better accountability mechanisms can represent an
opportunity for judges to correct misapprehensions about the judicial role (and in so
doing, they might be forgiven if they blow their own hornsjust a little).



