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While Canadian politics has long emphasized the theme of two founding nations, English
and French, the country has, in fact, never been so homogeneous ethnically and racially. Even at
thetime of Confederation, the population was not only English and French: the descendants of the
First Nations were members of the new nation, albeit without their participation or consent; black
citizenslived in parts of Ontario and Nova Scotia, and individual s of German descent were found
in the new nation. That racial and ethnic diversity increased with time, especially as aresult of
the waves of immigrants to Western Canada at the turn of the century. Since World War Two,
immigration policy has led to profound changes in the makeup of Canadian society, as the
dominance of those of English and French origin has been eroded by groups from other countries

and, more recently, from other racial groups.*

Not surprisingly, thischangein the composition of Canadian society has had an impact on
politics, consciousness, and, of course, law. While Canada continues to be a country with two
official languages, French and English, and while Quebec, as the home of a French speaking
majority largely descended from one of the two founding peoples, is a distinct society, other
groupsinthelast thirty years have also claimed recognition, both politically and constitutionally,

for the contributions made to Canada's devel opment, by individualsfrom many landsand cultures.

"Multiculturalism" won explicit constitutional recognitioninthewords of section 27 of the
Canadian Charter of Rights and Freedoms? in 1982:

This Charter shall be interpreted in a manner consistent with the preservation and
enhancement of the multicultural heritage of Canadians.?

This paper explores multiculturalism and the Canadian constitution. While | start with
section 27, discussing its history and the way in which it has been interpreted in the few judicial
decisions to date, that jurisprudence is far from voluminous. However, this does not adequately

convey theimportance of multiculturalismintheinterpretation of the constitution. Indeed, debates



about the relevance of racial and ethnic diversity to the definition of rights, and the scope of
acceptable limitations may arise in a number of ways under the constitution. The frequency of
such debates can be expected to increase over time, not only because of the changing composition
of the Canadian population, but because of the growing emphasison group identity, in Canadaand

elsewhere.*

Inthefuture, courtswill seeavariety of section 15 claimsfor racial or ethnic equality, legal
rights cases that challenge the traditional concepts of a fair trial, and demands that electoral
boundaries be drawn in ways that maximize minority groups demands for better representation -
to give but afew examples. These potential challenges, discussed later in this paper, highlight the
difficult issues confronting the courts when dealing with multiculturalism in a constitutional

context.

At what point must the law recognize ethnic or racial differences and respond to them in
the interpretation of rights? Is there a positive government obligation to promote ethnic and
cultural difference? Are there limits to claims for recognition of cultural diversity in order to
implement a uniform Canadian vision of rights that transcends ethnic and racial differences?
These are the questions that multiculturalism poses, both in legal disputes about the meaning of
the constitution or other legal instruments such as human rights codes, and in political debates

about the shape of public policy in aracialy and ethnically diverse country.



The debate is difficult and often emotional, duplicating the tensions that feminists have
confronted in assessing whether gender difference should be recognized and accommodated in
law.> The dilemma of difference enters into discussions of racia and ethnic equality as well,
requiring members of a society to ask when it is necessary to adapt societal institutions to racial
and ethnic diversity and when difference can be ignored in the interests of assimilation. Section
27, whilethe only expressreferenceto multiculturalism in the constitution, is not the only, nor the
main, avenue into this debate, for these are the issues that any society concerned with racial and

ethnic equality must confront.

SECTION 27 OF THE CHARTER

While many in this country were well aware that "two founding nations' provided an
incomplete record of Canadas history, effective challenges to this vision emerged only in the
1960s.° John Diefenbaker, elected in 1957, was the first Canadian Prime Minister of neither
English nor French origin - an individual aware of Canada’s ethnic diversity and committed to
making government more responsive to it. Yet he was also committed to "unhyphenated
Canadianism”, for his vision of multiculturalism rested on goals of integration and non-
discrimination, not acommitment to government efforts to promote ethnic differences.’

Y et others shared adifferent vision, demanding arecognition of the diversity of Canadian
society. As a result, the terms of reference for the Royal Commission on Bilingualism and
Biculturalism, as originally constituted in 1963, were challenged by members of ethnic groups

who felt that their contributions were being ignored in the vision of Canada espoused, with its



emphasis on bilingualism and biculturalism. Their voices were heard, and in 1969, volume 4 of
theRoyal Commission'swork dealt with thecultural contribution of theother ethnic groups, laying

the basis for the federal government's first multiculturalism policy, launched in 1971.2

Despitethefederal policy commitment to multiculturalism, theoriginal draft of the Charter
of Rights, introduced in the fall of 1980, made no reference to Canada's multicultural heritage.
However, section 27 was added in January of 1981, in response to pressure from ethno-cultural

groups during the hearings of the Joint Parliamentary Committee.

In form, the clause is interpretive only, conferring no rights, but only requiring that the
rights set out elsewhere in the constitution, aswell asthe reasonable limits provisionin section 1,
beinterpreted in acertain manner. Subsequent cases have indicated that the provision may not be
relevant intheinterpretation of somerightsinthe Charter. In Mahév. Alberta,’ the Supreme Court
of Canada refused to consider section 27 (or the equality guarantee in section 15) in the
construction of the minority language education guaranteein section 23. Dickson C.J. stated for
the Court:
Section 23 providesa comprehensive codefor minority language educational rights,
it has its own internal qualifications and its own method of internal balancing. A
notion of equality between Canada's official language groups is obviously present
in s. 23. Beyond this, however, the section is, if anything, an exception to the
provisions of ss. 15 and 27 in that it accords these groups, the English and the
French, special statusin comparison to all other linguistic groupsin Canada.*

While section 27 had no application in relation to minority language education, it has been

considered by the Supreme Court of Canadain other areas, although it does not appear to have
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played akey rolein any of the cases. In Big M Drug Mart™ and Edwards Books,* section 27 was
afactor in determining the meaning of freedom of religion in section 2(a) of the Charter. In Big
M, thefirst case, the Court rejected anarrow interpretation of freedom of religion that would only
have prohibited compelled observance of another religion; instead, the Court invoked aprinciple
of equal respect for all religions, noting that the Christian underpinnings of the federal Lord's Day
Act, challenged in the case, acted as"a subtle and constant reminder to religious minoritieswithin
the country of their differences with, and alienation from, the dominant religious culture".”
Dickson J. then went on to consider section 27 briefly, noting that "to accept that Parliament
retains the right to compel universal observance of the day of rest preferred by onereligion is not
consistent with the preservation and enhancement of the multicultural heritage of Canadians'.**
Therefore, section 27 reinforces the understanding of section 2(a) - namely, cultural diversity
exists and must be recognized, with the result that the majority's preferences cannot ignore the

impact on minority religions and non-observers.

In Edwards, Ontario's Sunday closing law, providing a common pause day for retail
workers, did not have areligious underpinning, asdid the Lord'sDay Act in Big M. Therefore, the
issue was raised as to whether indirect burdens on freedom of religion could contravene the
Charter. Section 27 was invoked by Dickson C.J. to support the conclusion that the Charter
reached indirect effects, although without any real discussion of the content of the section.’
However, his discussion of the merits of the case again drew on concerns about the equality of
religious groups, asin Big M, for hefound aviolation of section 2(a), because the Sunday closing

law conferred abenefit on those of the Christian religion, ableto worship on their Sabbath without



thefear of financial competition, whilethosewho worshipped on Saturday or another day received

no equivalent benefit from the state.

Wilson J., in dissent, also invoked section 27, giving it a more precise meaning than the
other members of the Court. In her view, the exemption from Sunday closing for certain small
retailers who had closed on Saturday, but not for larger retailers, would introduce "an invidious
distinction into the group and sever the religious and cultural tie that binds them together".*® As
thiswas precluded by section 27, in her opinion, the legislation could not be seen as a reasonable

limit under section 1.

LaForest J., inajudgment concurring with the majority, a so madereferenceto section 27,
indicating that it might require all minority religions to be treated similarly, thus calling into
question a law that took into account only some minority religions."” However, it was not
necessary for himto determinethispoint, as he held that deference should be paid to thelegislative

branch in determining whether, and how, to grant an exemption from Sunday closing.

More recently, the Supreme Court, in Gruenke,™® referred to section 27 when discussing
whether religious communicationswere privileged, and thusinadmissibleinacriminal trial. The
Court held that admissibility of religious communications should be determined on acase by case
basis, but the application of the criteria for determining admissibility should be informed by
section 27 and, therefore, must begin from a non-denominational position - that is, the

communication need not be made to an ordained priest nor in the context of aformal confession.™



In sum, the religion cases make mention of section 27, but with little discussion.
Andrews,® the first equality case decided by the Supreme Court under the Charter, used section
27 to bolster the conclusion that equality in section 15 does not require similar treatment for all,
nor does it mean similar treatment for those similarly situated. The presence of sectionslike 27,
2(a), 25 (non-derogation of Aboriginal rights) and 15(2) (affirmative action) indicate that equality

sometimes requires acknowledgement of difference.

Finally, section 27 was considered in the hate propaganda cases, Keegstra® and Taylor.?
In Keegstra, Dickson C.J., writing for the majority, considered section 27 in the application of
section 1. While he held that the hate propaganda provisions of the Criminal Code violated the
guarantee of freedom of expression in section 2(b) of the Charter, they were a reasonable limit.
A variety of authorities supported his view that Parliament was pursuing an important objective

in enacting such alaw, including reference to section 27 in the following terms:

[Section] 27 and the commitment to a multicultural vision of our nation bears notice in
emphasizing the acute importance of the objective of eradicating hate propaganda from
society. Professor Joseph Magnet has dealt with some of the factors which may be used to
inform the meaning of s. 27, and of these | expressly adopt the principle of non-
discrimination and the need to prevent attacks on theindividual's connection with hisor her
culture, and hence upon the process of self-development.?

McLachlin, J., in dissent, also dealt with section 27, but in the context of interpreting
section 2(b), where she rejected an argument that the section should be interpreted narrowly in

light of section 27 (and section 15) to exclude hate speech. Consistent with the Court's earlier

generous interpretation of section 2(b), she refused to leave unprotected a large area of political



and socia debate because it offended principles of multiculturalism. Moreover, she went on to
notethedifficulty of using multiculturalism asastandard, sinceitis"inherently vague and to some

extent a matter of personal opinion”. She also noted:

Isnot theideal of toleration, fundamental to our traditional concept of free expression, also
the essence of multiculturalism, and can multiculturalismtruly be promoted by denying that
ideal 7%

. EVALUATING SECTION 27

Thus, in avery few Supreme Court of Canada cases, we see limited reference to section
27. Does this mean that the section is an empty one, as Peter Hogg forecast in 1982, when he

wrote:

Itislikely that the multicultural heritage of Canadianswill rarely berelevant to the
inter pretation of the provisions of the Charter, so that s. 27 may prove to be more of
arhetorical flourish than an operative provision.”

The experienceto date might lead many to agree with Professor Hogg, but | would caution
against too quick a dismissal of section 27. While Hogg might see the section as a "rhetorical
flourish”, that implies the section is meaningless. This ignores the fact that one of the most
important functions of section 27 is symbolic, and constitutions can be a repository of a nation's
symbolsand aspirations, aswell asaframework for government. Thus, thewordsthat arerhetoric
to some are, for others, a constitutional affirmation of their place in a country whose politics for
so long have been dominated by concerns of English/French duality. The effect may be largely
political, in that it increases attachment to the nation, but that too is an important role for a

constitution.?”



Alan Cairns has argued that section 27, and others such as section 28, the gender equality
provision, provide arallying point for ethnic and racial groups, who see themselves as "Charter
Canadians'.?® As a result, section 27 becomes a tool for political organization, used in both
litigation and lobbying. While one should be cautious in pinning too much on the politicizing
effect of one provision of the Charter, nevertheless, it isan element contributing to the vitality of

ethnic identity.

But beyond the symbolic, section 27 has an educative function for the judiciary - itisin
the constitution to remind judges, especially in interpreting the Charter, that Canada's societal
vision is the mosaic, not the melting pot. It may be that the express inclusion of section 27 was
unnecessary, since judges in Canada would have acknowledged this vision anyway, particularly
inthe 1980s and subsequent decades, as group claimshave become common in society. However,
in case judges might sometimes or some day lose sight of this vision, and in memory of the sad
history of Canada's discrimination against many racial and ethnic groups, section 27 stands as a

reminder of the nature of this society and its aspirations.

This reminder will be important in future years, as more and more cases come before the
courts raising issues of multiculturalism. Section 27 may not be directly in issue, nor even
mentioned, yet its message will be there subliminally in arange of cases. In the section that
follows, | speculate on the nature of some of these cases, while also attempting to describe the

variousunderstandingsof multiculturalism that judgeswill beaskedto consider in caseslikethese.

1. MULTICULTURALISM AND THE CHARTER: A SEARCH FOR PRINCIPLES
Madame Justice McLachlin's observation in Keegstra that multiculturalism is a term of

many meaningsisvery true, aswriterson thisissueindicate.”® Clearly, theterm is astatement of

fact describing Canadian society: thisisaland of many races and cultures. But what flows from

that in legal, and especially constitutional, terms?
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For many, the most obvious principle that flows from multiculturalism is a commitment
to non-discrimination. Thiswas accepted by Dickson C.J. expressly in reference to section 27 in
Keegstra, but aso arises out of his holdings in the religion cases. In its narrowest terms, that
principle requires an end to overt prejudice towards, and subordination of, members of certain
racial or ethnic groups. The goal is equality of opportunity for all in Canadian society, regardless
of name, race or ethnic background. In more positive terms, the goal is tolerance and mutual
respect. Those objectivesunderliethe decisionin Big M, wherethe law impermissibly attempted

to impose the morality of the majority religion on all groups in society, whatever their faith.*

The concept of non-discriminationin Canadano longer stopsat aprohibition of purposeful
discrimination. Human rights codes and the Charter's equality guarantee require us to consider
whether the rules and standards of our society unfairly disadvantage protected groups, such as
religious, racial and ethnic minorities. A society wishing to promote equality of opportunity for
all citizens, regardless of race or ethnicity (or gender or disability), will wisely consider whether
aruleor statute developed at onetime, or with one set of considerationsin mind, should berevised
because of the unfair burdensit imposes on other groupsin adifferent time. In the context of this
paper, then, arule such as a height or weight requirement for fire fighters, which would have a
harsher impact on avisibleminority group or on women than on white males, should bevulnerable
under section 15. The result would be a consideration under section 1 whether the rule is

justifiable and whether the minority group can be accommodated in a reasonable manner.®

The answers to these questions are often difficult and controversial, for they confront the
decision-maker with the "dilemma of difference”, often discussed in the equality literature with
respect to women and the disabled. If we recognize a claim to difference by racial or ethnic
groups in order to eliminate disadvantage, do we risk perpetuating the stereotypes about the
abilities and characteristics of members of those groups that we are trying to eliminate?® Does
the recognition of difference constitute "special treatment” for them that is unfair from the
perspecitve of others not so benefitted? And what weight should be given to the values and

traditions of the majority in the society?
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Thereis not one easy answer, for there will be times to recognize difference and times to
avoid it, with the context all important. As in many Charter cases, there will be a delicate
balancing of interests required under section 1 that will often be controversial. An understanding

of the complexity of the task may be helped through a consideration of some examples.

V. LANGUAGE REQUIREMENTS: INDIRECT DISCRIMINATION?

Suppose a regulation in several provinces requires demonstrated facility in spoken and
written English for garage mechanics in order for an individual to obtain a licence. Quebec
imposes asimilar requirement of facility in French on nurses. Theresult isto exclude from these
occupations a number of individuals who are new immigrants, and, especially in light of recent
Canadianimmigration patterns, thosewho arevisible minorities. I slanguagediscriminationaform
of discrimination on the basis of national or ethnic origin within section 15, and if so is this

discriminatory ?*

Inthe United States, thereisadevel oping literature on discrimination on the basis of accent
and language, which argues for close scrutiny of laws that allocate benefits, especialy
employment, on the basis of accent or language.®* In Canada, there are now afew human rights

cases dealing with language discrimination.®

One of the main concerns about language requirements is the racial prejudice that often
underlies discrimination on the basis of accent, which is often conscious but sometimes not. At
the sametime, these aredifficult cases, sinceit cannot be denied that facility in English or French,
depending on the province, is often avery important qualification for a particular job. Moreover,
thereis not always a close correlation with racial or ethnic origin and the ability to speak English
or French, so that there may be difficulty in arguing that section 15 of the Charter or a human
rights code has been violated. While new immigrants from certain countries may have difficulty
in speaking one of thetwo official languages, that difficulty isunlikely to carry over to a Canadian

born generation, and even within the immigrant group, different members will have varying
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degreesof linguisticfacility. Therefore, courtsmay bereluctant to find that language requirements

constitute adverse discrimination on the basis of race or national origin.*

Nevertheless, these requirements do impose a greater burden on new citizens, and a court
concerned with promoting racial and ethnic equality should ask whether thelanguage requirement

is necessary to a particular occupation.®’

L anguage requirements are only one example of anumber of rules and practices that may
disadvantage certain ethnic and racial groups, even though there may be good reasons for the
requirement in some circumstances. Canadian equality law is only beginning the complex task
of understanding the concept of indirect discrimination and the degree to which adisadvantageto
a particular group leads to a conclusion that an equality guarantee has been violated, requiring a

change in the standard.®

V. THE LIMITS OF DIFFERENCE

What happens when a claim for the recognition of racial or ethnic difference comes into
conflict with other values in Canadian society, which may or may not also be found in the
constitution? Does multiculturalism mean that the unifying feature of the society is only the
chorus of the many voices, as Matsuda argues should be the approach in the United States, or is
there a broader shared vision of Canada?*®

There can be no doubt that at some point the claim for diversity will give way, whether to
considerations such as merit (for example, in employment cases) or the need to protect other
values and interests. Potential examples of conflicting values are numerous, often arising from
the tension between gender and racial equality. What if afather who is amember of a particular
religious faith insists that his five-year-old son not sit beside little girls in kindergarten, because
hisreligious beliefs dictate that males and femal es should not mix in such a setting? Can parents

of Sudanese origin raise a Charter defence to assault charges arising because they have subjected
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their daughter to a clitorectomy? Does the claim of freedom of religion or the right to liberty in

section 7 extend to a situation where broader Canadian values of gender equality comeinto play?

Perhaps my examples are too easy, since many would argue that the guarantees of gender
equality in section 28 and section 15 trump multiculturalism values - but that answer istoo quick.
There will be many difficult circumstances where members of a particular group share avision
of gender equality unlike that of the majority in the society, and courts will have the difficult task
of mediating the claims.”® Some will argue in favor of tolerance for the group and respect for the
right to be different; others will argue that the Canadian concept of multiculturalism, while
supportive of the mosaic, must aso respect the values of the larger society.

Perhaps, in order to understand the legitimacy of the second claim, it is useful to examine
the metaphor of the mosaic more closely and to remember what a mosaic is and is not. It is,
indeed, acollection of many stones, but they are not free-floating; rather, they are cemented into
aframein order to convey aharmoniousimage. So, too, isthe cultural mosaic in Canada part of
a larger society with certain shared aspirations and values. Therefore, a nation committed to
multiculturalism can, in some circumstances, require assimilation of ethnic and racial groups.
Indeed, the ideal of multiculturalism, for many of its proponents, is ultimately integration with
many of the dominant norms of Canadian society, not aright to preserve the culture of another

race or country in pristine form.

In sum, while Canadian society respects the desire of groups to preserve their heritage, it
is also a society with other values, including individual autonomy and the equality of men and
women. Therefore, while courts must strivefor sensitivity to the minority's experience, they need

not always accept diversity as the ultimate or primary value.**

VI. REPRESENTATION AND GROUPS
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A third area of disputeislikely to arise in the context of claims for better representation
of groups. One area in which this may occur is the administration of justice. Think of the
situation where a white police officer is charged with manslaughter after shooting and killing a
black youth fleeing after arobbery attempt at a store. The defence lawyer uses her peremptory
challenges each time a prospective black juror comes forward, with the result that the jury is all
white.*” Would such aresult lead the black community to feel that the trial was fair?

Alternatively, the case might bereversed - and one might ask if it makes adifferenceif the
accused isblack, and the protests are launched against white jurorsin an effort to get somevisible
minority members on the jury. Another possible challengeisto the constitution of the jury panel,
on the ground that it does not adequately reflect the racial composition of the broader society.
These hypotheticals raise difficult questions about the meaning of equality and fairness in the
administration of justice in amultiracial society: is race irrelevant to adjudication, or would an

important perspective be missing in aracially homogeneous jury?

In the few cases to date in which this has arisen, the Canadian courts have been concerned
not to allow discrimination against potential jurorson the basis of aground prohibited inlaw, such
asrace or gender. Therefore, there has been no sympathy for efforts to ensure a particular racial
or gender makeup inajury. Thus, in Pizzacalla,® the Ontario Court of Appeal held that the Crown
improperly stood aside men from a jury in a sexual assault case, while the Manitoba Court of
Appeal in Kent* rejected argumentsthat an Aboriginal accused had aright to ajury of Aboriginal
people or, in the alternative, a more representative jury panel drawn from the whole province,

rather than one district, so asto increase Aboriginal population on the panel.

Clearly, the judgesin Kent felt that to accept the challenge would belie our aspiration that
individual jurors will decide on the basis of the material before them, rather than preconceived
prejudices. Moreover, a successful challenge seems to reduce every citizen to a stereotype that
suggests our cognitive processes are dominated by a particular characteristic - gender or race or

ethnicity - rather than the wide variety of experiences and characteristicsthat make uswho we are
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- age, status, education, occupation, class, to name but a few, in addition to race, ethnicity and

gender.

Y et, thereisavery real concern that our backgrounds do precondition usin certain ways,
often unknown to us, so that diversity of backgrounds on ajury - or in any decision or policy -
making body - may well be important to improve the decision-making process. The challenge,
then, isto reflect that diversity ininstitutionslike the jury, without reducing people to a particular
characteristic and without placing undue emphasis on one particular characteristic. Thus, inacase
like Kent, while one might be reluctant to provide a jury made up of members of one race, one
might well have concerns about the makeup of the jury panel for the use of certain lists, such as

the voters' list or the health services commission registrants, may skew the makeup of the panel.*

There are many more examples of cases which raise issues of representation and
multiculturalism.  In the United States, there are many disputes about "affirmative
gerrymandering” - that is, drawing the boundaries of electoral districts so as to maximize the
opportunities for minorities to elect acandidate. In Canada, some have fastened on the words of
McLachlinJ. in ReferencereElectoral Boundariesto arguethat electoral districtsnot only cantake
into account minority representation, but should do s0.*® In that case the Court held that the right
to vote in section 3 of the Charter does not require "one person, one vote" or "representation by
population” alone, but rather aspiresto "effective representation”, which allows departuresfor the

following reasons:

Factor slike geography, community history, community i nter estsand minority representation
may need to be taken into account to ensure that our legidative assemblies effectively
represent the diversity of our social mosaic.*’

Whilel do not read thesewordsasrequiring " affirmativegerrymandering", they do suggest

that electoral boundaries commissions can consider effective representation for minorities when
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they draw their lines.” Again, thechallengewill beto increase opportunitiesfor minoritiesto elect
representatives, while at the same time recognizing that individuals will often form alliances,

whether in politics or other activities, on the basis of characteristics other than race or ethnicity.

VII. ARIGHT TO GOVERNMENT SUPPORT?

Does multiculturalism go further than abroad principle of non-discrimination and respect
to require positive action on the part of governmentsto "enhance" racial and cultural difference?
To date, courts have been reluctant to find positive rightsin the Charter, except where expressly
included, asin section 23. Aswell, there has been little sympathy for groups who come forward
to claim financial support for their educational system or language equivalent to that provided to

denominational schools and the French and English minority by the constitution's guarantees.

Professor M agnet has argued that the Inter national Covenant on Civil and Political Rights,

on which section 27 is based, mandates such action. It reads:
In those Sates in which ethnic, religious or linguistic minorities exist, persons
belonging to such minorities shall not be denied the right, in community with the

other members of their group, to enjoy their own culture, to profess and practise
their own religion, or to use their own language.”

While some groups will endorse this approach, many in Canadawould argue against it as
ageneral constitutional principle. Itisonething to respect the practice of another religion or the

use of another languagein private. But to require, asaconstitutional obligation, that government
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support many languages and groups risks reinforcing separation and difference, rather than

integrating them into Canadian society.

Canadian conceptsof multiculturalism haveaimed at inclusion, but inasociety with certain
established institutions and a certain history that gives priority to English and French and to a
strong public school system in most jurisdictions, along with mandated support, in some cases,
for other denominational schools.® Indeed, some will argue that a constitutional guarantee of
positive support for the separate institutions of many cultural and linguistic groups will work
against the tolerance and respect that the policy of multiculturalism has traditionally sought to

achieve.

CONCLUSION

Thereisreasonfor prideinacountry which celebratesthe differences of groupsfrom many
languages and cultures, although such pride should be tempered with humility in light of our past
history. While Canada has given constitutional affirmation to multiculturalism in section 27 of
the Charter, there will often be difficult debates about the implications of a policy of
multiculturalism. Respect for, and recognition of ethnic and racial difference often bring into
guestion longstanding rulesand practices. Sometimesrespect for diversity will require adaptation
of those rules; at other times, it may be necessary to sacrifice diversity in the interests of other

values such as gender equality. With the Charter, the challenge of determining when racial and
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cultural difference counts will often fall to judges; the hope is that they will approach their

adjudicative task sensitive to the perspective of the many groups in Canadian society.
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A brief history, through to the Departnent of

Mul ticulturalismand Citizenship Act, S.C. 1991, c. 3 is
found in J.L. Elliott and A Feras, "Inmmgration and the
Canadi an Ethnic Msaic" in Li, supra note 1, 51 at 64-66.
Mahé v. Al berta (1990), 68 D.L.R (4th) 69 (S.C. C.).

| bid. at 87-88.

R v. Big MDrug Mart Ltd. (1985), 18 D.L.R (4th) 321
(S.C.C.) [hereinafter Edwards].

Edwar ds Books & Art Ltd. v. R (1987), 35 D.L.R (4th) 1
(S.C.C.) [hereinafter Edwards].

Supra note 11 at 354.
| bid. at 354-355.
Supra note 12 at 34.
| bid. at 61.

| bid. at 74.

R v. Guenke (indexed as R v. Fosty), [1991] 6 WWR 673
(S.C.C)

| bid. at 690 Laner C.J.C

Andrews v. Law Society of British Colunbia (1989), 56 D.L.R
(4th) 1 (S.C.C).

| bid. at 15, MciIntyre J. (for the mgjority in this part of
hi s reasons).

R v. Keegstra (1990), 61 CC C (3d) 1 (S.CC)
[ herei nafter Keegstra].

Canada (Canadi an Human Ri ghts Comm ssion) v. Taylor (1990),
75 D.L.R .4th) 577 (S.C.C.)
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24.

25.

26.

27.

28.

29.

30.

31.

Supra note 22 at 44-45. The reference to J. Magnet is from

"Mul ticulturalismand Collective R ghts: Approaches to
Section 27" in G Beaudoin and E. Ratushny, eds., The

Canadi an Charter of Rights and Freedons, 2d ed. (Toronto:
Carswel |, 1989) at 739.

Supra note 22 at 102-103. Section 27 is also nentioned in
Canada (Canadi an Human Ri ghts Comm ssion) v. Taylor, supra

note 23 at 594-595 and in the dissenting judgnment of Cory
and lacobucci JJ. in R v. Zundel (1992), 75 C.C. C. (3d) 449

(S.C.C.), particularly at 480-482.

P. Hogg, The Canada Act Annotated (Toronto: Carswell, 1982)

at 72. Oher interpretations of section 27 are found in a
series of essays in Canadi an Human Ri ghts Foundati on,
Mul ticulturalismand the Charter (Toronto: Carswell, 1987).

See Breton, supra note 6 on the synbolic inportance of the
recognition of multiculturalismat 28-32.

Alan Cairns has witten extensively about this point. A
good treatnent is found in "Constitutional Mnoritariani sm
in Canada" in R Watts and D. Brown, eds., Canada: The State

of the Federation 1990 (Kingston: Queen's Institute of
| nt ergovernnmental Rel ations, 1990) at 71

See, for exanple, Breton, supra note 6 at 53-54; Magnet,
supra note 24 at 756-772; Canada, Report: Citizen's Forum on
Canada's Future (Otawa: M nister of Supply and Services,
1991) (Spicer Comm ssion) at 85-89.

The thrust of Big M as followed and applied by the Ontario
Court of Appeal in the cases striking down religious
practices and education in the schools (Zyl berberg v.
Director of Sudbury Board of Education (1988), 65 O R (2d)
641; Canadian Cvil Liberties Association v. Ontario
(M nister of Education) (1990), 65 D.L.R (4th) 1) is not a

prohi bition on state encouragenent of religion, but a
rejection of favouritismfor the magjority Christian
religion. However, sone state favouritismis allowed, as
di scussed bel ow at section VII.

The exercise is simlar to that which occurs in applying
concepts of equality and the duty to accommopdate in human
rights codes. See, for exanple, Central Alberta Dairy Pool

v. Alberta (Human Rights Comm ssion) (1990), 72 D.L.R (4th)
417 (S.C. C.).
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32.

33.

34.

35.

36.

37.

Do we encourage further division in the society, as sone
suggested to the Spicer Comm ssion (supra note 29 at 86)?

There is little guidance in judicial decisions on this
issue. In Forget v. Quebec (Attorney-Ceneral) (1988), 52
D.L.R (4th) 432 at 439-442, the Suprene Court of Canada
dealt with a requirement for facility in French for a
particul ar occupation. Those who had attended secondary
school in French for three years were exenpted from
mandatory testing. This exenption was held to constitute
di scrimnation on the basis of |anguage, since the benefit
woul d di sproportionately favour francophones. However, the
testing requirenents were reasonable and did not contravene
the linguistic equality guarantee of the Quebec Charter of

Human Ri ghts and Freedons.

See, for exanple, M Matsuda, "Voices of Anerica: Accent,
Antidiscrimnation Law, and A Jurisprudence for the Last
Reconstruction"” (1991) 100 Yale L.J. 1329.

For exanple, Cornejo v. Qpus Building Corp. (1991), 14 CHRR
D167 (B.C); Gewal v. Fletcher Challenge Canada Ltd.
(1991), 14 CHRR D 161 (B.C.) (rev'd by Fletcher Challenge
Ltd. v. British Colunmbia (Human Ri ghts Council) (29 Cctober
1992), (B.C.S.C.) [unreported]; Romano v. Board of
Education, Cty of North York (1987), 87 C. L.L.C 17, 035
(Ont.).

In cases |ike Brooks v. Canada Safeway Ltd. (1989), 59
D.L.R (4th) 321 and Janzen v. Platy Enterprises Ltd. (1989),

59 D.L.R (4th) 352, the Suprene Court of Canada held that
di scrimnation on the basis of pregnancy and sexual
harassnent constituted sex discrimnation because of the

di sproportionate effect on wonen of treatnent on these
bases. The inpact of |anguage requirenments on a group is
much nore conpl ex, although Janzen, at |east, suggests that
discrimnation on this basis is constructive discrimnation
under the Charter or human rights codes.

A simlar kind of challenge may arise with respect to the
eval uation of professional qualifications for doctors and
ot her professionals, since rigorous scrutiny of credentials
often cones only if they are not trained in the United
States or the United Kingdom which has a serious inpact on
new i mmgrants fromcertain countries. See the discussion
in Ontario Task Force, Access: Task Force on Access to

Prof essions and Trades in Ontario (Toronto: Mnistry of
Ctizenship, 1989).
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39.

40.

41.

42.

43.

44.

Anot her good illustration is found in Bhadauria v. Toronto
(Gty) Board of Education (1992), 89 D.L.R (4th) 126 (Ont.

Div. ¢&.), a challenge on the basis of racial discrimnation
to the use of an interview and to the selection criteria for
candi dates for a position as vice-principal.

Mat suda, supra note 34 at 1403: "the antisubordination

rational e for accent tol erance suggests a radically
pluralistic re-visioning of national identity. The only
center, the only glue, that nakes us a nation is our many-
centered cultural heritage". She does, however, tenper this
by arguing that cultural difference nust not permt
degradation of wonen, children and others (at 1402).

It is useful to recall here the debate about the nerits of
A.G Can. v. Lavell, [1974] S.C. R 1349, in which there was

an unsuccessful chall enge under the equality guarantee of
the Canadian Bill of Rights to then section 12(1)(b) of the

I ndian Act, R S.C. 1970, c. |1-6, denying status to Indian
wonen who married non-Indians, but not to Indian nmen who
"married out”. Wiile many non-Indi an wonen attacked the
provi sion, many Indian wonen and nen supported it.

M now, |ike Matsuda, supra note 34, calls for criteria of

oppression to be devel oped to determ ne when the mnority
group' s val ues need not be respected by the | arger society.
Unfortunately, there is little devel opnment of those
criteria. M Mnow, "Putting Up and Putting Down: Tol erance
Reconsi dered" (1990) 28 Osgoode Hall L.J. 409 at 434-435.

| acknowl edge that there m ght be argunents that the Charter
does not apply here because there is no governnent action.
There are good argunents that the Charter does apply, but |
shall not go into them here.

R v. Pizzacalla (1991), 5 OR (3d) 783 (C A). This was

not a Charter case. The Court took pains to make cl ear that
it was not saying that an all male or an all female jury
woul d be unable to render an inpartial verdict. |Its concern
here was the lack of inpartiality of the Crown prosecutor,
who admtted that he felt nen were unwilling to convict in
this type of case, which invol ved sexual harassnent in the
wor kpl ace.

R v. Kent (1986), 40 Man. R 160 at 173-175 (C. A)
[ hereinafter Kent]. O 148 prospective jurors enpanelled,

t hrough the use of lists provided by the Manitoba Health
Services Comm ssion, two were Indians. A related pre-
Charter case is R v. Butler, [1985] 2 C. N L.R 107
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45.

46.

47.

48.

49.

50.

51.

(B.C.C.A) at 114.

The Anerican courts have devel oped a jurisprudence on jury
selection that is worth considering. See for exanple the

di scussion in, "The Suprene Court - Leadi ng Cases" (1991)

105 Harv. L. Rev. 177 at 255-266 on discrimnatory use of

perenptory chal | enges.

Reference re El ectoral Boundaries Comm ssion Act, ss. 14, 20

(Sask.) (1991), 81 D.L.R (4th) 16 (S.C.C.), and see the

di scussion by K Roach, "Chartering the Electoral Map Into
the Future” and K. Swinton, "Federalism Representation and
Rights" in J. Courtney, P. MacKinnon & D. Smth, eds.,
Drawi ng Boundaries: Legislatures, Courts and El ectoral

Val ues (Saskatoon: Fifth House Publishers, 1992) at 200 and
17 respectively.

| bid. at 36.

An exanple is found in the Report of the Electoral
Boundari es Conm ssion for Yukon, 1991 (Comm ssioner The Hon.
M. Justice K Lysyk) at 37, which notes the need to reduce
t he nunber of electoral districts allocated to Witehorse in
order to inprove representation for those in rural areas,
especi ally Aboriginal voters (at 37 and 48).

I nternational Covenant on Civil and Political R ghts, Can.
T.S. 1976 No. 47, art. 27, referred to in Magnet, supra note
24 at 772.

Note that my concern is the inposition of a constitutional

obl i gation on government to financially support diversity.
| amnot quarrelling in any way with governnment policy
deci sions to provide such support fromtinme to tine, if
there is the requisite popul ar approval.

In Reference re an Act to Anend the Education Act (Ontario)

(1987), 40 D.L.R (4th) 18 at 60 and 61 (S.C.C.) (the Bil
30 case), a constitutional challenge was raised to Ontario's
decision to extend financial support to Roman Catholic
secondary schools. \When other groups tried to invoke
sections 2(a) and 15 of the Charter to support their claim
for simlar funding for independent or other denom nati onal
school s, the Suprenme Court rejected the claim noting that
the Charter's provisions could not disturb a fundanental
part of the Confederation bargain - nanely, the guarantee
for denom national school rights for the Roman Catholic
mnority in Ontario and the Protestant mnority in Quebec.
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