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While salary lost as a result of dismissal is of course significant to an employee, the
constant growth and diversification of benefits provided by employers has led to an increasing

need to develop a comprehensive approch to the question of compensation for loss of benefits.

Employment contracts for an indefinite period can only be lawfully terminated for just
cause or with reasonable notice. The measure of damages for wrongful dismissal isguided by the
principlewhich underliesall breach of contract cases, namely that the dismissed empl oyee should
be placed in the same position he would have been in if the contract had terminated properly. It
isthisrule of law that has influenced and should continue to influence judicia consideration of

compensation for lost benefits.

Generally this means that an employee being awarded damages for wrongful dismissal
should be compensated for the loss of benefits he would have enjoyed during the period of
reasonable notice, had that been given by the employer. The loss of some benefits has proved
difficult to quantify leading to, in some areas in particular, divergent opinions from Canadian

courts on the appropriate measure of damages for the loss of some benefits.

It is submitted that adherence to the concept of putting the dismissed employee in the
position he would have been in had he been given reasonable notice and been permitted to work

throughout the notice period will, in most cases, lead to the correct result.

In addition to compensation for lost benefits, this paper also addresses the issues of

punitive damages in claims for wrongful dismissal.

BONUSES

The benefit most comparable to salary is bonus. Bonuses are generaly discretionary (in
that whether they are paid and the amount in which they are paid is solely up to senior

management to determine, based on any criteriait desiresto apply from timeto time) or based on



aformulaof some description and clearly a part of the employee's overall compensation package.
In the latter circumstance, determining entitlement to bonus and the amount of the award to be
made are quite straightforward once the period of reasonable notice has been established. If the
employee would have been entitled to receive a bonus in a particular amount or based on a
particular formula during the notice period, then it should be accounted for in the calculation of
damages for wrongful dismissal. If the amount of the bonus hinges on performance during the
period of reasonable notice - performance which the employee was denied the opportunity to
deliver - sufficient evidence should beled as to the employee's past performance and/or the actual
operating results achieved by others following the employee's dismissal upon which projections
can be made as to the amount of bonus the employee would have earned had she been permitted

to work through the reasonable notice period.

A truly discretionary bonus is not one the employee would have had any expectation of
receiving within the period of notice and it should accordingly not form apart of adamage award.
However, if what once was a discretionary bonus is paid with regularity over a period of time, it
may be transformed into an implied term of the employment contract and properly part of a
damage claim. The rules regarding bonuses have not changed significantly since Chief Justice

McRuer denied compensation for loss of abonusin Bardal v. Globe & Mail Ltd.:

Three other aspects of damage remain to be considered: the alleged loss of the Christmas
bonus, participation in the profit-sharing plan and loss of director'sfees. | do not think the
plaintiff isentitled to recover under any of these heads. The Christmas bonuswasa purely
voluntary gift distributed among the employees as a matter of good will between employer
and employee.*

The test relied upon by the judiciary up to the present date was set out in Bagby v.

Gustavson International Drilling Co.:

The test to be applied in determining whether a wrongly dismissed employee is entitled to
damagesfor theloss of bonusiswhether the bonus had become an integral part of thewage
structure or whether it was merely an ex gratia payment.?



Therefore, if the payment of abonusis gratuitous or intermittent and at the sole discretion
of theemployer, damagesfor itslossare not usually recoverable by the employee. Whether or not
aplaintiff is entitled to compensation will clearly depend on an analysis of the factsin each case
to determine whether the bonus in question can be described as "an integral part of the wage

structure”.

The cases which have applied the Bagby test are numerous. However, there are several
points of interest in the development of the laws on the issue of compensation for lost bonuses
which deserve some mention. The courtswill award compensation for loss of abonusonly where
it is foreseeable that the employee would have been entitled to that payment had she been given
reasonablenoticeof dismissal. Inseveral cases, plaintiffshave been denied compensation, despite
the regularity of the bonus payments, on the grounds that a bonus paid as an incentive for future
performance would not have been provided to an employee working out a reasonable notice

period. In Douglasv. Sandwell and Co., this issue was addressed:

But the foundation for payment was incentive to continue to perform efficiently and try
harder in the future. Therewasno contractual base for payment of a bonusto the plaintiff
and the incentive reason would have vanished if reasonable notice had been given.
Consequently, the amount of possible bonuses is not a factor to be considered by me in
assessing damages.®

This approach was adopted in Sandelson v. International Vintners Ltd.*

Where the bonus is discretionary but has been paid consistently to agroup of employees,
courts will look at whether those other employees received a bonus during the period at issue in
order to determinewhether the dismissed employeeisentitled to compensation: Brockv. Matthews
Group Ltd.> Further, courtswill consider historical patterns, trade usage and general principles of
fairness in determining the amount to which the employee is entitled. If the employee has

normally received a bonus similar to that of other employees, the court may use this amount. 1f
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the amount varied, although considered an integral part of the remuneration package, the court

may take an average of previous years: Herbison v. Intercontinental Packers Ltd.°®

. PENS ONS

In Durrant v. British Columbia Hydro & Power Authority,” Mr. Justice Cohen set out the

applicable rule for the calculation of damages arising from lost pension benefits:

1. If the pension had already vested at the date of termination, the plaintiff is entitled
to the difference between the value of the pension at the date of termination of
employment and the projected value of the pension at the conclusion of the period

of reasonable notice.

2. If the plaintiff's pension had not vested at the date of termination but would have
vested during the period of reasonable notice, the plaintiff is entitled to the
difference between the projected value of the pension at the conclusion of the
period of reasonable notice and the contributions which the employee was entitled

to recover at time of termination.

3. If the plaintiff's pension had not yet vested at the date of termination of
employment and would not have vested during the period of reasonable notice, no

damages arise from aloss of the pension rights.

The notion that the measure of damagesfor |ost pension benefits ought to be the difference
between their value at the date of termination of employment and their value at the end of the
reasonabl e notice period was first enunciated by Chief Justice McRuer in Bardal v. Globe & Mail
Ltd.:



If he had been continued in the service for another year, pursuant to proper notice, the
defendant'’s contribution would have been on a higher basis. The matter of what the dollar
value of the plaintiff's pension would have been had he been employed for another year is
a matter for actuarial calculation. This aspect of the case was not devel oped in argument.
It is, however, quite clear that had the plaintiff been given proper notice according to the
implied term of the contract he would have had another year's service with the defendant
which would have increased his pension allowance.®

This method of valuation has been employed in the mgjority of relevant casesto date. In
both Ansari v. B.C. Hydro & Power Authority® and Riversv. Gulf Canada Ltd.,* the courtsrelied
on thereasoning in Bardal,* to find that in order to compensate the employee for the actual losses
suffered, the damage award ought to reflect the higher value of the pension at the end of the

reasonable notice period.

Theemployer'scontribution to the pension fund on theempl oyee'sbehalf during the period
of notice has also been employed as ameasure of damages.*? However, recent case law and texts
support the argument that this approachisinappropriate asit failsto reflect the actual loss suffered
by the employee. Howard Levitt in The Law of Dismissal in Canada (1985) cites Dauphinee,™ as
an example of a case which uses the estimated value of the employer's contribution during the

notice period in determining damages.

It is submitted that thisisincorrect and the better view as to what constitutes appropriate
damagesisthe actual |oss suffered by the employee on the basis of the higher value that the
pension would have had at the end of the period of reasonable notice, based on the
employee's age and life expectancy, as determined by expert evidence and annuity charts,
less the employee's actual contributions over the notice period.

David Harris in Wrongful Dismissal™ agrees with this thinking:

Thereal issuethat arisesin most terminations involves what impact a reasonable period of
notice should have upon the pension plan as a component of damages. The argument may
bemadethat had the plaintiff been given a reasonabl e notice period, the pension plan would
have been funded by both theempl oyer and empl oyee contributions, whereapplicable, which
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would thus result in a higher entitlement at the normal retirement date. The discrepancy
between the actual entitlement and the higher projected figure should be capitalized by
employing annuity tables based on the anticipated life span at retirement date. Thisfigure
would then present a loss reasonably flowing from the termination.

Thealternativeissimply to award the amount of exact dollar contributions that would have
been made by the employer to the plan throughout the notice period.

This option was presented to Mr. Justice Verchere of the British Columbia Supreme Court
in McKilligan v. Pacific Vocationa Institute, (1979), 14 B.C.L.R. 109: 12 B.C.L.R. 193:
varied (1981), 28 B.C.L.R. 324 (C.A.). He opted for the latter alternative. It issubmitted
that this decision ignores the reality of the actual loss suffered.

Aspreviously noted, if the pension has not vested prior to termination of employment and
will not vest during the period of reasonable notice, the dismissed employee is not entitled to any
damages for lost pension benefits. The Supreme Court of Canada confirmed this principle in
Vorvisv. Insurance Corporation of British Columbia.*® In thelower court decision, the plaintiff's
contention that the defendant could not deprive him of hisright to apension had been rejected, and
it was held that the plaintiff was not entitled to any damagesfor loss of pension benefits since the

pension would not have vested within the notice period.*

However, judges have awarded damagesfor lost pension benefits even though the pension
would not have vested during the notice period and it is not clear that the employee was entitled

to arefund of contributions under the plan.*

In an obiter statement, Mr. Justice Halvorsen in Mclntosh v. Saskatchewan Water
Cor poration expressed awillingnessto extend the notice period to alow the pensions of long-term

employees to vest:

It isfurther argued that the plaintiff should receive moresalaryin lieu of notice because his
pension would vest if he had three years' service with the defendant. That is, | amasked to
give the plaintiff wages for a term exceeding nine months so he will qualify for a vested
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pension. Such an approach would be justified in a situation where a long-term employee
was fired just before his pension rights became rooted. That is not the case here.*®

These cases appear clearly to be deviationsfrom the general rule, which has been followed

by the majority of judgesin the past decade in awarding damages for lost pension benefits.

1. INSURANCE PLANS

Various methods have been used by the courts over the past decade or so to calculate
damages for the loss of insurance and medical plans. For example, the amount of the employer's
share of the premiums has been used™ as has the estimated cost of replacement by the dismissed

employee of the coverage previously provided by the employer.?

However, the law appearsto have settled down on thisissue in recent years. A dismissed

employee appears to be entitled to damages for loss of this sort of benefit only where :

1. the employee has actually replaced the coverage; or
2. the employee has not replaced the coverage but has suffered actual
loss during the notice period which would have been covered by the

insurance plan had it remained in place.

In both circumstances, a plaintiff will be compensated only for the cost of replacement

coverage during the notice period or actual losses incurred during that same period.?

Thisrulewas clearly enunciated by M adam Justice McLachlinin Wilksv. Moore Dry Kiln

of Canada:

The question is not what the defendant has gained by the dismissal, but what the plaintiff has
lost. Thisloss must be established on the evidence. If the plaintiff failsto show that he has
paid out or lost money or has otherwise suffered by reason of the absence of fringe benefits,
his claim cannot succeed.”



The Court in Wilks found support for this contention in an earlier case, McKilligan v.
Pacific Vocational Ingtitute,” in which the British Columbia Court of Appeal denied damagesfor
the loss of a group life insurance policy on the grounds that the dismissed employee did not
purchase replacement coverage during the notice period nor did he die. This principle was most
recently affirmed by the British Columbia Supreme Court of Canadain Vorvisv. I.C.B.C.,* and

was followed throughout the 1980's in numerous other cases.

A related issue of some note and controversy is whether an employee who becomes
disabled after termination of employment, but before the end of the notice period subsequently
determined to be appropriate, should have disability benefits deducted from damages awarded for
the wrongful dismissal. In Dunlop v. B.C. Hydro and Power Authority?® and McKay v. Camco
Inc.?” the respective courts held that the damages payable by the employer should not be reduced
by disability benefits received by the employee after his dismissal. The majority in McKay
reasoned that the plaintiff's rights to disability payments and to damages for breach of contract
arose at different times and served different purposes. Moreover, if disability benefits were
deductible from damages, the right to reasonable notice would be frustrated since the disability
prevented the plaintiff from seeking aternate employment. The notice period was deemed to have
been interrupted at the time of the injury and resumed after the plaintiff's entitlement to disability
benefits had expired.

In hisdecisionin Princev. T. Eaton Co.,?® Mr. Justice Lysyk was dealing with the case of

a dismissed employee who became disabled during the notice period. His lordship noted:

Mr. Charton does not seek recovery for the cost of replacement insurance. Indeed, such
insurance was not available to him. He does seek compensation for loss arising out of
occurence of the contingency that he would have been insured against had he been required
or permitted to work out the 42-week period of reasonable notice.



If there is no overriding express provision, the contract of employment is taken to contain
animplied termthat each party must give reasonabl e notice of termination to the other. The
implied termis not a termto the effect that the employer may give pay in lieu of notice: see
Dunlop v. British Columbia Hydro & Power Authority (1988), 23 C.C.E.L. 96, (1989 2
W.W.R. 518, 32 B.C.L.R (2d) 334 at 338 (C.A.). Compensation for the period of noticeis
not limited to severance pay in lieu of salary. Asstated above, it extendsto actual monetary
loss sustained from deprival of fringe benefits that would otherwise have been enjoyed
during the notice period.

On the principles established by the authorities, | conclude that Mr. Charlton is entitled to
compensation for disability benefits unlesshisclaimisbarred by expressprovision(s) in his
contractual arrangements with Eaton's or for some other reason [which His Lordship
subsequently found it was not] .?°

Most insurerswill not provide disability insurance coverage during aperiod of reasonable
notice unlessthe employeeisactively employed by the employer, so the consequence of decisions
like Prince (and it isnot being suggested that Princeisincorrect) isthat employersface potentially

huge damages in similar situations.

The samelogic appliesto other common components of group benefit coverage, including
life insurance, where death of the employee during the notice period should give a right to
payment of the face amount of the life insurance policy, and medical and dental coverage, where
damages will either be the actual cost of replacement coverage or the amounts paid out by the

employee for which she would have had insurance coverage had she worked the notice period.

V. CPPANDUIC PREMIUM

Wrongfully dismissed employees are entitled to receive as damages the amount the
employer would have contributed by way of premium towards the Canada Pension Plan during
the period of notice. Damages for this loss are routinely awarded on the basis that the plaintiff
may not receive maximum CPP entitlement in the absence of these contributions. Arguably, a

more appropriate remedy would be to require the employer to pay the premiumsthat should have
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been paid during the notice period directly to theformer employee'saccount at the CanadaPension

Plan.

Damages for lost UIC contributions that would have been made by the employer during
the notice have been awarded without any careful consideration of the actual lossincurred by the
plaintiff as a result of the termination of the contributions.* Although the Unemployment
Insurance Regulations,® provide for court awards and out-of-court settlements paid by the
employer on or after March 31, 1985 to be treated as earnings for the purpose of determining
benefit entitlement, this fact has not generally been taken into consideration by the judiciary. Its
significance isthat thereisno lossto the employee asaresult of thefailure of the employer to pay
its premiums during the notice period. Inafew recent cases, recovery of UIC premiums has been
denied where there was no proof of harm to the dismissed employee as a result of the lack of
contributions.* However, this remains one areawhere the general principle that only actual loss

is compensated does not appear to underline the rationale for awarding damages.

V. VACATION PAY

Wrongfully dismissed employees have generally been considered entitled to vacation pay
which would have accrued to them during the notice period. Thiswas confirmed in Durrant v.
British Columbia Hydro & Power Authority,® and Vorvisv. 1.C.B.C.** Justice Maczko in Webster
v. British Columbia Hydro and Power Authority,® put the onus on the plaintiff to prove that he
would have taken no vacation during the notice period and would have received vacation pay in
addition to his salary in order to be entitled to vacation pay for the notice period. Thiscaseisan
exception to the general practice of automatically awarding an allowance for vacation pay based

on salary, and is arguably the better way of considering the issue, at least for salaried employees.

VI.  STOCK OPTION AND RESALE AGREEMENTS
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The plaintiff may be compensated for alost opportunity to buy shares under astock option
plan or for the premature resale of shares to the company upon termination. Each case will turn
on its own facts and particularly on the specific terms of any written or verbal agreement. Two
earlier cases, Lawson v. Dominion Securities Corporation, and Wellsv. Mack Maritime Limited,*
held that the loss of dividend income during the reasonabl e notice period yielded by sharesresold
to the employer wasrecoverable, but theincreasein capital valuethat would have accrued to those
shares during that period was not a proper claim since capital loss is generally not awarded in

wrongful dismissal actions.

Damages are now generally allowable on the following basis:

1. Where an option to purchase isinvolved, damages will be the difference between
the option price and the market value on the date within the notice period on which
the employee could have purchased, multiplied by the number of shares the
employee would have purchased, established by the evidence.*’

2. Where a resale agreement is involved, damages will be the difference in price
between the date the contract waswrongfully terminated and the dateit should have

been terminated, which may be the date on which the employee took anew job.*

3. Where both an option to purchase and a resale agreement are involved, damages

would be the difference between the pruchase price and the resale price.*

4. The employee will be entitled to any dividends payable during the period he was
entitled to hold the shares.”

Generally, where an agreement was to end upon termination of employment, thiswill be
taken to mean lawful termination, since the employer cannot disentitle the employee by hisor her

own breach.”* However, the recent decision in Vorvis* may have an impact on this rule of
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interpretation. Mr. Justice M cFarlaneof theB.C. Supreme Court found that the clause"terminated
for any reason other than retirement or death”, which was contained in a pension plan agreement,
encompassed both lawful and unlawful termination. This case has not yet been judicially
considered inthe context of the stock option or resale agreement, however itsrelevanceinthisarea
seems apparent. It must be emphasized that the Court was careful to draw its conclusions on the
basis of the wording of one particular clause. A slight difference in the phraseology could make

this precedent inapplicable.

VIl. MISCELLANEOUSBENEFITS

Generally, the loss of company car, club memberships or allowances for board, lodging
or clothing arerecoverable only to the extent that the empl oyee derives some personal advantage
from the benefit. If the use of the car or clothing is entirely job related, the plaintiff will not be
compensated. Further, it is not necessary for the plaintiff to replace the benefit or to prove any
economic losses as aresult of being deprived in order to be compensated.* Thisrule has changed

very little over the past decade.

Car allowances paid in respect of business use of an employee's own car will not be

compensated because there is no personal use component.

VIIl. AGGRAVATED AND PUNITIVE DAMAGES

The issues of whether aggravated and punitive damages can be awarded in cases of
wrongful dismissal were before the Supreme Court of Canadain Vorvisv. I.C.B.C., Mr. Justice

Mclntyre was careful to distinguish between the two types of damages:

Punitive damages, as the name would indicate, are designed to punish. In this, they
constitute an exception to the general common law rule that damages are designed to
compensatetheinjured, not to punish thewrongdoer. Aggravated damages[whichincludes
damages for mental distress] will frequently cover conduct which could also be the subject
of punitive damages, but the role of aggravated damages remains compensatory.

13



[..]

Aggravated damages are awarded to compensate for aggravated damages ... they take
account of tangible injuries and by definition will generally augment damages assessed
under the general rules relating to the assessment of damages. Aggravated damages are
compensatory in nature and may only be awarded for that purpose. Punitive damages, on
theother hand, are punitivein nature and may only be employed in circumstanceswherethe
conduct giving the cause for complaint is of such a nature that it merits punishment.*

Mr. Justice Mcintyre then reviewed the development of the law over the years through
consideration of the relevant cases, including the case that until Vorvis had been viewed as the
leading decision on the awarding of damages for mental distress, Brown v. Waterloo Regional
Board of Police Commissioners® in which, in the words of His Lordship, "the award of damages
for mental distress was disallowed, but it may be said that the power of the Court to award

damages upon that basis in an appropriate case was implicitly accepted.”

Mr. Justice M cIntyre concluded hisreview of theauthoritieswith thefollowing comments:

From the foregoing authorities, | would conclude that while aggravated damages may be
awarded in actionsfor breach of contract in appropriate cases, thisisnot a case where they
should be given. The rule long established in the Addis and Peso Slver Mines cases has
generally been applied to deny such damages, and the empl oyer/employee relationship (in
the absence of collective agreements which involve consideration of the modern labour law
regime) has always been onewhereeither party could ter minate the contract of employment
by due notice, and therefore the only damage which could arise would result fromafailure
to give such notice.

| would not wish to be taken as saying that aggravated damages could never be awarded in
a case of wrongful dismissal, particularly where the acts complained of were also
independently actionable, a factor not present here. As noted by Hinkson J.A. in the Court
of Appeal, at p. 46:

It was not suggested by the plaintiff that Reid's actions in the months prior to his
termination constituted a breach of contract. Upon the basis of thereasoning inthe
Brown case, Reid's conduct was not a separate head of damages in the claim for
breach of contract.
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His reference to the Brown case was to the words of Weatherston J.A. in Brown v.
Waterloo Regional Board of Commissionersof Police, suprap. 736, where speaking
for the Court, he said:

If a course of conduct by one party causes loss or injury to another, but is not
actionable, that cour se of conduct may not be a separate head of damagesinaclaim
in respect of an actionable wrong. Damages, to be recoverable, must flow froman
actionable wrong. It is not sufficient that a course of conduct, not in itself
actionable, be somehow related to an actionable cour se of conduct.

Furthermore, while the conduct complained of, that of Reid, was offensive and
unjustified, anyinjury it may have caused the appellant cannot be said to have arisen
out of the dismissal itself. The conduct complained of preceded the wrongful
dismissal and therefore cannot be said to have aggravated the damage incurred as
aresult of the dismissal .*®

Turning to the issue of punitive damages, Mr. Justice McIntyre again reviewed the

development of the law and drew the following conclusion:

In my view, while it may be very unusual to do so, punitive damages may be awarded in
cases of breach of contract. It would seem to me, however, it will be rare to find a
contractual breach which would be appropriate for such anaward ... In an action based on
abreach of contract, theonly link between the partiesfor the purpose of definingtheir rights
and obligations is the contract. Where the defendant has breached the contract, the
remedies open to the plaintiff must arise from that contractual relationship, that "private
law", which the partiesagreedto accept. Theinjured plaintiff thenisnot entitled to be made
whole; heis entitled to have that which the contract provided for himor compensation for
itsloss. Thisdistinction will not completely eliminate the award of punitive damages but it
will make it very rarein contract cases.

Moreover, punitive damages may only be awarded in respect of conduct which is of such
nature as to be deserving of punishment because of its harsh, vindictive, reprehensible and
malicious nature. | do not suggest that | have exhausted the adjectiveswhich could describe
the conduct capable of characterizing a punitive award, but at any case where such an
award is made the conduct must be extreme in its nature and such that by any reasonable
standard it is deserving of full condemnation and punishment.*’

Courts across Canada have yet to fully consider the implications of this decision of the

Supreme Court of Canada, and itisyet to be determined whether what appeared to be adevel oping
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trend to more awards of damages for mental distress will be reversed by the cautionary note
sounded by Mr. Justice Mcintyre. It would be the rare dismissed employee who is not upset at
being fired. Indeed, practitioners often see cases (which never get to court) of employees who
have been properly dismissed in the sense of reasonable notice having been given, who are
distressed to the point of requiring medical attention. It issubmitted that for an award of damages
for mental distress to be made, a court must find that the loss seeking to be compensated flows

from the wrongful dismissal, rather than simply from the fact of dismissal.
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