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THE OBJECTIVE OF THE BILL

The bill allows judges the discretion to not impose mandatory minimum penalties

-

As a result of approximately 20 to 25 years of regressive law reform in this country, a proliferation
of mandatory minimum penalties has increased criminalization of those who are poorest,
racialized (especially Indigenous Peoples), women and those with disabling mental health issues

WHY DO WE NEED JUDICIAL DISCRETION?

The Truth and Reconciliation Commission (TRC): Recognizing the disproportionate impact on Indigenous
Peoples, Call to Action #32 calls on the federal government “to amend the Criminal Code to allow trial judges,
upon giving reasons, to depart from mandatory minimum sentences.” '

The Government (and voters) of Canada: The Government’s 2015 commitment to implement the TRC's Calls to
Action, including #32, remains unfulfilled. According to Government consultations, 90% of Canadians support
“giving judges the flexibility to impose a sentence that is less than the mandatory minimum” in at least some
circumstances.”

The Supreme Court of Canada: “Empirical evidence suggests that mandatory minimum
sentences do not, in fact, deter crimes.”

The Standing Senate Committee on Legal and Constitutional Affairs: “On its face, a mandatory minimum
sentence would seem to violate the principle of proportionality in that it does not take into consideration
the gravity of the offence and the degree of responsibility. ... A suggestion was made that ... the judge could
determine on a case-by-case basis whether it is advisable to lower a sentence.”
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The Sentencing Commission of Canada: “In the past 35 years, all Canadian commissions that have addressed
the role of mandatory minimum penalties have recommended that they be abolished.” ... “When asked if
minimum penalties restricted their ability to give a just sentence, slightly over half [of sentencing judges] (57%)
responded affirmatively. Only 9% stated that mandatory minima never restricted their ability to impose a just
sentence.”
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The Law Reform Commission of Canada: “Generally, the reported research does not show that harsh sanctions
are more effective than less severe sanctions in preventing crime. ... [N]ot every case falling within a given
offence will require imprisonment for the purposes of isolation. Similar criticisms could be made of a sentencing
provision that denies judges the power to choose between a custodial and non-custodial sentence.”

The Self-Defence Review: Justice Lynn Ratushny’s review found that a key reason that 98 women were found
guilty of murdering abusive partners, despite claiming self-defence, was the mandatory minimum sentence of
life in prison. Women did not trust they would get a fair trial, did not want to expose their children to having to
testify in court, and when faced with the potential of a life in prison, they accepted offers to plead guilty,
despite having a defence.’
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> The National Inquiry into Missing and Murdered Indigenous Women and Girls: “Mandatory minimum sentences
are especially harsh for Indigenous women, girls, and 2SLGBTQQIA people as Gladue principles for sentencing
cannot be applied. This leads to higher incarceration rates. Further, sentences fail to meet the rehabilitative
needs of Indigenous women, girls, and 2SLGBTQQIA people.”



SELECTED HISTORY OF MANDATORY
MINIMUM PENALTIES

1970

10976 1
When the death penalty was
abolished, life sentence parole
ineligibility periods were increased 1980
to 10 years for second-degree
murder and 25 years for first-degree
murder, the latter with a 15-year
review under the “faint hope clause”.’

1990
1995
Bill C-68 introduces 19 new
mandatory minimum penalties.'’
2000

1997

Access to the faint hope

2005-2015 clause is restricted."

A series of government bills'” more
than doubles the number of Criminal
Code mandatory minimum penalties

from 29'° to about 63. 2010
2011
The faint hope clause is eliminated
and multiple parole ineligibility periods
are introduced for those convicted
of more than one murder.'*
2020
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