HEINONLINE

Citation: 28 Can. J. L. & Jurisprudence 265 2015
Provided by:
Service des bibliotheques de 'UQAM

Content downloaded/printed from HeinOnline

Mon Jul 10 15:27:10 2017

-- Your use of this HeinOnline PDF indicates your acceptance
of HeinOnline's Terms and Conditions of the license

agreement available at http://heinonline.org/HOL/License

-- The search text of this PDF is generated from
uncorrected OCR text.

-- To obtain permission to use this article beyond the scope
of your HeinOnline license, please use:

Copyright Information



http://heinonline.org/HOL/Page?handle=hein.journals/caljp28&collection=fijournals&id=277&startid=&endid=301
https://www.copyright.com/ccc/basicSearch.do?operation=go&searchType=0&lastSearch=simple&all=on&titleOrStdNo=0841-8209

Canadian Journal of Law & Jurisprudence XXVIII No.2 July 2015, 265-288 265
© Canadian Journal of Law & Jurisprudence 2015 doi: 10.1017/cjlj.2015.28

Functional and Existential Authorities
Hugo Cyr

Introduction

This article explores how political authority 1s conceived and how we attempt
to make sense of its legitimacy in a world that we imagine is made of relatively
equal individuals who are members of multiple collective agencies. Current de-
bates about these issues tend to center around Joseph Raz’s “Service Conception”
of authority. In short, the Service Conception holds that a legitimate authority
provides a special kind of service; subjects who take its directives as binding are
more likely to enhance their chances of acting for the right reasons than if they
directly try to follow the right reasons for action applicable to them. Taking cues
from Max Weber’s understanding of authority, the aim of this paper is to show
that the Razian conception leaves much to be desired for a proper understanding
of the phenomenon. More specifically, we aim to show that a more complete ac-
count of what we take to be a legitimate authority cannot limit itself to only con-
sidering instrumental rationality, but must also incorporate what Weber called
“value-rationality” (wertrational).

Once some key Weberian conceptual tools will have been laid out (1.), we will
present briefly the Razian understanding of authority (I1.). We will then show how
this conception suffers from a variety of internal weaknesses and shortcomings
(IIL.). More importantly, while the Service Conception may be promoted as a
normatively appealing theory of authority, it does not appear to fit the descrip-
tion of what is the central case of a practical authority or, at least, it does not fit
the description of all central cases. Indeed, political authorities are often justified
by forms of self-assertive reasons that bind subjects to authority claimants and
their directives. Such cases are what we call “existential authorities”, as opposed
to “functional authorities™ associated with the Service Conception (IV.). The in-
terplay between different types of authorities and the respective background as-
sumptions that sustains their status forces us to take seriously the perceptions that
subjects have of the nature of authority claimants as such perceptions will deter-
mine the attitudes the subjects take towards the directives issued by the author-
ity claimants (V.). We must therefore be able to distinguish between institutions
meant to embody collective identities— ‘existential communities”—from institu-
tions perceived as mere “functional regimes™. Indeed, the nature of the standards
used to evaluate the actions and powers of each will differ accordingly (V1.).

I. Max Weber: Domination, Legitimacy and Authority

Max Weber famously stated that the “domination™ is “the probability that a com-
mand with a given specific content will be obeyed by a given group of persons.™

1. Max Weber, Economy and Society, vol 2, ed by G Roth & C Wittich, (Berkeley: University of
California Press, 1978) at 53.
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Domination is not a mere matter of advice or simple request; it implies an expec-
tation of conformity to the standard set. However, putting too much emphasis
on the predictive aspect of Weber’s statement would amount to understanding
domination from merely an external point of view. Weber clearly saw the impor-
tance of also describing domination from another perspective. He completed his
explanation of the notion of domination by highlighting how the manifested will
of the political superior is meant to influence the behaviour of the ruled:

Domination will thus mean the situation in which the manifested will (command)
of the ruler or rulers is meant to influence the conduct of one or more others (the
ruled) and actually does influence it in such a way that their conduct to a socially
relevant degree occurs as if the ruled had made the content of the command the
maxim of their conduct for its very own sake. Looked upon from the other end, this
situation will be called obedience.”

While the ruled may obey the ruler out of sheer expediency or out of habit, Weber
considered that such types of order were “much less stable than an order which
enjoys the prestige of being considered binding, or, as it may be expressed, of
“legitimacy’” * Reflexive and willful obedience are understood as being the product
of the belief in the legitimacy of the norm posed by the political superior. Domination
1s considered “legitimate™ by the subjects when the political superior’s claims to
rule are supported by justificatory principles accepted by the ruled. Legitimate dom-
mation is what Weber also calls “authority™. It is a distinct form of power, a distinct
way to influence others. There may be many justificatory principles that could sup-
port the different claims of authority, but Weber focused on three ideal-types of
such justificatory modes: traditional, rational-legal and charismatic. We will mostly
concern ourselves here with the rational-legal justificatory mode.

Weber’s ideal-type of rational legal authority is often taken as primarily mean-
ing that legitimacy of a power of command derives from “a system of consciously
made rational rules (which may be either agreed upon or imposed from above)”
according to which “every single bearer of powers of command is legitimated by
that system of rational norms, and his power is legitimate insofar as it corresponds
with the norm™.* This mode of justification would appear not to rely on the content
of the rule, but rather on the fact that it was correctly enacted.’ The legitimacy of
the rule would thus be content-independent. To support that point of view, we may
recall that Weber’s theory of value “asserts the positivity of all norms™.®

But this would be far from a complete picture. Among other things, Weber
also specifically wrote that

any given legal norm may be established by agreement or by imposition, on
grounds of expediency or value-rationality or both, with a claim to obedience at
least on the part of the members of the organization. This is, however, usually
extended to include all persons within the sphere of power in question—which

2. Ibid at 946.

3. Ihid at 31.

4, Ibid at 954.

5. Ibid at 215-17.

6. Anthony Kronman, Max Weber (Stanford: Stanford University Press, 1983) at 55.
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in the case of territorial bodies is the territorial area—who stand in certain social
relationships or carry out forms of social action which in the order governing the
organization have been declared relevant.

(..

That the person who obeys authority does so, as it is usually stated, only in his
capacity as a “member” of the organization and what he obeys is only “the law.”
(He may in this connection be the member of an association, of a community, of a
church, or a citizen of a state.)’

Thus, if rational-legal legitimacy rests mainly on legal formalities, Weber none-
theless recognized the role of the alleged grounds for the rule in legitimising
law. If Weber does not take moral correctness to be a criterion of legitimacy per
se, he nonetheless recognizes that legal norms are established “on grounds of
expediency or value-rationality”; those are the grounds upon which the authority
will base itself in establishing this or that specific rule. If all that was needed to
establish the legitimacy of a rule was to point to the fact that it had been enacted
according to the proper formalities, it would not matter that the political supe-
rior grounded legal norms on expediency or value-rationality. Thus, while legal-
rational legitimacy appeals to legal formalism to justify the exercise of power,
legal authorities nonctheless need to claim that their rules are properly grounded
to appear as legitimate guides.

Weber’s quote is interesting not only because it highlights the possible role
of the grounds of directives for their legitimacy, it is also important because
it recognises that “‘value-reasons™ may offer such grounds. Let us recall that a
“value-rational” social action is one that is “determined by a conscious belief
in the value for its own sake of some ethical, aesthetic, religious, or other form
of behaviour, independently of its prospect of success™? According to Weber,
the more one takes a value as an absolute guide to action, the less one will be
mfluenced by consequential reasoning, and the less one’s actions will appear
rational from an instrumental-rationality point of view.” A law that would only
be perceived as imposing costs or benefits would not influence an agent entirely
moved by value-rationality. In fact, from a purely instrumental-rational point
of view, value-rationality is always irrational.!® However, it remains that once a
value has been accepted, there is a form of rationality involved in orienting one’s
action towards the fulfilment of that value’s demands.

Finally, a third element must be highlighted in Weber’s citation about author-
ity. While the grounds of the authority’s directives contribute to their legitimacy,
it remains that rational-legal legitimacy relies mostly on the presence of social
structures that allow individuals to be seen as members of the organization on

7. Weber, supra note 1 at 217-18 [emphasis added].

8. /bid at 24-25. Weber gives the following examples (p. 25) of pure value-rational orientation:
... the actions of persons who, regardless of possible cost to themselves, act to put into
practice their convictions of what seems to them to be required by duty, honor, the
pursuit of beauty, a religious call, personal loyalty, or the importance of some ‘cause’
no matter in what it consists .... [V]alue-rational action always involves ‘commands’
or ‘demands’ which, in the actor’s opinion, are binding on him.

9. Ibid at 26.

10. Weber, supra note 1 at 26.
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behalf of which the authority is exercised. Thus, rational-legal legitimacy may be
more about social roles than it is about acting for the right reasons.

To recap before moving on to our examination of the Razian theory of author-
ity, Weber explained that domination is much more stable when the directives
posited by the political superior are considered legitimate, that is, binding be-
cause they are supported by adequate justificatory reasons. Legitimate domina-
tion is what Weber called “authority”. Legal-rational legitimacy relies on the
presence of a set of norms within which authorities are bound to act. The grounds
of their directives nonetheless contribute to the legitimacy of the latter. Such
grounds may include value-reasons that have nothing to do with instrumental
rationality. The existence of a set of norms that may legitimize the exercise of
power presupposes the existence of a social organization and it is primarily as
members of such organization that individuals are subjected to legal-rational
authorities. Let us keep all this in the back of our mind while we examine the
Razian theory of authority as it will later be used to develop our critique and
alternative theory.

II. Legitimate authority and the grounds of authoritative directives
according to the Razian theory

What does it mean for a legitimate authority to be able to claim that its directives
are properly grounded? Raz’s highly influential normative theory of what may
be considered a legitimate authority!! offers us great insights into our common
expectations about the grounds of authorities” directives. Raz offers us a theory
about when authorities could be considered legitimate and so he tries to make
moral sense of how authorities are conceived in our Western traditions. For exam-
ple, while he may not say so explicitly, his theory is aimed at explaining how au-
thority can make moral sense in a normative universe where individuals are taken
to be roughly equal, where autonomy is valued and where there are pre-political
reasons for action. Obviously, a theory of authority based on the assumption that
some individuals are clearly worth more than others and that authority can only
be legitimized by supernatural forces would take a very different shape than the
one Raz proposes. But because Raz’s theory is a normative one in which he makes
decisions as to what would be the betfer moral interpretation of the connection
between this or that concept'?, he ends up promoting one particular view as to
how the concepts cohere to the detriment of a possible actual aporia in people’s
practices. It is precisely there that we will depart from Raz’s analysis.

In examining what it could mean within our culture for directives to be suf-
ficiently grounded, it will not be necessary to engage with all of Raz’s specific

11. Joseph Raz, The Authority of Law: Essays on Law and Morality (Oxford: Clarendon Press,
1979) at 3-27; Joseph Raz, The Morality of Freedom (Oxford: Clarendon Press, 1986), 23-
109 [Raz, Morality of Freedom]; Joseph Raz, “Authority and Justification” in Joseph Raz,
Authority (New York: New York University Press, 1990) 115 [Raz, “Justification”]; Joseph
Raz, “The Problem of Authority: Revisiting the Service Conception” (2006) 90 Minn L Rev
1003.

12. Raz, “Justification”, ibid at 137-38.
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views, critiques and replies. Our purpose is not to offer a critique of Raz’s the-
ory per se, nor to present a better normative theory of the concept of authority,
but it is rather to flesh out the architectonic and background assumptions of
our practice of having binding authorities. This means that Raz’s views will be
treated more like a foil to examine our own views than as a specific theory to be
analysed and debated. Similarly to Hart, who was more interested in his famous
Concept of Law in a broadly Austinian theory of law as an intellectual step-
pingstone than in Austin’s precise views on the concept of law, we will be more
concerned here with discussing a Razian theory of authority than Raz’s views
on authority. That being said, for the sake of expository simplicity, we may of-
ten refer to “Raz’s views”, but the reader will have to keep in mind that the real
target here 1s a cluster of views associated with his approach, rather than Raz’s
particular views. All that being said, let’s move on to what the Razian theory
has to tell us about what an authority is and how the grounds that it may invoke
contribute to its perceived legitimacy.

Raz is not mainly concerned with cases where a subject does not know what
to do and decide to defer to the directives of an authority, but cares much more
about the conditions under which subjects may consider it legitimate to obey
an authority despite the fact that their own personal appraisal of the balance
of reasons on the merits of a particular action goes against what is required. !
This 1s the real challenge for the legitimacy of an authority claimant. According
to the Razian theory, a legitimate authority would not require a complete sur-
render of one’s judgment—and thus would be respectful of autonomy—in the
sense that it could only be legitimate if there were sufficient reasons to follow
its directives, regardless of the balance of reasons applicable to a specific case.!*
What kind of reasons could be sufficient for a subject to accept the directives of
an authority as legitimate? Joseph Raz’s theory of legitimate authority is built
around three main theses: (1) the normal justification thesis; (2) the dependence
thesis; and (3) the pre-emptive thesis.

The normal justification thesis claims that

The normal and primary way to establish that a person should be acknowledged
to have authority over another person involves showing that the alleged subject
is likely better to comply with reasons which apply to him (other than the alleged
authoritative directives) if he accepts the directives of the alleged authority as au-
thoritatively binding and tries to follow the, rather than by trying to follow the
reasons which apply to him directly.*>

The Razian theory therefore suggests that authorities are conceived as offering
a service to help subjects and, on the whole, enhance their chances of fulfilling
their responsibilities. A particular rule may not be right in the circumstances,
but an authority would nonetheless be legitimate if the results, over time, were
superior than if the subject had acted on the basis of his own judgments. Thus,

13. Raz, “Justification”, supra note 11 at 119-20.
14. /bid at 120.
15, /bid at 129 [italicized in the original].
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the Razian theory is based on the idea that authorities are legitimate if they offer
the right type of cumulative benefits (i.c., increasing subjects chances of fulfill-
ing their duties).

How can a legitimate authority maintain that it can increase the subject’s
chances of acting correctly? Raz proposes that this claim can be explained
through a combination of the dependence thesis and the pre-emptive thesis. The
dependence thesis claims that the authority’s directives are meant to be mainly
based on the balance of underlying reasons that are applicable to the subject.!®
Rules may ultimately not be based on such a balance, but they are meant to be.
The combination of the normal justification thesis and the dependence thesis
1s what Raz calls his “Service Conception™ of authority. We may say that the
Razian theory conceives authorities as useful Aeuristic devices.

The pre-emptive thesis provides that once the authority’s directive has been
enacted, it 1s meant to displace the underlying balance of reasons and to exclude
some or all other reasons for action.!” The rule adopted by the authority must
displace the reasons that the authority has balanced for the subject because other-
wise, those reasons would be counted twice. By pre-empting considerations that
apply to the subject, legitimate authorities incidentally offer an additional ser-
vice to their subjects. According to Raz, not only do they increase the subjects’
chances of acting for the right reasons, they may also save them time and energy
in helping them avoid the full deliberation process that lead the authorities to
their conclusions. Indeed, whether or not authorities may require subjects not to
deliberate about the right course of action by themselves, authorities nonetheless
offer their subjects this incidental service that we will call the “resource-saving”
feature of the Service Conception of authority.

The authority adopts rules that function both as first-order reasons for action
and as second-order reasons for excluding some or all other reasons. A reason
that fulfils both functions (orient action and exclude other reasons) is called a
“protected reason”. The fact that a rule contains a protected reason helps to ex-
plain the difference mentioned earlier between, on the one hand, an advice or
a request, and on the other, a rule given by an authority: the protected reason
contained in the rule 1s meant to exclude some or all other reasons for action and
to substitute them with the reason given by the authority. For example, protected
reasons may exclude all reasons for action but for the one contained in the rule
adopted by the authority, or, to take a different example, it may simply exclude
a subset of reasons for action like religious or economic reasons. The latter case
could be illustrated by a Legislature delegating discretionary powers to a civil
servant to grant liquor licenses; that delegation may very well allow the civil
servant to examine on his own a certain set of reasons for action related to the

16. Raz, “Justification”, supra note 11 at 125: “All authoritative directives should be based, in
the main, on reasons which already independently apply to the subjects of the directives and
are relevant to their action in the circumstances covered by the directive.” [Italicized in the
original].

17. Ibid at 124: “The fact that an authority requires performance of an action is a reason for its
performance which is not added to all other relevant reasons when assessing what to do, but
should replace some of them.” [Italicized in the original].
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commerce of alcohol, but it may also exclude from consideration reasons that
may only have to do with his own religious beliefs.!® The authority may even ex-
clude all reasons for action but for a subset to which the subject will be allowed
to have recourse to deliberate about the right course of action. The set of rules ad-
opted by the authority may also include rules that are meant to create exceptions
to the exclusionary features of certain rules. For example, the rule against killing
is qualified by other rules so as to allow the subject to act on reasons related to
his own survival. The rule providing for the possibility of sclf-defense is an ex-
ception to the protected reason against killing. But the authority normally claims
to be the only one with the capacity of adopting such rules having defeasibility
power over other rules adopted by that same authority—unless that authority
recognizes its subordinated status to a higher authority. When the authority does
not accept a subordinated status to a higher authority, it will thus claim that it
exclusively has the power to determine when and under what conditions its pro-
tected reasons may be defeasible.

In short, the authority claims that its set of rules is conclusive because it is
made of protected reasons that only it can render defeasible on the conditions
it sets. Authority, thus, claims not to be brute force. It also claims to respect
autonomy to the extent that it does not necessarily require a person to abandon
one’s judgment to it. Rather, it claims to be able to modify the set of reasons upon
which one may act.

Raz qualifies his theses by first stating that when an authority claims to help a
subject acting for the reasons applicable to him, it does not mean that a legitimate
authority necessarily has to help promote the subject’s interests. For example,
Raz writes that “[a] military commander (...) should put the defense of his coun-
try above the interests of his soldiers. But then soldiers are supposed to put their
country above their personal interests, and only because of this should they obey
their commander™. However, Raz does not tell us why should a soldier put
one’s country above his or her personal interests. But one thing is for sure, this
cannot be explained by putting one’s own individual life as the ultimate value.
We will come back to that point later.

For the Razian theory, the pre-emptive aspect of a directive does not entail
that an authoritative directive cannot change the normative universe. For ex-
ample, a rule adopted for the purpose of solving a particular collective action
problem (i.e., increase the saliency of a conventional solution to a coordination
problem or solve a prisoner’s dilemma type of situation?’) would modify the
normative landscape by the very fact of giving directives. It is possible, in such
cases, that the precise content of such directives may not be determined at all
by a balance of dependent reasons. In other words, prior to the enactment of the
rule, agents would not have a reason to act one way or another, but once the rule
is established, they have a reason to follow it because the very existence of the
rule would be justified by underlying reasons. Indeed, the very existence of such

18. See, for example, Roncarelli v Duplessis, [1959] SCR 121.
19. Raz, “Justification”, supra note 11 at 126.
20. /bid at 128.
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arule that aims at settling a collective action problem is justified by the reasons
why we ought to solve such problems. Such a rule would be justified in the sense
that it would help subjects fulfil their responsibilities by enhancing their capaci-
ties. Here, justification of the rule would not depend on its specific content, but
rather on its capacity to settle the collective action problem. We can call these
directives “content-independent” in the sense that their content is arbitrary from
the point of view of the ends sought to be achieved. This is well-illustrated by the
fact that the rule that requires us to drive on the right or the left side of the road,
m itself, is not based on dependent reasons; it 1s the need to identify a common
side for driving that is based on the dependent reasons associated with the need
to optimize transport speed. Unless we can identify reasons why driving on the
right or left side of the road is, in itself, better, what matters here is that one side
is chosen and accepted by all agents.?! The service offered here is not primarily
one of an epistemic nature (i.e., informing subjects how the proper balance of
reasons requires them to act). Instead, the service offered by the authority here
amounts to a modification of the circumstances of deliberation and action to fa-
cilitate the achievement of certain goals by the subjects. An authority, according
to Raz, may thus alter the normative universe by providing content-independent
reasons for actions (e.g., a rule providing for which side of the road one must
drive) that are, in turn, supported by dependent reasons (e.g., optimization of
transport resources).

If authoritative directives may legitimately change the normative universe,
irrespective of the content of the directive issued in certain circumstances, it is

21. Aristotle makes a similar distinction between directives that are justified by content-dependent
reasons (“natural”) and those that are content-independent reasons (“conventional”):
Political Justice is of two kinds, one natural, the other conventional. A rule of justice is
natural that has the same validity everywhere, and does not depend on our accepting it
or not. A rule is conventional that in the first instance may be settled in one way or the
other indifferently, though having once been settled it is not indifferent: for example,
that the ransom for a prisoner shall be a mina, that a sacrifice shall consist of a goat
and not of two sheep; and any regulations enacted for particular cases, for instance the
sacrifice in honor of Brasidas, and ordinances in the nature of special decrees. Some
people think that all rules of justice are merely conventional, because whereas a law of
nature is immutable and has the same validity everywhere, as fire burns both here and
in Persia, rules of justice are seen to vary. That rules of justice vary is not absolutely
true, but only with qualifications. Among the gods indeed it is perhaps not true at all;
but in our world although there is such a thing as Natural Justice, all rules of justice
are variable. But nevertheless there is such a thing as Natural Justice as well as justice
not ordained by nature; and it is easy to see which rules of justice, though not absolute,
are natural, and which are not natural but legal and conventional, both sorts alike being
variable. The same distinction will hold good in all other matters; for instance, the right
hand is naturally stronger than the left, yet it is possible for any man to make himself
ambidextrous.
The rules of justice based on convention and expediency are like standard measures.
Corn and wine measures are not equal in all places, but are larger in wholesale and
smaller in retail markets. Similarly the rules of justice ordained not by nature but by
man are not the same in all places, since forms of government are not the same, though
in all places there is only one form of government that is natural, namely, the best form.
Aristotle, Nicomachean Ethics, translated by H Rackham
(London: W Heinemann, 1934) at 1134b8-1135a6.
For a similar and more developed reading of Aristotle on this point, see Bernard Yack, “Natural
Right and Aristotle’s Understanding of Justice” (1990) 18 Political Theory 216 at 219-20.
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because such directives are considered useful heuristics. Authorities, according
to the Razian views, appear mainly as mere stand-ins, substitutes for something
else. According to this logic, the authority would only be legitimate because,
on the whole, its directives are. Legitimacy, in the end, appears to be attached
directly to the directives and only indirectly to the bearer of authority itself.

I11. Difficulties with the inner workings of the Razian Service Conception
of authority

There are difficulties with the inner workings of the Razian theory. First, the
normal justification thesis may be in tension with the second-order exclusionary
rules that preclude acting for any other reasons than the ones indicated in the first-
order reasons. The fact that one obeys a specific authority because it enhances his
chances of acting correctly on the whole (let’s call this a “third-order reason”) may
put one in violation of the second-order rules that were meant to enunciate exclu-
sive reasons for action. In other words, accepting a particular authority—what-
ever its directives—may be conditioned by reasons that are of a higher order than
the reasons for action or deliberation given by that authority. And the very act of
choosing to obey an authority on the basis of some higher reasons (e.g., effective-
ness or any other reason) may violate the requirements of the exclusionary reasons
adopted by the authority (when those reasons were meant to be peremptory).??

Moreover, to actually determine whether or not an authority is worth accept-
ing, according to the Service Conception, the subject will ultimately have to
engage in the very deliberations that the “resource-saving” feature of the Service
Conception was meant to help the subject avoid.? But if the subject is convinced,
after examining all the dependent reasons upon which the supposed authority
constructs its directives, that it offers directives that are well-founded, then, the
subject no longer needs the authority’s directives as one has already done all
the work it was supposed to provide. The subject would then act for the reasons
that one has oneself examined and not for reasons given by the entity that no
longer serves the authority function. Thus, to verify whether or not an entity is a
legitimate authority for oneself, one has to destroy the authority function of that
entity. While the Service Conception of authority tries to justify authority on the
basis of instrumental reasons (the service it offers), acceptance that an entity has
a legitimate authority over us would be ultimately a matter of faith.

22. There might not be sufficient reasons to accept one authority claimant rather than another. In
that case, the decision would ultimately transcend reason and may not be said to violate exclu-
sionary rules since no reason would be invoked to justify the ultimate choice.

23. To the extent that the service which a practical authority claims to be offering is simply a
change in the circumstances of deliberation and action through the issuance of content-inde-
pendent directives, the subject will not have to deliberate on the content of those directives.
However, the subject will have to deliberate on the need to modify the circumstances of de-
liberation and action. Such a need will have to be justified according to dependent reasons.
Also, the subject who will want to verify whether or not such an authority is legitimate will
have to determine if, in fact, the directives in questions are truly content-independent and if the
modification to the circumstances of action and deliberation do in fact increase one’s chances
of acting properly.
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Another problem flows from Raz’s recognition that one may have reasons
against accepting the claims of authority of a person or institution if another pres-
ents a better claim to be recognized as an authority.* We may indeed imagine that
more than one authority claimant could be potentially legitimate in the Razian
sense of being capable of providing the service of enhancing the subject’s capac-
ity of acting for the right reasons. It is true that the issue may not arise as long as
the competing authorities do not require inconsistent actions, but when they do,
the subject may face a truly tragic situation if there are no sufficient reasons to
decide which institution has a better claim to be the relevant authority.

The situation may be truly tragic because a relation of authority is not merely
one of “‘choice™ as the language of “acceptance™ implies. Take, for example, the
case of someone who is a citizen of two countries at war and who is required
by each country to act in a way that the other country would consider an act of
treason punishable by death.>> Authority relations are not always symmetrical;
the subject may not have the power to exit that relation at will. The fact that one
may be said to be an authority—and not merely to have authority—underlies
the potentially temporally extended character of the authority status. Therefore,
mdividuals may find themselves in situations where they cannot obey all the
legitimate authorities at once and that two or more legitimate authorities may
mmpose consequences that will make it impossible to act for the right reasons in
the future—this would be the case when disobedience (i.e. “treason”) may be
sanctioned by death. Thus, while each authority may be legitimate when taken
separately, taken together, they mutually destroy their legitimacy, as understood
by the Service Conception. This would lead to the bizarre conclusion that the fact
that someone is subject to two legitimate authorities may, for that very reason,
find oneself under no legitimate authority at all!

More profoundly, the Razian Service Conception encounters a series of dif-
ficulties associated with what appears to be a limited conception of the reasons
that individuals may find applicable to them. Indeed, the tragic situations that
competing authorities may impose on their shared subjects may not simply be
caused by the fact that such subjects may not know, in fact, which of the compet-
g authorities, has a better claim to enhance the subjects chances of complying
with reasons which apply to them.?® The ultimate source of the tragedy may in-
deed lie in the fact that there may not be an answer to this enquiry. The capacity
to determine which authority claimant has a better claim to enhance the subjects’
abilities to comply with reasons applicable to them presupposes a common ma-
trix of reasons. But there may not be a unified set of reasons for action. Different
authorities may rely on distinct sets of reasons that have their own logic. Indeed,
the subject may see herself, for example, as having to choose between being
guided by what she perceives as the competing demands of esthetics and ethics.

24. Raz, “Justification”, supra note 11 at 133.

25. This resembles the facts in Kawakita v United States, 343 US 717 (1952).

26. Emran Mian, “The Curious Case of Exclusionary Reasons” (2002) 15 CJLJ 99 at 114 dis-
cusses the more limited problem of knowledge imbalance between the subject and the author-
ity claimant that makes it impossible for the subject to know whether the normal justification
condition is met.
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If philosophical monism is not true, that is, if beauty, goodness and truth do not
all point in the same direction, the determination of the proper authority to fol-
low may be indeed daunting! Or, to take another classic example, the demands of
one’s secular state and the demands of one’s religious obligations may lead to op-
posite actions. And there may not be a common yardstick to determine whether
the secular or the religious authority has a better claim to lead to the proper ac-
tion. The Service Conception assumes that the choice of the proper set of reasons
has already been made or that there is a single set of such reasons.

An additional problem with the Service Conception is that it implicitly seems
to assume that it is meant to help subjects deal with reasons that are otherwise ap-
plicable to them. However, authoritics do not simply deal with reasons that pre-
exist any form of sociability and authority relations. While it may be conceived
that if one were alone in the universe, one would nonetheless have reasons for
acting one way or another. At least, if not also value-reasons, one may have in-
strumental reasons to act in certain ways. For example, one may have reasons to
walk in one direction rather than another if one is thirsty and needs to drink from
a river. Now, the very fact of sociality modifies the matrix of possible actions.
This, in turn, has an impact on the set of instrumental reasons applicable to the
subject. Thus, sociality modifies the normative landscape by introducing new
(social) facts. Indeed, those new facts force us to consider certain reasons for
action that would not exist but for those facts.

This is where the Weberian insights introduce themselves in the conversation
with the Razians. Human interactions are not merely material facts; they exist with-
in particular imaginaries. Ideas about particular memberships, roles and relations
are all parts of specific repertories of actions, beliefs and implicit assumptions.

Sociality thus also breeds value-reasons. Such reasons arise from the meaning
given to the different forms of social interactions. We imagine ourselves having
certain reasons for actions based on the particular ways we stand with others;
they are thought of as reasons for actions that only exist because of the nature
of the relations one entertains with others. In other words, there are reasons for
actions that are dependent on the relation between the subject and another entity.
They are what we would call “relational reasons™. For example, a woman may
have reasons to sacrifice herself to save her own child while she may not have
the same reasons to act the same way to save someone clse. Indeed, there might
be common reasons to sacrifice oneself to save one’s own child and a stranger,
but we imagine also having reasons to save one’s child that are not applicable
to the stranger. In other words, it is not simply that we have more intense feel-
ings towards our own children, it is that we also imagine our duties to be differ-
ent towards them because of the nature of the relation that brings us together.
Obviously, there are many ways of imagining how one may be related to another
and all those diverse forms of sociality may breed their own expectations.

Why is that a problem for the Service Conception of authority? After all, can
a legitimate authority not also help subjects act for those relational reasons ap-
plicable to them? The problem is caused by the fact that authorities do not appear
as mere factual objects that subjects take into consideration in their instrumental
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reasoning. They are not simply seen as detached parts of the furniture of the
universe. Subjects are subjects precisely because there is a form of relation that
binds them to the authority. In other words, an entity cannot be an authority
without being involved in a relation to others. And authority relations bring with
them a wide range of reasons for action that would not exist but for the existence
of that relation. For example, an authority relation may create a particular reason
for a subject to sacrifice oneself to protect that authority from destruction. Such
a reason would not exist but for the existence of the authority relation. Or, to
take a different example, it is only because an authority has decided that certain
violations of its orders would result in incarceration in a prison that the issue of
the proper conduct of a prisoner may be raised. In the absence of any authority
structure, the right reasons for action of a prisoner, gua prisoner, would be unin-
telligible. This means that the very presence of an authority changes the possible
dependent reasons upon which rules may be made. But the Service Conception
can hardly explain how an authority can be justified by the help it gives in an-
swering the very problem it has created. The Service Conception assumes that
the authority takes the world as it finds it and issue directives without taking seri-
ously the fact that the very existence of the authority (and the relations it entails)
modify not only the factual landscape, but the normative landscape in which
subjects find themselves.

Moreover, sociality does not only breed relational reasons for action based
on roles attributed to individuals as discrete units of existence. Social facts also
constitute collective entities that have relative autonomy from the individuals that
compose them. Such collective entities also produce new reasons for action. To
take an example that we have discussed earlier, imagine a military officer ordering
part of his troops to attack a particular enemy position to create a diversion. Prior
to the giving of the order, we could say that no individual soldier had reasons to
attack that particular position and expose herself to the attendant risks. But once
the order is given, each soldier to whom the order applies now has a reason to at-
tack the said position. This example does not only show that authorities may solve
collective action problems, but that they may also legitimately provide reasons for
action that not only differ from, but may actually directly contradict the subject’s
mdividual reasons for (in)action. Thus it would be misleading to suggest that the
order reproduces a reason for action that the subject already had and, likewise,
it would be incorrect to state that the order is illegitimate because it fails to re-
produce dependent reasons.?” Not all protected reasons offered by the legitimate
authority are pre-emptive of the reasons that existed for the individual, as a mere
mdividual, prior to the order. Not only that, the individual may have no reason,
tactical or otherwise, to attack a specific position all by herself, and more gener-
ally, she may have no reason of her own to fight total strangers without seeing
herself as a soldier directed to do so by the relevant authority. Then, one may ask
“what sum of right reasons would require someone to sacrifice her life?” How
can any legitimate authority based on the Service Conception ever require the

27. The author would like to thank the anonymous reviewer for suggesting this formulation.
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sacrifice of its subjects and claim that this demand is based on pre-emptive rea-
sons? If there are reasons that may justify the absolute sacrifice of the individual,
those reasons are either part of what Weber called value-reasons—ungrounded
posited values—or a form of instrumental reasons that do not take the individual’s
survival as its ultimate goal. In other words, it makes no sense of individuals gua
mdividuals to fight strangers in a war, but it may make sense as a member of a unit
of existence that transcends one’s own individuality.

All this calls for a re-evaluation of the descriptive aspect of the Razian the-
ory of authority. While it seems to capture certain important aspects of the way
authorities are imagined in our world (legitimate authorities help us to do the
right thing), it appears to hide other important aspects about the way we imagine
authorities being able to bind us. This is even more obvious when we consider
authorities within a collective entity like a “family™, a “church”, a “corporation™,
ctc. Individuals as members of a collective self appear to have primary reasons
for action that would not exist but for the creation of the collective self. That col-
lective self could not exist without the individuals who constitute it, and in turn,
that collective self contributes to the constitution of the individual. This creates
a set of reasons for actions related to the very existence of such collective selves
and it may give us a hint as to why the soldier mentioned earlier may have a rea-
son to put her country ahead of her own individual interests. This brings us back
to Weber’s insight that legal-rational legitimacy depends primarily on member-
ship of the subject to the group governed by the relevant authority.

IV. Challenges to the centrality of the Service Conception of Authority

Raz states that, on the main, a legitimate authority’s directives aim at reflecting
the right balance of reasons applicable to the subjects. The problem with the de-
scriptive aspect of Raz’s theory is that it takes the Service Conception as the only
normal way to explain the legitimacy of authority. In the end, this theory claims
that the normal way to justify authority relies on the quality of the service it of-
fers. But Raz also recognizes that an authority may /egitimately offer directives
that are not dependent on reasons directly applicable to the subjects. He thus
recognizes that authorities may adopt directives for their own reasons. Raz tries
to reconcile this possibility with the dependence thesis by claiming that “[a]ll it
requires is that it shall act primarily for dependent reasons.” He suggests, for
example, that considerations arising out of the functioning of a burcaucracy may
not arise for the individual acting on his own.

This, in our view, shows an important limitation of the Razian theory of au-
thority as a theory: a wide range of situations that Raz—and most other people
sharing in our modern imaginary—consider to be cases of “legitimate authority”™
cannot be explained by the dependent thesis that grounds the Service Conception
of authority. The fact that the authority “primarily’ acts for dependent reasons
may legitimise the directives it issues in such circumstances, but this cannot

28. Raz, “Justification”, supra note 11 at 127 [emphasis added)].
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explain why the other directives may be justified. Indeed, an authority may “pri-
marily” act for dependent reasons, but incidentally issue a set of rules that are
not based on dependent reasons and that may have disastrous consequences for
the subjects—the battlefield case discussed earlier may be a case in point. If such
authoritative directives are to be legitimate, it seems that something else has
to be said in their favour over and above the mere fact that they were adopted
by an authority that primarily acts on dependent reasons. In other words, there
1s a (wide) range of authoritative directives that are considered legitimate even
though they do not conform to the dependence thesis and are thus in need of a
different justification.

One may argue that some authoritative directives that do not appear to con-
form to the dependency requirement may nonetheless be legitimate as they could
be, in one way or another, necessarily connected to the primary directives given
by a legitimate authority. As such, the primary directives could not be issued
without the necessary incidental directives that may come with them. This may
be the case, for example, when the incidental directive may not be logically
detachable from the main directive. An order to alleviate the pain of a patient in
palliative care with the help of a sedative may incidentally amount to an order
to shorten the patient’s life. While the legitimate authority may primarily aim at
1ssuing a directive to alleviate the pain (on the basis of dependent reasons), its
order may incidentally—and predictably—amount to ordering the killing of the
patient (an order that, arguably, would not be based on dependent reasons). This
would be an application to authoritative directives of the “principle of double
effect” famously introduced by Aquinas®. However, in all such cases where the
two directives are necessarily connected in one way or another, the incidental
directive’s justification could be traced back to the primary directive’s justifica-
tion. In other words, the incidental directive could indirectly be relying on the
dependence thesis and thus would not fit the hypothesis explored here, namely,
the justification of directives that do not rely on reasons directly applicable to the
subject alone. Again, such cases call for a different justificatory discourse than
the main one proposed by Raz.

Because of his normative project of proposing a unified and consistent theory
of our practices, Raz is forced to recognize that while other justifications for
authorities are also frequently invoked, there are to be seen as “deviant™ or “sec-
ondary”. What he calls the deviant forms of justifications would be the ones that
are foreign to the functions of authorities; they are reasons that may completely
replace the normal reasons for justifying authorities even if they are inconsistent
with the proper functions of authorities. Obviously, this is a normative claim
since the ascription of the proper functions of authorities depends on a concep-
tion of what it is good for, what is its raison d étre.

Raz draws a parallel here with someone secking a piece of advice. He says
that the normal reason for accepting an advice or for giving it is that it is likely
to be sound advice. To compare obeying an authority to seeking an advice is to

29. Thomas Aquinas, Summa Theologica, 1I-11, Qu 64, Art7.
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load the dice in favour of the Service Conception. That is why he can say that

[m]any grown-up people feel obliged by such considerations [to accept someone’s
authority not to hurt his feelings] to continue to acknowledge the authority of their
parents over them. But just as in the case of advice, and for the very same reasons,
such grounds for recognizing the authority of another, even though sometimes
good, are always deviant grounds.*°

This example highlights the fact that the Service Conception of authority has a hard
time seeing love, loyalty, patriotism—three value-reasons—as proper justifications
for the acceptance of an authority. While love, loyalty and patriotism may not ap-
pear at first to be directly related to the rational-legal character of an authority, nor
to the grounds of a directive, they nonetheless seem to be able to play a central role
in legitimizing political authoritics. Love, loyalty and patriotism are commitments
that provide reasons for obeying an authority; they legitimise the relation between
the subject and the authority. Patriotism, for example, is not necessarily limited to
a mere set of sentiments; it also provides reasons to follow the directives of one’s
political authority rather than those of a different political authority, and this, irre-
spective of whether one’s authority is generally better at offering appropriate guid-
ance than the political authority that governs a neighbouring community. Thus, the
register of values, beliefs, practices, assumptions, etc., associated with patriotism
may offer Americans living in the United States non-instrumental reasons to accept
the authority of the Congress rather than the authority of the Canadian Parliament.
The reason why the Service Conception seems to be incapable of accepting love,
loyalty, patriotism, etc., as primary justifications for authorities 1s probably because
it is too committed to the view that authorities may only be legitimated through
mstrumental-rationality: authorities must help the individual to achieve something
m order to be legitimate.’! The Service Conception, relying so heavily as it does

30. Raz, “Justification”, supra note 11 at 130.

31. Raz recognizes that consent may be given “in many contexts” non-instrumental validation
through the idea that “[w]e are all to a considerable degree the authors of our moral world”
(Raz, Morality of Freedom, supra note 11 at 86). The “value of some human relationships”
and the “value of forming and pursuing projects that give shape and content to one’s life” are
taken by Raz as “generally valid considerations [that] justify the specific ways through which
people can impose moral demands upon themselves™ (ibid at 87). Thus Raz writes that

[t]here are various attitudes toward society that consent to the authority of its laws
can express. They can all be regarded as so many variations on a basic attitude of
identification with the society, an attitude of belonging and of sharing in its collective
life. 7bid at 91.
But while recognizing this, Raz ascribes a somewhat instrumental role to those so-called “non-
instrumental” moral considerations that may validate consent. Indeed, once again, for Raz,
relationships and personal projects may not be considered in themselves as being valuable.
Because Raz is committed to a normative project rather than simply a descriptive one, he
needs to distinguish between relationships and personal projects that are valuable from those
that aren’t. He draws his distinction on the basis of the value of what such relationships and
personal projects realize, achieve or pursue (ibid at 90-91). In other words, relationships and
personal projects are presented by Raz as valuable only if they are means to achieve something
of value. This is then reflected in the conditions he sets for consent and identification with
one’s society to be justified:
Hence, to the extent that consent is justified non-instrumentally as a constitutive ele-
ment in a relationship between a citizen and his society, it is valid only if it exists
between a citizen and a reasonably just society. /bid at 90-91.
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on the dependence thesis misses the point of patriotism. Patriotic persons may be
mdifferent to the content of the norm, what matters to them 1s that respecting the
directive given by the proper authority corresponds to who one is. It is an affirma-
tion of one’s sense of belonging that is constitutive of that person’s self. Thus,
respect for the appropriate authority 1s not seen merely as a means, it is understood
as an end. From this perspective, what constitute a legitimate authority would not
be explained by the quality of its directives, but rather by the nature of the relation-
ships that binds it to its subjects.

Therefore, although respecting an authority’s directives for instrumental rea-
sons—i.e., increasing one’s chance of acting correctly—is one possible explana-
tion for why individuals consider authorities to be legitimate within our cultural
tradition, it does not seem to amount to the (only) central case of legitimate
respect for an authority. Indeed, it seems that taking an authority’s directives as
the maxims of one’s action for reasons other than the very fact that the author-
ity required the subject to do so may actually be considered a distortion of the
authority relation. Maybe a legitimate authority will be right more often than the
subject on what the subject should do, but the so-called authority may no longer
find itself in the typical position of an authority if the subject accepts its powers
for that reason. In other words, from the internal point of view of the subject,
what distinguishes an authority imposing rules to any service-provider may be
that the authoritative relationship is not conceived as one of exchange between
relatively equal partners.

The more central case of a relation of authority seems to entail the presence
of a dominant agent and a dominated subject—even if the individuals and enti-
ties only occupy such positions for the limited purposes for which the authority
detains power over another. A practical authority 1s not an advisor precisely be-
cause its directives are not mere advices; the directives are meant to change the
reasons applicable to the subjects. A practical authority can issue directives that
render certain subjects’ actions no longer optional.

The Service Conception may have been elaborated to explain how this power
mmbalance between the rulers and the ruled could make sense in a society made
of relatively equal individuals. But this may be where the theory goes wrong.

After reviewing a series of considerations related to the role of consent in the justification of
authority, Raz argues that:
[Authority] is binding only if the conditions of the normal justification thesis are sub-
stantially met independently of consent. But the non-instrumental argument shows that
consent does extend the bounds of authority beyond what can be established without
it. It is worth pointing out that it does so in accordance to with the normal justification
thesis. Where identification is a morally valuable attitude which can be expressed by
binding oneself to the authority, one has a reason to do so which is served by consent
to authority. The whole point of the consent would be violated if, having given it, one
proceeded to deny the binding force of the authority’s directives. Therefore, it is neces-
sary, once the consent has been given, to accord the authority’s directives pre-emptive
force in order to be able to express one’s identification with one’s society by consenting
to the authority of its law. /hid at 93 [emphasis added].
So authorities remain justified, for Raz, only to the extent that they are instruments that en-
hance one’s abilities to act for the right reasons that exist independently from the existence of
the authority itself.
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Authorities may not only be a matter of relations between individuals gua indi-
viduals. Individuals are engaged in all sorts of relations from which their identi-
ties are constituted through the diverse roles they occupy and the self-perception
they gain from such engagements. The identities of individuals consist in their
own intrinsic particularitics as well as the multiple social roles in which they are
cast (mother, teacher, neighbour, Italian, etc.). There 1s nothing new in suggest-
g that the same individual possesses multiple 1dentitics. Some identities may
be thought to be discrete and singular, while others may be only thought as flow-
g from a shared experience. Some identities presuppose that an individual is a
whole in oneself, other presupposes that the individual is only a part, a member,
of a collective self.

The existence of each form of self may be valued, despite the fact that the
“will” of each self may sometimes conflict with another. For example, imagine a
minister in a government where all major decisions are taken, after deliberation,
either by consensus or by a majority vote of all the members of the Cabinet.*
The members of that government see themselves as forming an identity distinct
from its individual members*®, a whole where all members—not mere individu-
als—are expected to show solidarity for the decisions taken together. This is
what we call “Cabinet solidarity”. Presume that after the Cabinet deliberation,
a minister is convinced that the Cabinet has clearly** made the wrong decision
and has adopted the wrong rule as a consequence. As an individual, that person
may or may not treat the Cabinet as an authority according to the normal justi-
fication thesis—she may not consider that following its directive will increase
her chances, on the whole, of acting for the right reasons. However, as a member
of the Cabinet, this way of thinking is antithetical to her role. Indeed, her role
as a member of the Cabinet is to implement the collective decision whether
or not she agrees with it. Refusing to do so may not only amount to a breach
of her obligations, but also to a negation of her identity as a member of the
group. From the member’s perspective, qua member, the question would not be
whether or not implementing the collective decision is the right action to take,
nor whether or not, on the whole, she will increase her chances of acting in the
right way if she obeys the group; from the perspective of a member the ques-
tion would rather be: am I truly a member or not? Should I remain a member
of the Cabinet or not? We are not suggesting here that the minister in question
ultimately should follow the rule adopted by the Cabinet. We are not making a
normative claim. We are simply trying to highlight how the relevant reasons for
action may depend on the perceived identity of the agent and the nature of the

32. While the Prime Minister, in parliamentary systems, tends to have the last word on any deci-
sion taken by the Cabinet, in practice, he or she usually tries to get a consensus, or at least an
important majority, when taking major decisions.

33. See, among others, Christian List & Philip Pettit, Group Agency: The Possibility, Design, and
Status of Corporate Agents (Oxford: Oxford University Press, 2011).

34. Raz recognizes that it may be possible that an authority could be legitimate only to the extent
that its directives are not clearly wrong. He distinguishes between a “great mistake”, which
would not affect the legitimacy of an authority and a “clear” one. The difference would not lie
in the importance of the mistake but on the ease of detecting it. See Raz, “Justification”, supra
note 11 at 136.
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relations that determine such identity.3® All this becomes probably even clearer
In cases requiring a great sacrifice.

The exercise of power by an authority within a perceived collective self may
then be conceived as not being wholly heteronomous, but rather as flowing from
our own selves. The “I” 1s then replaced by the “We”, and as the saying goes:
there 1s no “I"” in “We™. That is why, as Weber noted in the quote cited above, the
authority 1s understood as extending its demands of obedience when it requires
those who are not members of the group in question, those who do not belong to
the “We™, to submit to its authority.’® Maybe authority must be justified to non-
members through something like the so-called “normal justification thesis™. We
are not going to a take position on this issue. But for members of the collective
entity, acceptance of the legitimacy of domination is not merely a matter of
mstrumental rationality and it is not merely based on the idea that following the
authority’s orders will enhance one’s chance of doing the right thing. Rather,
accepting a political authority as legitimate may involve recognizing an existen-
tial connection to that authority. In other words, individuals who are members
of collective entitics may see themselves as having what we called “relational
reasons’ for action.

Members of a collective entity may privilege the “We™ identity over the “T”
depending on the circumstances. According to this conception, and whatever for-
mulation is used, it is the fact that the authority’s directives are flowing from a
version of the self that makes them justified. Theorists who have tried to ground
the legitimacy of authority on consent, assent, will and so on, have systematically
struggled to try to account for the fact that authorities 1ssue directives that may go
directly against the individuals’ consent, assent, will and so on. In a very crude
way, we can say that this form of theorizing pits the legitimacy of one form of self
(a collective self) against another (the individual self), and it tries to explain which
one ought to have precedence over the other and under what conditions. As we
are not engaged in such a normative enterprise, it will suffice here to highlight the
facts that conflicting authorities may also be matched to conflicting selves and that
authorities are not always imagined as being heterogeneous to the subjects.

To summarize, from the perspective of the members of the group subjected to
the legal-rational form of legitimate domination, legitimacy flows mainly from the

35. The recognition of such a tension lies behind the classic conundrum facing a Catholic who
happens to be the judge in a case where the law requires that a death sentence be imposed on a
convicted individual. While the public may question the commitment of officials to their legal
duty on the basis that they may be placed in a situation where they may face conflicting duties,
there are no prima facie reasons why one should presume that such conflict would necessar-
ily be settled in favour of the officials’ religious commitments. This is why, for example, the
Americans ended up electing John F. Kennedy, a Catholic, as their President; taking an oath to
upheld the Constitution of the United States of America was considered a signal that the norms
contained in the latter would prevail over the dicta of the Pope in guiding the President’s
actions.

36. It is to be noted that the use of the expression “We” here may suggest self-identification as a
member of the relevant group. However, self-identification may not be necessary for member-
ship. A group (or even outsiders) may consider an individual to be a member of that group even
if he or she refuses to be thus qualified. This obviously raises issues about the legitimacy of
imposed identities and about the possibilities of exit.
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fact that those who exercise power within one’s group, do so according to legal
rules purposefully enacted to achieve expedient or some internally accepted value-
rational results. The exercise of authoritative power through legal means may be
taken as a minimal condition of legitimacy. But it appears not to be a sufficient
consideration. Two other considerations may compete for a conclusive justifica-
tion of that authority: (1) the subject’s appraisal of the political superior’s (general
or particular) judgement on the proper instrumental-rational or value-rationality
course of action; and (2) the subject’s self-identification as a member of the group
which recognizes the political superior as a legitimate authority for the group.

When legal formalities are respected and both competing considerations
point in the same direction, we face an easy case of legitimacy. But these condi-
tions obviously do not always obtain. How these elements combine in particular
situations lead to an important variety of rapports between authority claimants
and subjects.

V. Attitudes towards authorities’ conflicting justifications

The types of conflicting rapports that are relevant here are those between au-
thority claimants and subjects that could be classified as either (1) cases where a
subject’s conclusion is that the authority claimant makes wrong judgment calls
on the directives it gives to the subjects, but nonetheless the authority claimant
1s seen as having endogamous powers over the group to which the subject is a
member, and (2) cases associated with a negation of the endogenous character of
the authority claimant.

The first type of situations is associated with the subject’s belief that the politi-
cal superior clearly made the wrong decision based on the appropriate reasons for
action. While the subject may recognize the legitimacy of the authority’s power to
enact rules for one’s social group, one may also recognize that the rule in question
was adopted and implemented according to the proper legal requirements, but one
may nonetheless disobey the rule. In such cases, the subject recognizes the rule
as a conclusive—yet, obviously defeasible—reason for action. In consequence,
rules would not be considered determinative of the subject’s actions. The subject
could then be said to recognize the legitimacy of the authority to make rules, but
not the legitimacy of the particular rule in question. In such circumstances, the
political superior would be seen as enjoying general legitimacy, but it would not
be taken as an effective authority in those precise cases.

However, the subject may also decide, for value-reasons, to respect the direc-
tive that one sees as clearly establishing the wrong rule. There are a variety of
such value-reasons. Thus, respect for the authority may be justified by fair-play:
one should share in the burden if one shares in the benefits of collective actions®’.

37. See HLA Hart, “Are There Any Natural Rights?” (1955) 64 Philosophical Review 175 at 185-
91; J Rawls, 4 Theory of Justice (Cambridge: Harvard University Press, 1971) at 111-14; and
Scott J Shapiro, “Authority” in Jules Coleman & Scott Shapiro, eds, 7he Oxford Handbook of
Jurisprudence & Philosophy of Law (Oxford: Oxford University Press, 2002) 382 [Shapiro,
“Authority™].
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To justify democratic authority, the argument goes:

personal liberty has value only when schemes of social cooperation are already
in place. One cannot complain that one’s ability to pursue projects in the manner
one sees fit would be over-burdened when the meaningful ability to pursue those
projects depends on everyone else’s restraint. (...) One who disagrees with the
outcomes of a socially necessary, empowering, and fair procedure, and disregards
it, acts, we may say, like a dictator: he unilaterally ‘dictates’ the terms of social
interaction to others and thereby exercises inappropriate control over the lives of
his fellow citizens.*®

This, however, seems often insufficient to justify the acceptance of certain nega-
tive consequences of following an authority’s orders.’® For example, when the
burden is much more important than the benefits received, fair-play may no lon-
ger require its acceptance.*® This may be the case when one is asked to give
one’s life. Also, when the supposed “benefits” bestowed upon individuals are
considered more of the nature of a loss by them, they may not think that fair-play
could adequately justify incurring of that additional loss. For example, fair-play
would probably not be able to justify forcing one to pay for a public fanfare that
plays on the street facing his bedroom window every Saturday and Sunday at 7
in the morning.

There are other value-reasons that may move subjects to respect the directives
of an authority that they believe mistaken. Loyalty and the belief in the impor-
tance of being supportive of one’s political community’s decisions may be one of
them. A good example of this may be Socrates’ acceptance to drink the hemlock.
We could hardly argue that he accepted the death sentence as his fair contribution
for all the benefits he received from the polis, but Socrates nonetheless believed
that it was justified on other grounds.

One may then go one step further and accept the decision of the political au-
thority as an expression of his solidarity; one may recognize that his individual-
ity cannot be wholly detached from, because fused to, the political community.
Acceptance of the mistaken directive would be justified as one’s participation in
the collective act of self-assertion.*!

38. Shapiro, supra note 57 at 437.

39. Shapiro acknowledges as much:
I am not arguing that citizens in a democratic republic, even under conditions of mean-
ingful freedom, ought to defer to the will of the majority in every instance. Indeed, the
fact that autonomy and fairness play such significant roles in grounding the obligation
to obey democratic procedures suggests that the scope of the obligation is itself limited
by those very concems. Whenever democracies insert themselves too deeply into our
personal affairs, disenfranchise segments of the citizenry, or discriminate against the
politically powerless, the obligation the offending rules ends. /bid at 438.

40. Robert Nozick, Anarchy, State, and Utopia (New York: Basic Books, 1974) at 94-95.

41. Paul W Kahn illustrates this type of experience when he writes in Political Theology (New

York: Columbia University Press, 2012) at 142:

To see through the constitution to the popular sovereign whose act it records is what
makes it literally our constitution, despite the fact that we, as finite individuals, neither
wrote it nor approved it. This is not a matter of “implicit consent” but of a social imagi-
nary that grounds faith. The constitution claims us not because it is just—although we
want it to be just—but because it is a remnant of a politics of authenticity that we still
imagine as our own.
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In all such cases, despite being perceived as being wrong on the determination
of proper conduct, the political superior would be taken as being both a legiti-
mate and effective authority by the subject.

Also, when the subject disagrees with the political authority as to what the
proper conduct ought to be, she may nonetheless conform to the requirements
of the rule established by the political superior for instrumental-rational reasons
aimed at survival, self-protection, etc. The decisions of the political superior
would not be perceived as legitimate by the subject, but they would nonetheless
be effective.

The second type of authoritative rapports concerns cases where the subject
believes that a political superior indeed strikes the right balance of reasons, but
does not recognize the political superior as having a legitimate power over the
social group to which one belongs. In those cases, the subject may act consis-
tently with the requirements of the rule but could not be said to be respecting the
rule; one is not treating the rule in itself as the maxim of action. It just happens
that the requirements of the rule coincide with the practical judgment of the sub-
ject. The political superior then is neither an effective nor a legitimate authority
from the point of view of the subject. The authority makes no practical difference
to the situation of the subject except, maybe, by offering a second opinion as to
how all the rights reasons for action ought to be balanced.

A crucial variation on this type of rapport is concerned with cases where sub-
jects do not care whether the directives given by the authority are substantially
right; the subjects simply refuse to act according to the directives out of self-
assertive reasons. It is entirely intelligible that someone may even believe that
an authority claimant may have in fact correctly considered the right reasons for
action, but that the very heteronomic character of the authority’s request changes
its normative value. Indeed, a person may have reasons, in certain cases, to en-
sure that the imperative of self-assertion trumps other reasons for action. This
is typically invoked to justify anti-imperialistic, anti-paternalistic actions. This
may lead subjects to reason along those lines: “this political decision may not
be the right one, but at least, it’s our decision.” The claim of autonomy is obvi-
ously reflected in the rejection of the heterogeneous authority: “this may well be
the right decision to take, but we do not want your decisions to be imposed on
us.”” Acting out of self-assertive reasons is not understood as an application of
mstrumental-rational considerations but of value-rational impetuses: “We want
to be masters of our own destiny, even if it means facing a bleaker future™.

These may all be political clichés, but for this very reason they reflect real
and meaningful attitudes towards authority claimants, towards institutions. All
this support the hypothesis that the way an authority claimant will be treated
may have little to do with its intrinsic features, but much to do with the way it
1s imagined. In fact, the formal rules setting up the existence of an institution
meant to exercise authority may not ultimately determine conclusively the way
that the created authority will be imagined and treated by its subjects. It thus mat-
ters greatly whether an institution is to be understood as being justified because
it serves certain functional purposes—and would thus be evaluated according to
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the “normal justification thesis™ of the Service Conception—or because it em-
bodies a collective existential commitment. Two institutions may share identical
constitutive rules but yet could be seen as embodying different forms of authority
depending on the meaning given to each by their subjects.

V1. “Existential Communities” and “Functional Regimes”

As it should be clear by now, authorities whose legitimacy is explained through
the Service Conception are not subject to the same expectations as those that are
understood as embodying existential commitments. The criteria used to evaluate
one or the other will not be the same. This leads us to introduce two notions that
may help understand how people’s competing expectations regarding authorities
and their legitimacy are played out in our social lives. We propose to distinguish
between “functional regimes™ and “existential communities™.*> Human groups
are usually portrayed as being situated somewhere on a spectrum between those
two pure types.

At one end of the spectrum, “functional regimes™ are institutional mechanisms
that are meant to solve functional problems like the need to coordinate behav-
tour or solve epistemic deficiencies. Those collective institutions are means to
achieve certain ends. The internal logic of functional regimes is based on instru-
mental rationality and the quest for efficiency orients actions and beliefs. Those
mstitutions fit very well with the Razian Service Conception of authority. A para-
digmatic case here would be the International Organization for Standardization
(ISO). If any sense of identity results in the participation in a functional regime,
this 1s simply an incidental effect (except if the regime has been put in place spe-
cifically for the purpose of inducing a sense of identity to its participants).

At the other end of the spectrum, we find the “existential communities”, a
community through which individual selthood is constituted by a deep sense of
“love™,* of loyalty to the other members of the group, of identity between the self
and the group. In other words, an existential community 1s what makes it possible
for the self to transcend the individual. Those communities, from the internal
point of view of committed members, are ends and not means. Their internal logic
1s of an existential kind with a repertoire of actions and beliefs oriented towards
what the agent considers as self-assertion. A paradigmatic case here would be the
Catholic view of the Church as the “corpus mysticum™ of Christ.*

These notions are similar to Ferdinand Toénnies’ distinction between
Gesellschafi (society) and Gemeinschafi (community)*®, but they differ in part

42, On those notions and their application in the concrete analysis of a particular Federation,
see Hugo Cyr, Canadian Federalism and Treaty Powers: Organic Constitutionalism at Work
(Brussels: Peter Lang PIE, 2009) and H Cyr, “Quelques opportunités et défis conceptuels,
fonctionnels et politiques du fédéralisme” (2012) 21 Forum constitutionnel 7.

43. 1 do not intend to refer here to romantic love but rather something more transcending than
philia but not necessarily universal as agape.

44. See Emst Kantorowicz, The Kings Two Bodies: A Study in Mediaeval Political Theology
(Princeton: Princeton University Press, 1957).

45, Ferdinand Tonnies, Community and Society, translated by Charles Loomis (Mineola: Dover
Publications, 2002).
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because our notions are not taken to be objective descriptions of the form of
“being-together”, but rather as the subjective interpretation given to such groups
by their participants and outsiders.

Because the proper categorization of a group, or the nature of one of its in-
stitutions, 1s a matter of subjective interpretation, it may also be subject to con-
troversies among participants. This may complicate public deliberation as the
controversy about the proper nature of the group or institution in question may
cause participants to talk past each other.

Indeed, with each qualification of the nature of a group or institution comes a
very different logic, a separate repertory of actions, beliefs and evaluative crite-
ria. As the imaginary of love is different from that of formal legality* or utility-
maximisation, the internal logic of existential communities is radically different
from the one of functional regimes. Saying that you love someone becatise your
relationship results in a positive balance of costs and benefits devalues that re-
lationship. It is not that instrumental rationality is an evil that corrupts love and
friendship when it is the driving force behind a relationship (although it does
exactly that to love and friendship). It is rather that instrumental rationality does
not belong to the same imaginary realm; it is to be replaced by value-rationality.
Instrumental rationality finds its place in other kinds of relationships where val-
ue-rationality appears at lost. For example, expecting your bank to increase your
credit line simply because you are friendly would be to seriously misunderstand
the type of relation sought by your financial institution.

Often, the type of relation involved is precisely the subject of debates or mis-
understanding. Just think of how many works of literature are built around exactly
those conflicting expectations between two protagonists—one who sees their re-
lationship through the lenses of love, while the other sees it through an efficiency
matrix. If such conflicts are possible, it is in large part because the material condi-
tions that give rise to such relations under-determine the type of relation involved;
the meaning of the relation and the imaginary associated to it are ascribed by the
different agents. Oftentimes, there may be a certain consensus among members
of a group about the nature of different actions, relations or institutions, but such
consensus 1s always dependent on those subjective beliefs.

For example, the decision to speak and to promote the survival and flourish-
ing of a minority language is not habitually based on the logic of utility-max-
imisation for the native speaker—after all, this is a rather “expensive”™ choice
when considering the opportunity costs it entails. Rather, the promotion of one’s
own minority language is usually based on existential considerations. However,
majority language speakers do not always understand why linguistic minorities
want to take special measures to protect their language as opposed to simply
letting the “linguistic market™ do its job. Language for many members of the
linguistic minority is not seen as a mere instrument of communication; it is con-
stitutive of the transcendent self. Thus, the issue, for the member of the linguistic

46. For a very instructive exploration of the logic of love, as opposed to that of legality, see PW
Kahn, Law and Love: The Trials of King Lear (New Haven: Yale University Press, 2000).
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minority, is often not one of costs/benefits of teaching children the language of
the majority or that of the minority. It is not a question about which language is
more worth possessing. When language is thought as the basis of an existential
community, it no longer stands in a relation of “possession” to the individual—
one does not have a language—, it rather stands in a relation of identity—one
is a Francophone, a Catalan, a Fleming, etc. Thus, ditching a minority language
1s not an issue of replacing some possession by something more efficient, more
practical; it means denying the sense of selthood of those who identify with
that language. While, from one perspective, it may look like a simple issue of
efficiency, from another, it looks like a negation of one’s existence. Not being
able to identify correctly the register used by our interlocutors is therefore quite
understandably a frequent cause of political dispute.

Now, since institutions may be thought of as being situated along a spectrum
between functional regimes and existential communities, this obviously means
that our discourse may be peppered with incompatible assumptions flowing
from the two distinct logics. Indeed, the recognition of the primary character of
an institution will invite the use of an imaginary that may enter into conflict with
the imaginary associated to the secondary character of that institution. For ex-
ample, the rise of the democratic ideal came with expectations that the govern-
ment will incarnate the will of the people; it will not only be for the people, but
also of the people and by the people. Thus, the government in our democratic
societies is primarily associated to an existential imaginary. It is imagined as the
official voice and arms of the collective entity’s will. But this primary ascrip-
tion does not occupy the entire horizon of expectations. Governments are also
seen as tools, as instruments to achieve set goals. As a consequence, democratic
governments are asked to be both the will of the People and to be efficient, even
if such objectives may sometimes point toward contradictory results.*” At any
rate, understanding the relative proportions of expectations of such a mixture is
key to make sense of the type of authorities that may be accepted in our demo-
cratic cultures. And this is because authorities are not merely justified by the
services they offer, but often more so by the relation of identity that has been
established between the authority claimant and the subject who sees oneself as
belonging to same existential community.

47. There is a large literature that we will not review here on the tensions between the democratic
demands that governmental institutions reflect accurately the demos while, at the same time,
recognizing the crucial importance of expertise. Requesting that all parts of the government
ought to be evaluated according the democratic principle may amount to committing the fal-
lacy of composition. The problem is for us to distinguish between governmental institutions
and functions that we should evaluate using our democratic ideals as our standard, as opposed
to those that we should judge using a yardstick consonant with instrumental rationality.
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