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Introduction

This report concerns the first of a series of Roundtables on jury representativeness, held
in Winnipeg on April 6, 2019.

The objective of the Roundtables is to gather the views and suggestions of a cross-section
of the community about juries with a goal to achieving greater inclusivity and build
confidence in the criminal justice system.

Structured as a one-day event, representatives from all parts of the justice system —
defence and Crown lawyers, judges, court administrators, academics and law students
were brought together with members of various communities: Indigenous people, persons
with disabilities and newcomers. The event offered the opportunity for participants in the
various aspects and different stages of jury trials to hear from members of these
communities.

This report, together with those of the other Roundtables across Canada, will be
discussed at a national symposium on jury representativeness.

The Manitoba Roundtable provided insights and perspectives on a variety of issues, some
of which resulted in immediate action. The Sherriff implemented several new policies in
the jury office, including increasing the number of jury notices sent out for each jury
section by 25%, sending their notices two weeks earlier, and keeping the list “open” until
a week before jury selection, to allow persons in rural communities with post office
delivery only more time to receive, review and respond to the notice. Changes have been
made to the wording of the Notice to Jurors and on the court’s website. Additional changes
are expected to address concerns identified by Roundtable participants.

The possibility of delivering outreach and educational programming to communities
concerning the role of juries is under consideration by the court’s Reconciliation and
Access to Justice Committee; and the feasibility of conducting jury trials in some
communities is being examined by the court. A request to increase compensation for
jurors (Manitoba pays $30 per day after 10 days of trial) will be made to the Province.

Modifications to the jury boxes and other issues of comfort are being examined; and the
Manitoba Law Reform Commission has been asked to consider undertaking a review of
The Jury Act, in light of issues raised at the Roundtable.



Background

The law in Canada regarding “A Representative Jury”

Any discussion of the notion of a “representative jury” is, of course, framed by the current
state of the law.

R v Kokopenace

In 2015, the Supreme Court of Canada set out the law governing representation for the
purposes of jury selection, holding that representation concerns the quality of the state’s
process and efforts to compile the jury that eventually hears a criminal trial.
Representation does not bear on the ultimate composition of the jurors who hear a trial,
nor does it demand that particular groups always be included in the jury selection
process.?

Writing for the majority, Moldaver J. concluded that a jury roll is representative where the
source lists used to collect the names of jurors are:

(1) randomly drawn from;
(2) a*“broad cross-section of society”; and
3) notices are delivered to the persons randomly selected.?

If these requirements are met, inadvertent exclusion of historically underrepresented
people on juries will not violate an accused'’s rights.

Cross-Section of Society

The majority of the court* held that drawing from “a broad cross-section of society” does
not mean the list needs to be perfectly or “proportionately representative” of the different
demographics in a district.> Moldaver J. stated that it is impossible to create a jury roll that
represents every group in our society given the “infinite number of characteristics”® from
which one can try to delineate groups. Further, representativeness cannot require a jury
roll of a particular composition as the state would then have to inquire into the background

'R v Kokopenace [2015] 2 SCR 398, 2015 SCC 28 at para 63.
2Supra note 1 at para 39.

3Ibid at para 40.
“McLachlin CJC and Cromwell J dissenting.

SIbid at para 41.
R v Brown (2006), 2006 CanLll 42683 (ON CA), 215 C.C.C. (3d), at para 22. Kokopenace at para 42.



of any potential juror, which contradicts the “random selection” aspect of the test.” Rather,
the list needs to try to capture as many eligible jurors in each district as possible.® The
obligation to form a representative jury is met when the state provides a “fair opportunity”
for a “broad cross-section of society” to be included in the jury rolls.®

As for a fair opportunity, Justice Moldaver said:

“... A fair opportunity will have been provided when the state makes
reasonable efforts to: (1) compile the jury roll using random selection from
lists that draw from a broad section of society, and (2) deliver jury notices
to those who have been randomly selected. ..."10

The circumstances before the court were that the lists used by the Ontario government
excluded four of the forty-six bands, only 10% of the questionnaires were returned and
only 5.7% of the returned questionnaires were eligible.* However, the court found the
efforts of an employee of the sheriff's office effectively remedied the deficiencies in the
selection and thereby created a reasonable process.*? Thus, the systemic problem was
cured by the actions of one government worker, rather than a policy or comprehensive
government plan.*3

Representation and Charter Rights

The court also noted that representation itself concerns two Charter rights: the right to be
tried by an impartial and independent tribunal (s. 11(d)), and the right to be tried by a jury
(s. 11(f)). Any issue of representation under s. 11(d) only arises in the context of the
impartiality and independence of the tribunal.

The test to determine whether a tribunal is impartial is long established: “whether a
reasonable person, fully informed in the circumstances, would have an apprehension of
bias?"* Thus, the tribunal must not only be impartial, but must be seen to be impartial.
The court concluded that there are only two forms of conduct that will violate s. 11(d): (1)

’Supra note 1 at para 42.
8Ibid at paras 41 and 73.
%Ibid at para 61.
OIbid at para 61.

Ybid at paras 26-27. On the facts of the case, the lists used by the Ontario government excluded four of
the forty-six bands, where only 10% of the questionnaires were returned and only 5.7% of the returned
guestionnaires were eligible.

2|bid at paras 108-113.

B)bid at paras 65 and 66. The court does hold that ss. 11(d) and (f) of the Charter are rights granted to an
individual and not to groups to be represented on juries, and that these rights are not the proper grounds
to produce systemic change. The majority also discuss this in the context of s. 6(2) of Ontario’s Juries Act
and the honour of the Crown and Gladue principles (Kokopenace at paras 98-101).

Y4valente v The Queen, 1985 CanLlIl 782 (SCC) [1998] at para 46, Kokopenace at para 49.



if there is deliberate exclusion of a group from the jury selection process, making the state
actually partial; and (2) if the state’s efforts in compiling the jury roll were “so deficient”
that they give rise to an appearance of partiality, making the state appear partial.®
Addressing the latter, the majority found that “a jury roll containing few individuals of the
accused’s race or religion is not itself indicative of bias.”16

Concerning s. 11(f), Moldaver J. explained that representativeness is a necessary
component of the right to a jury trial as it legitimizes the jury. It is a proxy for the
“conscience” of the community.”!” Representativeness for s. 11(f) is defined as for
s. 11(d); the right to a process of “adequate” jury selection. An “absence” of
representation will violate s. 11(f) even if it does not meet the threshold for a violation
under s. 11(d).

Kokopenace is important because court clarified the meaning of ss. 11(d) and (f) of the
Charter in the context of representation. The case also reaffirmed the old dictum of the
jury as the “conscience of the community”!8, observing that the right to be tried by one’s
peers is a cornerstone of Canada’s legal system?® that helps legitimize and promote
public trust in the criminal law.2°

The Manitoba Roundtable

The Roundtable format consisted of a series of presentations followed by breakout
discussions with participants being divided into several groups.

The presentations included a review of the current jury process, being both the
administrative practices and procedures within the jury office and a review of the
provisions of The Jury Act of Manitoba; a presentation of the results of a study in public
perceptions of the suitability of persons with disabilities to serve as jurors, a presentation
of tribal court practices in the United States, and a panel on ethical considerations with
respect to the use of peremptory challenges.

The questions posed to the participants to discuss in the small groups were:

1. What are the strengths and weaknesses of Manitoba’s current jury selection
system in terms of creating a jury that is representative of the community?

2. What are the barriers to representative juries and how can they be
addressed?

1SSupra note 1 at para 50.

¥|bid at para 51.

bid at para 55.

B|bid at paras 55-56, R v Sherratt [1991] 1 SCR 509, 1991 CanLll 86 (SCC); pp. 523-25 (Sherratt).
1®Supra note 1 at para 1.

20gherratt, at pp. 523-25.



3. Who should be excluded from jury service and why?

4, What is a fair and just cross-section of the community and how could that
be achieved?

The small groups were structured to give voice to the specific communities — Indigenous
peoples, the disabilities community and newcomers. Most of the discussion focused on
the systemic barriers preventing members of these communities from becoming jurors.
Participants were less concerned whether the current test is sufficiently inclusive, but
instead asked what needs to be done so that juries adequately represent them and their
communities?

Kokopenace received only passing mention in the discussions at this Roundtable.
Rather, the focus of the day was the broader question of what jury representativeness
means to members of the different communities and particularly what it meant for
Indigenous people and people with disabilities. “Representation” for members of these
communities meant looking at the obstacles that disproportionately bar certain
communities from jury service and making positive efforts to remove those obstacles.

A final group engaged in a discussion of the issue of peremptory challenges and the
potential impact of what at the time was Bill C-75 (since passed into law).

Contents of the report

This report details the following:

Part 1: A summary of problems in the jury selection process identified by the
participants.

Part 2: The beginnings of a framework to change the jury selection process,
focusing on the issues of Indigenous communities reclaiming jurisdiction
to govern their own people, and better accommodation of the needs of
disabled persons and people new to Canada.

Part 3: Recommendations made by the participants in their discussion of
problems posed in the various small groups.

Part 4. Concluding remarks concerning the day’s discussions.

The report refers to many studies that rigorously analyze this topic and is no substitute
for them. Rather, this report is intended to reflect the views of the different groups of
people who see themselves as being excluded from participating in juries as well as the
larger legal system.



Part 1: Problems

The problems outlined in this section represent the nodes around which the Roundtable
discussions circled. As a whole, they represent distinct stages in the jury selection
process that exclude Indigenous people, people living with disabilities and new
Canadians. As individual units, they range from administrative processes and practices
within the jury office, to provisions in Manitoba’s Jury Act and the Criminal Code, and to
much larger social issues identified as symptoms of colonialism and indicative of cultural
and other biases.

The majority of problems identified here with respect to Indigenous people are very similar
to those detailed elsewhere — the First Nations Representation on Ontario Juries: Report
of the Independent Review Conducted by The Honourable Frank lacobucci (lacobucci
Report),?! or are enduring problems detailed in the Report of the Aboriginal Justice Inquiry
of Manitoba (AJI) 22 twenty years ago. However similar or familiar these issues are, they
are unique in tone as Manitoba is one of the few jurisdictions to have rigorously looked at
the particular problem of jury representation. That is to say, most of these problems have
been documented and are known. Many of the Indigenous participants expressed
frustration that the problems discussed in 2019 concerning representation on juries were
very similar to those detailed in the AJl in 1999.

Concerning people with disabilities, the problems are distinct. In their paper titled “The
Jury Representativeness Guarantee in Canada: The Curious Case of Disability and Juice
Making”, Professor Bertrand from the University of Winnipeg and Professor Jochelson
from faculty of law at the University of Manitoba discuss how little disability is brought up
in the context of representation as a stand-alone issue.?® This is despite the finding that
nearly half of Canadians will be defined as living with a disability over their lifetime.?*
Other than this work, which demonstrates negative community biases towards the
aptitude of people with disabilities to serve on juries, little research or case law on the
issue exists in Canada.

The current immigration pattern in Manitoba is that newcomers originate primarily from
the Asia/Pacific and Africa/Middle East areas. Most are settling in Winnipeg. There is little
education for newcomers about the jury system, its role in Canadian society and the
importance of participating in it when selected for jury duty. Language barriers also affect
the ability of new Canadians to participate in the jury process even when otherwise
eligible. Unfortunately, given the limits of a one-day Roundtable, and the multiplicity of

Zlacobucci, Frank. First Nations Representation on Ontario Juries: Report of the Independent Review
Conducted by The Honourable Frank lacobucci. Toronto: Ontario Ministry of the Attorney General, 2013.

2Manitoba. Public Inquiry into the Administration of Justice and Aboriginal people. Report of the
Aboriginal Justice Inquiry of Manitoba, vol 1, The Justice System and Aboriginal people. Winnipeg: The
Inquiry, 1991.

23 Michelle I. Bertrand, Richard Jochelson and Laure Menzie, “The Jury Representativeness Guarantee in
Canada: The Curious Case of Disability and Juice Making,” JEMH 10 at 2.

2Ybid at 2.



issues, solutions that would address the need to provide education to new Canadians
about the jury system could not be discussed more fully.

It was clear that while the issues discussed were facets of problems common in all these
communities, they require unique remedies, including the adoption and adaptation of
techniques tried elsewhere.

As noted above, this report cannot substitute the extensive research and consultation
done by the AJl or the findings and analysis of ongoing academic research.

The following issues were identified by participants:

e Neglect of the AJlI's Recommendations: The Province has not adopted the
recommendations of the AJl or put forward an alternative solution to increase
Indigenous participation on juries and ameliorate the poor relationship between
Indigenous people and the criminal justice system.

e Indigenous Jurisdiction, Residency and Local Jury Trials: The institution of the
jury is not meeting its objective of increasing public trust in the justice system and
protecting Indigenous people from the oppressive enforcement of laws. Many
participants expressed the view that the provincial government retains too much of the
jurisdiction and decision-making power that ought to be placed in the hands of First
Nations, Inuit and Métis communities.

e People Living with Disabilities: Systemic biases discourage and make difficult the
participation of people with disabilities through obstructions at the level of receiving
juror summons, source lists, support, compensation, active measures to foster
inclusion, and the solitude of living in remote and marginalized communities. Section
627 of the Criminal Code provides that a judge may permit a person with physical
disability to have technical, personal of interpretative supports or services. This is
insufficient to protect against barriers at the provincial level and pushes people to self-
eliminate from the process by making a claim of undue hardship, or being subject to
a finding thereof by a challenge under s. 638(1)(e) or by a judge under s. 632(c) and
633 of the Criminal Code.

e Low State Burden and Self-Elimination: The state’s burden to create representative
juries is too low. The requirements are not sufficient to redress the systemic barriers
that exclude Indigenous people and people living with disabilities from participating in
juries fully. This low-burden encourages self-elimination of people from groups already
under-represented in the jury selection process as well as weakens the public’s trust
in the legitimacy of the jury as a pillar of the Canadian justice system.

e Language: The language requirements in s. 638(1)(f) of the Criminal Code and s. 4
of The Jury Act bar participation of persons who do not or struggle to speak and read
Canada’s and Manitoba’s official languages. The prescription of language also



prescribes which cultures are welcomed into the justice system. Language further
impacts many aspects of the jury selection process, particularly in the context of
eligibility requirements and juror summons.

e Source Lists: The use of Manitoba Health’s database provides a very broad cross-
section of the community for jury selection. However, the health database still does
not ensure adequate numbers of Indigenous people or people with disabilities will be
selected for jury duty.

e Compensation: The low rate of compensation for jurors excludes people of lower
income, particularly members of Indigenous communities and people living with
disabilities.

e Summons: Juror summons are not available in Indigenous languages and use
threatening and imperative terms that discourage participation of people wary of the
justice system. This encourages self-elimination from the jury selection process of
Indigenous people and people living with disabilities.

e Disqualifications: The varying eligibility requirements and grounds for challenge due
to a criminal conviction at ss. 3(q), (p) and (r) of The Jury Act®®> and s. 638(1)(c) of the
Criminal Code disproportionately excludes Indigenous people.

e Legal Reform: The elimination of peremptory challenges in Bill C-75: An Act to
Amend the Criminal Code, the Youth Criminal Justice Act (Bill C-75) and other Acts
and to make consequential amendments to other Acts by itself will not make a jury
more representative. Vesting judges with more discretionary power will not guarantee
alleviation of barriers.

Part 2: Approach

Developing a Framework for Change

Although applicable to people living with disabilities, the follow discussion of a framework
for change focuses on Indigenous issues in jury representation. This focus was not
intended to lessen the importance and complexity of addressing barriers faced by
newcomers to Manitoba or people with disabilities in jury selection. Rather, it reflects the
care by participants to discuss Indigenous representation on juries’ issues in the broader
context of reconciliation and Indigenous jurisdiction.

Indeed, changes to include people with disabilities in the jury selection process were
discussed at length. Participants focused on what might be considered more traditional
strategies and solutions, such as taking legal action under the s. 15 equality rights of the

2The Jury Act, CCSM c¢ J30.



Charter or The Human Rights Code?%, and advocating in the public sphere to compel
governments to change both law and practices, and people to overcome their biases.
Importantly, it was recognized that many of the barriers that excluded Indigenous people
also excluded people with disabilities. The discussion of issues, while addressed to a
degree in this section, is also captured in Part 3.

In the Indigenous context, participants discussed opening up the Canadian justice system
to include texts that incorporate new protections and obligations towards Indigenous
people and marshalling existing powers to do so and creating a framework that begins
with existing law and the obligations that the state has already taken on.

The framework for change discussed by the participants and set out here can be
understood in four steps:

(1) establishing what purposes guide the change sought;

(2)  establishing what is required to produce change;

(3)  outlining a framework of laws to incorporate new norms;
(4) detailing an overview on how this framework might apply.

1. What Guides Change

Many participants advocated that any changes made to the jury selection process must
be done in the service of giving greater decision-making power to Indigenous people.
Many First Nations, Inuit and Métis communities know what kind of justice system they
want. Achieving this may include a transfer of power and jurisdiction. Participants
suggested the ultimate goal is the establishment of some form of Indigenous courts. An
initiative of the Southern Chiefs Organization was referred as a concrete example of how
this can happen.

For people with disabilities change must be made in the service of respecting human
dignity, equal inclusion and combating the cultural bias that sees them less fit for serving
as jurors. This involves eliminating the practical obstacles that bar people with disabilities
from serving as jurors through change in discretionary practices and legislation.
Governments must take positive steps to include and support the participation of people
with disabilities on juries, and advocate with them to dispel the myth that people with
disabilities are unfit to serve as jurors.

2. Action and Advocacy

Discussions centered on two complementary methods to redress the inequities of the jury
selection process, and further the Canadian justice system as a whole: (1) advocacy; and
(2) developing a framework for change from existing measures.

26The Human Rights Code, CCSM ¢ H175.
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In her presentation, Professor Bertrand explained that the mere publication of studies
showing that bias exists in the community does compel government action. The findings
of studies, surveys and inquiries require action, be it advocacy or litigation, to be of any
use to produce change. It is only by pressing the public and the government that
democratic transformation of the status quo can occur.

The view was also expressed that for Indigenous people producing change requires
bringing an end to writing reports and launching inquiries and moving to develop a
framework using existing measures. Implementing the findings and recommendations of
studies and inquiries must occur. Further, change should incorporate the larger context
of the obligations of governments.

In this respect, Canada and Manitoba have taken steps to build on. Legislation and norm-
generating documents exist to turn to and marshal to begin solving the problems that
afflict the communities.

Change can be made at three levels: (1) policies, practices and procedures, which can
be changed immediately; (2) legislative; and (3) foundational. Effective action and
advocacy must be holistic and target all three, but immediate solutions are essential if
only because they start the basis for more fundamental change in the long term.

Immediate change looks at current, often discretionary, practices that do not require
legislative sanction to produce the best version of the system already in place, even if
flawed. Legislative changes focus on the longer term, involving the creation of a legal
framework that both reforms current practice and gives space for unexplored future ones.

Legislative change needs to transfer power to pertinent Indigenous political bodies that
can themselves make normative changes and not merely circumscribe or regulate the
existing powers of government. Legislative change required to increase the
representation of people with disabilities on juries would impose more rigorous obligations
on the government to lift the barriers to participation and representation of this community.

Foundational change is built from both sustained practice and effective legislation. It
involves the transformation of the preconceptions that predicate all other action and form
the basis of normative behaviour. This is needed to bridge the gap between seemingly
irreconcilable perspectives of justice and recognize the jurisdiction of Indigenous
communities and establishment of Indigenous Courts.

Foundational change for people with disabilities involves changing the cultural bias that

prejudices those with physical and mental disabilities from serving on juries and otherwise
participating in legal and political processes.

3. A Constellation of Laws and Norm-Generating Texts

Professor Craft offered some specific examples of how the jury system could be reformed
to better accommodate Indigenous peoples. She pointed to the significant legislation and
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norm-generating texts that can be used to make changes, such as Manitoba’s The Path
to Reconciliation Act and The Aboriginal Languages Recognition Act. The Path to
Reconciliation Act (PRA) recognizes the harm and abuse caused to Indigenous people
since “European contact.”?’ The law commits to creating a report each fiscal year on the
Province’s progress to advance reconciliation and implement reconciliation strategy.?®
Litigation involving the PRA is currently before the Manitoba courts. The PRA also affirms
the Province’s commitment to reconciliation, stated in the preamble as follows:

“‘“AFFIRMING that the Government of Manitoba is committed to
reconciliation and will be guided by the calls to action of the Truth and
Reconciliation Commission and the principles set out in the United Nations
Declaration on the Rights of Indigenous peoples”.?®

Affirming the United Nations Declarations on the right of Indigenous people the Truth and
Reconciliation Commission’s calls to action helps concretize the steps the Province must
take towards reconciliation.® The PRA’s preamble begins to put into action some of the
TRC'’s calls to action, particularly the 43", which urges provincial governments to “adopt
and implement” the UNDRIP as a framework to guide governmental efforts of
reconciliation.

Professor Craft observed that in its recognition of the TRC’s calls to action and UNDRIP,
the PRA opens up Manitoba’s legal landscape to the creation of substantive and
enforceable obligations. The Supreme Court of Canada has looked to foundational
principles in legislative preambles3! as a tool to guide the interpretation of law and give
rise to substantive legal obligations.®? Thus, Professor Craft pointed out, just as the
reference to “the rule of law” in the preamble to the Constitution Act 1867 was found to
be a substantive normative principle that legally limited government action,3® the PRA
could be a starting point for the creation of substantive government responsibilities and
obligations in Manitoba based on the TRC'’s calls to action and UNDRIP.

The recognition of the TRC and UNDRIP could also further open legal space for these
two texts to be incorporated into an analysis of existing laws and obligations that concern
Indigenous people directly. These can include using article 13 of UNDRIP and the TRC’s
many recommendations concerning language to guide the application of Manitoba’s
Aboriginal Languages Recognition Act (or determine how The Path to Reconciliation Act

2'The Path to Reconciliation Act, CCSM ¢ R30.5.
28Supra note 26.
21bid.

30 |t was noted that the Act does not recognize the “rights” set out in UNDRIP, but rather the “principles” of
UNDRIP, which likely lessens the actionable and binding strength of the “rights” set out in the declaration.

3lReference re Secession of Quebec, [1998] 2 SCR 217, 1998 CanLlIl 793 (SCC) at paras 51-54, Re:
Resolution to amend the Constitution (Re Succession Reference), [1981] 1 SCR 753, 1981 CanLlII 25
(SCC), at 845, Re Manitoba Language Rights, [1985] 1 SCR 721, 1985 CanLll 33 (SCC) at paras 63-66.

%2Re Succession Reference paras 51-54.
33|bid at para 54.
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can apply to Indigenous languages) or vice versa in the context of the PRA to further
concretize what reconciliation entails.3*

Another example given by professor Craft is The Aboriginal Languages Recognition Act.3®
This is a legal source that could be relied on in the context of jury selection.

In its recognition of Cree, Dakota, Dene, Inuktitut, Michif, Ojibway and Oji-Cree, and the
importance of sustaining these languages, the Act already sets out the scope for which
languages to include in the jury selection process in addition to French and English.
Indeed, many of the Roundtable participants noted that language is a crucial aspect of
jury selection. Language requirements serve as grounds for disqualification in The Jury
Act and in the Criminal Code, excluding those migrants and Indigenous people who speak
neither English nor French. Canadian law is itself expressed in particular languages and
conventions. As the AJl points out, laws are contained within language.

4. The Framework

On the issue of jury representation and Indigenous people in Manitoba, the starting point
is the AJl. The AJl has already done extensive work detailing the problems between
Indigenous people in Manitoba and the justice system, and solutions to those problems.
This includes issues of jurisdiction, residency, local jury trials/source lists and language.
It ought thus to be the foundation for any framework to change the jury selection process.

Looking to Other Successes

Participants stressed looking to other successful instances of jurisdiction being given to
Indigenous organizations and institutions pursuant to recommendations made by
Indigenous inquiries and political bodies. Areas of success relative to the issues of (a)
jurisdiction and (b) language.

a) Jurisdiction

Participants pointed to the changes made to Manitoba’'s child welfare system as an
example of how the Province can engage with Indigenous people to reform the law. The
same approach could be taken to the jury selection process.

The recommendations of the AJI®® and the subsequent Aboriginal Justice Inquiry — Child
Welfare Inquiry (AJI-CWI)3" led to the creation of The Child and Family Services
Authorities Act.

34The Aboriginal Languages Recognition Act, CCSM ¢ A1.5. Note this can extend to the application of the
more rigorous Bill C-91 An Act respecting Indigenous languages.

35Supra note 34.
36supra note 22 at chapter 14.

37Southern Nations Network of Care website; https://www.southernnetwork.org/site/history, Anna
Kozlowski, Vandna Sinha, Tara Petti and Tara Petit, “First Nations Child Welfare In Manitoba,” CWRP
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The Child and Family Services Authorities Act created four authorities to administer child
and family services in Manitoba, two of which are First Nations (the Southern First Nations
Network of Care and the First Nations of Northern Manitoba Child and Family Services
Authority) and one Métis (the Métis Child and Family Services Authority, which also has
responsibility for Inuit children).38 3° These authorities oversee the older mandated?° child
welfare agencies established by Indigenous communities (such as Dakota Ojibway Child
and Family Services Agency) mandated in 19814, providing services under The Child
and Family Services Act within the authorities designated region.4?> While many issues
remain, this initiative is an example of the Province facilitating Indigenous self-
governance“® through a transfer of jurisdiction.

b) Language

It was pointed out that the Northwest Territories has adopted nine Indigenous languages
as official languages.** This allows unilingual speakers of these languages to serve on
juries.*® Jury summons are translated into the language prevalently spoken in a
community. Thus, people whose first language is any of the Indigenous languages
receive an appropriate summons.

The Northwest Territories also has a further mechanism to respect linguistic realities. The
sheriff can appoint a panel of three people familiar with the French-speaking community
of Yellowknife to compile a list of French and French-English bilingual jurors.*® More
engagement with the community by the sheriff could ensure that the linguistic needs of
unilingual Indigenous speakers are respected in the jury selection process. Formalizing
institutional interaction between the sheriff and the community is required.

Information Sheet 97E. (2012); https://cwrp.cal/information-sheet/first-nations-child-welfare-manitoba-
2011.

383ection 2 of The Child and Family Services Authorities Act, CCSM ¢ C90.

39Supra note 37 at s. 17(3)(a).

4Olbid at s. 19(e).

41Dakota Ojibway Child and Family Services website; https://www.docfs.org/mandate.

42Supra note 36.

43 Manitoba. Transforming Child Welfare Legislation in Manitoba: Opportunities to Improve Outcomes for
Children and Youth Report of the Legislative Review Committee, September 2018, at 8.

44 Government of Northwest Territories website;https://www.ece.gov.nt.ca/en/services/secretariat-des-
langues-autochtones/official-languages-overview. Of these nine (9) Indigenous languages, three (3)
different language families: Dene, Inuit and Algonquian/Cree, while the remnant two are French and
English.

45's. 4 of Jury Act R.S.N.W.T. 1988, c.J-2.

46 5. 3 Jury Regulations, NWT Reg 034-99. It remains to be seen whether the proposed Bill C-91 An Act
Respecting Indigenous Languages will have any effect in allowing unilingual speakers of Indigenous
languages to serve on juries. Bill C-91 An Act Respecting Indigenous Languages
https://www.parl.ca/DocumentViewer/en/42-1/bill/C-91/first-reading.
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Part 3: Recommendations

The recommendations below each respond to the problems outlined in Part 2. They
represent the reports of the small groups. The reports consisted of suggestions made by
participants more so than consensus views.

Problems:
1. Neglect of the AJlI's Recommendations
2. Indigenous Jurisdiction, Residency and Local Jury Trials
3. People Living with Disabilities
4. Low State Burden and Self-Elimination
5. Language
6. Source Lists
7. Jury Summons
8. Pay, Compensation and Support
9. Peremptory Challenges
10. Disqualifications

1. Neglect of the AJI’'s Recommendations

The recommendations set out in Chapter 9 of the AJI should be implemented.4” Further,
given that the issues of Indigenous sovereignty and jury representation are inextricably
tied together, ways to improve the relationship between Indigenous people and the
Criminal justice system should be sought in an extensive review of the AJl.

The 20" anniversary of the AJl is in two years. It is timely to undertake a comprehensive
review analysis of which recommendations have been implemented.

Recommendations

e The Recommendations in the Report of the AJI, Chapter 9, Volume 1: Juries, be
implemented.

2. Indigenous Jurisdiction, Residency and Local Jury Trials

Systemic change is required to solve systemic problems. Representation on juries for
Indigenous people will remain an issue so long as the dysfunctional and harmful
relationship between Indigenous people and the Canadian justice system endures.*® The
way to solve these problems is through efforts to restore jurisdiction and decision-making
power in the hands of the First Nations, Métis and Inuit communities.

4bid.
48supra note 21 at para 15. Supra note 1 at para 104.
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The first step is to make the jury selection process more participatory. Indigenous
communities affected by the harm that is at the centre of a case require greater input.
Localizing a trial in a community ensures that community members are included as jurors
and are actually given a fair chance to be so without the manifold systemic barriers at the
level of language, sources lists, summons and compensation excluding them.

The AJl recommendations provide crucial insight on how to begin accomplishing this goal.
Further assistance for the Province can be found by turning to the Southern Chiefs
Organization’s First Nations Justice Strategy, a comprehensive four-year plan for
establishing Indigenous jurisdiction in areas of Criminal and Family (amongst many other
things) in the Province.

Recommendations
e The following recommendations from the AJl offer concrete solutions:
o Draw jurors from within 40 kilometres of the community in which a trial is held.

o When a sheriff grants an exemption to a potential juror, the individual is
replaced by someone from the same community.

o Inthe eventthat there is a need to look elsewhere for jurors, the jury be selected
from a community as similar as possible demographically and culturally to the
community where the offence took place.

o In urban areas, draw juries from specific neighbourhoods of the town or city in
which victims and accused reside.

o Amend The Jury Act to permit those who only speaks and understands an
Indigenous language to serve as a juror. In such cases translation services be
provided.#® [Note: Discussed below in section titled “Language.” The AJl's
recommendations for juries are reproduced in Appendix A]

e Indigenous communities must be consulted on how they wish to participate in the jury
selection process.

e Increased Indigenous representation in the jury selection process must be
accompanied by increased efforts to invest communities with jurisdiction.

3. People Living with Disabilities

The current jury selection process excludes many people with disabilities. Beyond the
problems of compensation, summons and legislated grounds for exclusion, differently
abled people often face physical barriers. The physical space of the courtroom and

49Supra note 22.
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deliberation room excludes people in wheelchairs or makes their presence in those
spaces cumbersome and uncomfortable. Physical impediments may make responding to
summons difficult if they need to go out of the house to buy stamps, mail their response
or inquire about their obligations. Indeed, courtroom norms themselves, such as jurors
having to look at the accused or rising for the judge, are exclusionary. These factors drive
people living with disabilities to self-eliminate and compound other barriers.

Justice Thorn provided some insights in his presentation as to the operation of juries in
the tribal court setting in the United States. He provided a model of what an
accommodating system could look like that is applicable to both Indigenous people and
persons with disabilities. The substance of his presentation addressed many of the
concerns raised by the Report of the Standing Committee on Justice and Human Rights.>°
He stressed the importance of letting jurors guide the trial. To make them comfortable
and to treat them with respect and dignity and not as infants. To listen to jurors' needs
and make efforts to accommodate them, as they are the representatives of the public who
determine the guilt of the accused.

Recommendations

e The Province should undertake a comprehensive review in an effort to include people
with disabilities into the jury selection process beyond what is called for in
Kokopenace.

4, Low State Burden and Self-Elimination

The problems of low state burden and self-elimination from the jury selection process are
a theme present in many of the problems identified. The low burden on the state to take
active measures to include underrepresented groups underlies many of the systemic
barriers discussed. Self-elimination from the jury process is a consequence of the low
burden of the state to redress the systemic forces that mitigate against the presence of
Indigenous people and people with disabilities on juries. This intersects with most distinct
issues, such as disqualifications, summons, and compensation, detailed below.

As such, this particular issue generated no recommendations per se, except that the truth
of this statement be acknowledged. The remedy for self-elimination and low state burden
includes positive measures by the state to include people currently excluded.

Recommendation

The Province take meaningful and positive steps to increase participation of communities
underrepresented on juries, beyond the requirements set out in Kokopenace.

50 Improving Support for Jurors in Canada: Report of the Standing Committee on Justice and Human
Rights, May 2018.
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5. Language

Language is a problem that touches on many aspects of the jury selection process, from
the juror summons forms and disqualifications set out in The Jury Act and Criminal Code,
to the tone of the relationship between the justice system and Indigenous people and
people with disabilities.

Participants were mindful that law is contained in language and the effect of the language
requirements set out in The Jury Act and Criminal Code do not simply exclude people on
the technical base of language, they exclude on the basis of culture. People who recently
arrived in Manitoba/Canada and would otherwise be qualified to serve, are barred. Not
allowing unilingual Indigenous language speakers keeps both the court processes and
the law insular.

If the Province trained translators in Indigenous languages not only the jury process but
the larger justice system would effectively be opened up to speakers of Indigenous
languages. Many participants pointed to the process in the Northwest Territories where,
unlike in Manitoba, they send out their summons in the nine official Indigenous
languages®! and allow unilingual speakers of these languages to serve on juries.> 53 The
AJl held the Northwest Territories’ approach as an example of how to increase Indigenous
participation on juries.

Recommendations
e The AJI's recommendation is that
o “The Manitoba Jury Act be amended to permit an Aboriginal person who does
not speak and understand either French or English, but who speaks and
understands an Aboriginal language, and is otherwise qualified, to serve as a
juror in any action or proceeding that may be tried by a jury, and that, in such
cases, translation services be provided.”>

e Section 638(1)(f) of the Criminal Code similarly be amended.

e The Province train and make available Indigenous language interpreters.

SSupra note 43
52Supra note 44 at s. 4.

53Supra note 45 at s. 3. The Northwest Territories have a practice of translating their summons sent to a
particular community to the language prevalently spoken there. Also instructive are the Northwest
Territories’ Jury Regulation provisions on how to compile a French and Bilingual jury list where the sheriff
can appoint a panel of three people familiar with the French-speaking community of Yellowknife to
compile a list of French and French-English bilingual jurors.

54Supra note 22 at “Local Jury Trials”.
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6. Source Lists

The lists currently used are those maintained by the Minister of Health of Manitoba of
residents registered under The Health Act.>> Manitoba needs lists that are representative
of Indigenous people. Participants agreed with the AJI's recommendation that jurors be
drawn from the community where the trial is held and has suffered the impact of the harm
done. Source lists should be based on postal codes.>®

Uniquely in Canada the Health Act includes Canadian citizens, permanent residents,
various work permit holders and their spouses, persons who establish a permanent
residence in Manitoba and people who reside physically in Manitoba six months in a
calendar year.®’

In contrast, the Criminal Code, s. 681(d), states that a juror can be challenged for cause
on the grounds that “the juror is an alien.” Bill C-75 has changed the language of s. 681(d))
to “a juror [who] is not a Canadian citizen.”>® The Criminal Code seems to contradict The
Jury Act, which uses residency as opposed to citizenship as the disqualifier to juror
eligibility (see s. 3).

Recommendations
e The Province implement the following AJI Recommendations:

o Jurors be drawn from within 40 kilometres of the community in which a trial is to
be held.

o In urban areas, juries be drawn from specific neighbourhoods of the town or city in
which victims and accused reside.

55Jury Act Regulation 320/87 r at s. 6(a). We note that in Ontario the lacobucci Report and the Debwewin
Jury Review Implementation Committee Report recommended that the Province use the Ontario Health
Insurance Plan lists instead of the special provision for on-reserve residents in Ontario’s Jury Act. The
Debwewin Jury Review Implementation Committee Report stressed that if the OHIP lists were to be used,
then there would have to be continuous engagement with Indigenous communities on policy
development.

%6 Thus, a given number of jurors from given area (determined by their postal code) are placed in the jury
pool. This avoids the problem discussed in Kokopenace of how to delineate a group and determine which
group ought to be represented while allowing lists to focus on areas with historically underrepresented
groups.

5"The Health Services Insurance Act, CCSM ¢ H35, at s. 2(1) “resident” people who are present in the
province on a less permanent basis such students temporarily absent from other provinces or “a person
who holds a temporary resident permit under the Immigration and Refugee Protection Act” (unless the
minister holds otherwise).

%8Bjll C-75: An Act to amend the Criminal Code, the Youth Criminal Justice Act as passed by the House
of Commons December 39 2018 at 271.
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o The Province use source lists supplied to them by Indigenous Communities
containing names of people who want to serve on juries.

e The Province use the postal codes of residents as a means to identify jurors from
specific neighbourhoods and communities.

e When the Jury manager grants an exemption from jury duty, the person who is
exempted be replaced with someone from the same community.

e The Code be amended to eliminates the requirement that jurors be a Canadian citizen
7. Jury Summons

Participants discussed several aspects of a jury summons.
1) Seven-day return period

The practice in the jury office is that juror notices are not responded to. Longer response
times are needed given the different lifestyles and methods of receiving and responding
to mail of northern communities.>® Receiving the material, reading it, understanding it,
inquiring about the process, compensation and accommodation, considering if it is
financially or physically feasible, and making arrangements with work and care for
children, requires more time than allowed.

2) Closing jury panel list after 60 returns are received

The jury office has a practice that once 60 persons of the 200 who were sent notices are
identified for a jury panel, the list is closed. Anyone whose return arrives thereafter is
automatically excused. Participants observed that this excludes many people, particularly
those whose mail delivery is not daily, and to a post office box. This privileges urban
residents.

3) Informing communities about the jury process must be meaningful and meet their
needs

Notices indicate that information about the jury process is available online or by calling
the jury office. Calling the sheriff or going online to get informed about the jury process in
remote areas should be as easy of a task as it might be in urban areas. People with
disabilities should have as few barriers as possible to accessing and responding to jury
summons.

A better approach is needed to inform individuals and communities about the jury
process. A designated person, such as an Aboriginal court worker, could be appointed in
each community for this function and answer questions about all aspects of jury duty. This

%9Supra note 55 at Schedule A.
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could also include a special protocol for sheriffs to follow up with jurors who report undue
hardship due to a disability. This might increase trust and address the problem of self-
elimination from the selection process.

4) The language of the summons

The imperative language used in the summons contributes to the self-elimination of
people already wary of the justice system, reducing participation and representation.
Languages in the summons ought to be more accommodating, stating explicitly how
much jurors will be paid, what accommodations are available for people with disabilities,
what is compensated and how compensation is given.

Recommendations
e The Province implement the following recommendations of the AJI:

o “Every person called for jury duty, who is not granted an exemption, be required to
attend, and summonses be enforced even when sufficient jurors have
responded.”6°

o In the event that there is a need to look elsewhere for jurors, the jury be selected
from a community as similar as possible demographically and culturally to the
community where the offence took place.

e The seven-day return period be extended to more reasonable time to allow people to
receive, read and inquire about jury service.

e Language used in summons must be less threatening and more accommodating,
stating in simple but clear language how much jurors will be paid, what
accommodations there are available for people with disabilities, what is compensated
and how compensation is given.

e The Province must undertake sustained efforts to inform Indigenous communities on
an ongoing basis about the jury process.

8. Pay, Compensation and Support

All groups considered that compensation under the Manitoba Jury Act as it stands is
unacceptable. The Jury Act’s regulations currently set out that jurors will only be paid $30
for a day or one-half day of service where the case extends beyond 10 days.%* While
jurors receive compensation, even if the case is unusually long or endures hardship, they
will receive an additional $10 per day.®? Low compensation practices exclude segments

80Supra note 22.
51Supra note 25 at s. 41(1). Supra note 55 at s. 1(2).
52Supra note 25 at ss. 41(1)(b) and 42(2). Supra note 55 at s. 1(3).
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of the population from service, forcing people to self-eliminate by claiming undue hardship
narrowing the pool of candidates that represent a “cross-section” of the population.3

Jurors ought to be well compensated for their work, as well as receive more reliable
source of funding for accommodations for jurors with disabilities and for psychological
support for jurors after the trial. While the participants did not determine a per diem
amount, the House of Commons Standing Committee on Justice and Human Rights
presented its report “Improving Support for Jurors in Canada”® recommended that jurors
be given an allowance of at least $120 per day of service and compensation to cover the
costs that follow from serving on the jury.°

Recommendations

e Juror compensation increase to a realistic amount that gives jurors the financial
stability not to suffer hardship if they chose to serve.

9. Peremptory Challenges

Participants heard a presentation on the pros and cons of eliminating peremptory
challenges during the jury selection process. The issue is controversial. In short, some
participants felt removing peremptory challenges was a positive step, while others
championed its persistence because it is a useful tool for the defence to increase
representation.

The AJlI and the lacobucci Report, and subsequently the Debwewin Report,
recommended eliminating peremptory challenges on account of their use to exclude
Indigenous jurors from juries. Bill C-75 would give judges the authority to determine
challenges for cause to detect bias.®® However, while Bill C-75’s amendments fulfills two
of the recommendations made by the AJl to the jury process, people with disabilities
would still be prone to exclusion and self-elimination due to the discretionary power of the
judge to exempt from service due to hardship.®’

Discussion took place as to the efficacy of Bill C-75’s amendments for getting more
Indigenous jurors on juries and offering adequate protections for the accused against
unbiased jurors. Some participants were of the view that giving the judges more
discretionary power to excuse jurors will not counterbalance the manifold systemic
barriers that line the road to becoming a juror. Further, participants asked how a judge
would know who is Indigenous, has a disability or has a bias against the accused? Some
participants asked whether the scope of the questions counsel or judges could ask jurors

63 Supra note 25 Schedule A “Notice to Jurors”.
64 Supra note 50.

% |bid at 38 Recommendations 5 and 6.

66 Supra note 58 at 269.

57 Supra note 22.
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when without peremptory challenges might run afoul of privacy laws and would only be
determined after long and costly litigation.

In the middle of the road, some participants discussed the possibility of only the defence
retaining the ability to challenge peremptorily. It was noted, however, that in the case of
R v Stanley, it was the Crown who pled on the side of Colton Boushie, an Indigenous
man, while Gerald Stanley was accused of his murder. In cases like that, peremptory
challenges are not helping to increase Indigenous representation on juries.

10. Disqualifications

Much concern was raised as to the wide array of disqualifications set out in The Jury Act.
Particular concern was raised with the disqualification based on a “mental or physical
infirmity”%8 given the findings of bias against people with disabilities to serve as not being
competent jurors as found in Professor Bertrand’s studies.

Disqualifications based on criminal charges and records were also widely discussed. It
was suggested that there should be a period after the conviction which upon expiry allows
a person to serve as a juror without needing to apply for a pardon whether or not the
offence is indictable or summary. To mitigate any bias, counsel could, during the
challenges process, inquire into the nature of offences. This would represent a more
subtle and inclusive approach than the current disqualifications.

Much like the problems with compensation of jurors, laws that prevent people with
criminal convictions who have not received a pardon exclude a significant segment of a
population from serving. It also represents cynicism towards the rehabilitative effects of
serving prison sentences (and further, implicitly challenging the salutary effects of a
more punitive system).

Further, while no longer explicitly barred® from participating in the jury process, the
combined systemic hurdles that Indigenous people in Canada face come close in fact to
doing just that. The disproportionate rates of incarceration’® amongst Indigenous people
combined with the problems of jury summons, sources lists, compensation and
peremptory challenges, the various aspects of jury service further reduce the chance of
Indigenous patrticipation in juries.

Recommendations

e The provincial and federal governments, respectively, amend s. 3(p), (q) and (r) of
The Jury Act and s. 638(c) of the Criminal Code to allow people convicted with an

%8supra note 25 at s. 3(0).
%Supra note 22.

70 gtatistics Canada website; https://www150.statcan.gc.ca/nl/en/pub/85-002-x/2018001/article/54972-
eng.pdf?st=pzLmsn T.
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indictable or summary crime to serve on juries after a certain period of time without
need of a record suspension.

e The Province re-examine and refine the wide scope of disqualifications.

Part 4: Some Conclusions

Representation took on an interesting meaning during the Roundtable. As stated above,
while Kokopenace was not discussed overtly, its definition of representation as a
process was the understated backdrop to the discussions. Many of the
recommendations made by the participants discussed representation as something
substantive. It did not mean having a particular group represented on every jury. Rather,
representation meant making efforts on behalf of the state and its actors to encourage
the participation of groups that are inadvertently not represented on trials.
Representation thus means helping groups of jurors who face systemic barriers that
exclude them all but in print.

There is little consolation to people who are excluded and alienated from the justice
system in knowing that they are not done so deliberately. The AJl wisely notes:

“We do not doubt for a moment that its doing (excluding Indigenous
peoples) so arises as much through inadvertence as through willfulness,
but to Aboriginal people that difference is of no import.”"*

Justice Cromwell’'s admonition of the majority position in Kokopenace has a similar
message:

“We must first be clear what the phrase “systemic problems” in this context
refers to. It is a euphemism for, among other things, racial discrimination and
Aboriginal alienation from the justice system.”’?

For people with disabilities the state set out rules that explicitly exclude them. On their
face, these are not written with malicious intent but are seemingly based on
compassionate grounds. However, they become a serious problem when prejudices
towards people with disabilities undergird the system whose actors can use discretionary
powers to act on those laws. The narrow definition of what representation means in the
context of the jury seems bitterly sanguine to many when it offers no substantive means
to rebut the “inadvertent’ exclusion of differently abled people.

The discussion of what a “fair cross-section of the community” meant also took on an
independent meaning from that of Kokopenace. For the participants it meant juries
composed of people who have some proximity to the harm. The “community” is not a
faceless general mass, but a body of particularities. While randomness was agreed to

"'Supra note 22.

"2Supra note 1 at para 282.
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be essential to the process, what was important for the participants was defining which
communities were to be randomly chosen from. It meant circumscribing and localizing
the scope from which jurors are drawn to allow for a more participatory body of jurors. It
means recognizing that harm does not occur in a vacuum, but to particular people in
particular places.
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Appendix A

Report of the Aboriginal Justice Inquiry of Manitoba, Volume 1: The Justice
System and Aboriginal People, Appendix 1 Recommendations: Juries

Juries

How Aboriginal People Are Excluded from Juries

e When a sheriff grants an exemption from jury duty, the person who is exempted be replaced with
someone from the same community.

Every person called for jury duty, who is not granted an exemption, be required to attend, and that
summonses be enforced even when sufficient jurors have responded.

e The Criminal Code of Canada be amended so that the only challenges to prospective jurors be
challenges for cause, and that both stand-asides and peremptory challenges be eliminated.

e The Criminal Code be amended so that rulings on challenges for cause be made by the presiding
judge

Local Jury Trials

e Jurors be drawn from within 40 kilometres of the community in which a trial is to be held.

In the event that there is a need to look elsewhere for jurors, the jury be selected from a community as
similar as possible demographically and culturally to the community where the offence took place.

In urban areas, juries be drawn from specific neighbourhoods of the town or city in which victims and
accused reside.

The Manitoba Jury Act be amended to permit an Aboriginal person who does not speak and understand
either French or English but who speaks and understands an Aboriginal language, and is otherwise
qualified, to serve as a juror in any action or proceeding that may be tried by a jury, and that, in such
cases, translation services be provided.
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