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And, however helpful the new Jjudge’s judicial “elders’ may try to be
!}e or she is often sitting in court away from home for a week at z;
time in a smaller centre, where there is no other Jjudge from whom
to see'k advice about the problems facing the new judge. Even the
experience, usually quite new to the Jjudge, of eating three meals a
day alone and being alone in a hotel for a week can contribute to the
“CH]FLII‘(;‘: shock.” Tt was felt, and experience has borne this out, that
seminars for newly appointed judges would enable those from across
the country to share their experiences and to carry out their duties
more effectively in consequence.

The first such seminar was organized in 1976 by the institute on
behalf of the Canadian Association of Provincial Court Judges. It
was c(_msidered to be a success and was repeated in subseql}ent years
but lwnlalout the assistance of the institute. In this instance, therefore,
the institute served as an instrument for getting a judicial educationz
program successfully under way and then, with some regret, having
its “client” develop its own “in-house” means of carrying on with the
program.

Meanwhile, Professor Linden was discussing with Chief Justice
Nathan Nemetz of British Columbia, chairman of a special subcom-
mittee of the Canadian Judicial Council, the feasibility of a seminar
for new federally appointed trial Judges. A study showed that there
was definitely a need: as of August 1975, 84 per cent (thirty-nine

Judges) of the judges appointed by the federal government between
1 January 1973 and May 1975 had not yet attended one of the
summer sessions. As for the remaining seventy-five Judges who did
attend a summer seminar, the average delay from time of appoint-
ment to attendance at a seminar was 11.2% months for superior court
Jjudges and 12.31 months for county and district court judges.
A]th.ough Nemetz's subcommittee supported the initiation of such a
seminar, he was unable to secure the approval of the Canadian
Julelal Council as a whole. In a bold personal move, he asked the
Institute to organize a seminar in British Columbia for newly
appointed judges in that province, and he invited newly appointed
Jjudges from other provinces to attend if they wished. As a result
such a s.eminar was held in Victoria in March 1976. It was attended’
!Jy new judges from British Columbia and from other western prov-
inces, as well as two from Ontario. Contemporaneously, a similar
seminar was held for new French-speaking judges, under the auspices
of the Superior Court of Quebec. In both cases the institute acted
as the organizing agent. The success of these seminars was such that
the Canadian Judicial Council, in its chairman’s report dated 15
December 1976, claimed to have sponsored them. By the time that
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report was prepared, the council had decided it would establish such
a seminar nationally, using the institute as its instrument for the
organization and administration of the seminars. The first was held
in 1977, and seminars have been held annually since then. The
institute has continued to act as the organizing instrument on behalf
of the Canadian Judicial Council, even since the creation of the
Canadian Judicial Centre. In recent years the chairman of the insti-
tute’s Education Committee, Mr Justice James Carnwath of the
Ontario Court (General Division), has been heavily involved in organ-
izing these seminars. The Canadian Judicial Centre has itself organ-
ized regional seminars to provide assistance to judges who are
appointed shortly after the annual national seminar has been held.

In 1980 the institute persuaded the Canadian Judicial Council that

a need existed for a seminar designed to enhance the facility of
federally appointed judges in the preparation of written judgments
and to improve the quality of such judgments. The first Judgment
Writing Seminar was held in July 1981, and such seminars have been
held each July since then. The institute has continued to act as the
organizing instrument of the seminars on behalf of the Canadian
Judicial Council. The chairman of the institute’s Judicial Education
Committee, Mr Justice William A. Stevenson of the Court of Appeal
of Alberta (a member of the Supreme Court of Canada 19go—2), led
the organization of the first seminar and was largely responsible for
its evolution in subsequent years. The “faculty” for these seminars in
their early years consisted of American professors of English who
had been involved in similar programs for American judges. From
1982 until the present, there has been a bilingual component of the
program under the direction of Madame la juge Louise Mailhot, now
of the Quebec Court of Appeal. With the passage of years, other
Canadians were added to the list of instructors until Canadian “fac-
ulty” members assumed half of the instructional duties.

At the beginning of the 198os the institute decided to launch a
new series of seminars intended for both judges and lawyers. It was
hoped to attract those who would be attending the annual conven-
tions of the Canadian Bar Association held in August, and therefore
the seminars were held immediately after the bar conventions. Atten-
dance was not limited to those persons, and the composition of
attendees has varied according to the subject matter but judges have
always been among those attending. In the earlier years these two-
day seminars tended to focus on law in a manner of direct value to
the practising needs of lawyers and the duties of judges. More
recently both the subject matter and the approaches to them have
been of a more general scope. The precise function of these seminars
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is constantly under review. The August seminars have been on the
following topics.

1981, Family Law

Chaired by Judge Rosalie Abella, Provincial Court Family Division,
Ontario. There were nineteen papers by eight judges and eleven
academic lawyers and medical and other experts. The topics included
alternatives to litigation, financial support, custody of children, and
matrimonial property.

1982, Evidence

Chaired by the present author. There were fourteen papers by twelve
Jjudges, one lawyer, and the president of the Law Reform Commission
of Canada (F.C. Muldoon, gc). The topics included character evi-
dence, hearsay, evidence in sexual cases, eyewitness identification,
issues in cross-examination, conspiracy trials, confessions, Crown
privilege, voir dires, alibi evidence, and expert opinion evidence.

1983, Criminal Law

Chaired by Mr Justice Jacques Ducros, of the Superior Court of
Quebec. There were seven papers by practising and academic lawyers.
The topics included the Canadian Charter of Rights and Freedoms,
evidence of electronic eavesdropping, and defences.

1984, Remedies
There were twenty papers by thirteen judges and six practising and
academic lawyers.

1985, Family Law

Co-chaired by Mr Justice Guy H. Boisvert of the Court of Queen’s
Bench of New Brunswick and Judge Paul S. Niedermayer of the
Family Court of Nova Scotia. There were twenty-four papers by nine
Judges, nine practising and academic lawyers, and four social workers.

1986, The Art of Judging

The co-chairmen were Mr Justice Allan Cawsey and Mr Justice Tellex
W. Gallant, both of the Court of Queen’s Bench of Alberta, and
Associate Chief Judge Walder White of the Provincial Court of
Alberta. The seven papers by four judges and three academic lawyers
considered “A Look to the Future,” “A Critical View of the Art of
Judging,” “The Art of Pre-trial,” “The Art of Listening/Observation,”
and “The Art of Creating Law (Judicial Legislation).”
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1987, Legislative Drafting and Interpretation
There were ten papers by one judge, five government lawyers, and
the chairman of the Canadian Human Rights Commission.

1988, The Future Role of Appellate Courts

Co-chaired by Mr Justice Louis Lebel of the Quebec Court of Appeal
and Professor André Tremblay of the Faculté de Droit, Université de
Montréal. Panels of judges and lawyers considered the nature and
function of a right of appeal, the organization and working of some
Canadian appellate courts, the role of intermediate appellate courts
in giving direction to the law, restrictions on the right of appeal to
the Supreme Court of Canada, structural reform of superior courts,
the creation of a national appellate court, the evolution of the role
of appellate courts in criminal and sentencing matters, and access to
appellate courts.

1989, Technology, Law, and the Courts

Co-chaired by Dean Peter V. Burns, gc, of the Faculty of Law at the
University of British Columbia and Mr Justice Kenneth M. Lysyk of
the Supreme Court of British Columbia. Panels of law professors,
government officials, lawyers, and judges considered technology and
the law of evidence and in the courtroom, legal and ethical issues,
the use and misuse of computers, and the impact of computers on
intellectual property laws. There were also demonstrations of many
uses of computers and other technological advances.

1990, Courts, Media, and the Law

Co-chaired by Mr Justice Michel Monnin of the Court of Queen’s
Bench of Manitoba and Dean Roland W. Penner, Qc, of the Faculty
of Law, University of Manitoba. There were panels of media per-
sonnel, lawyers, law professors, and judges on freedom of expression
and the right to privacy, fair trial vs the public’s right to know, media
coverage of judicial inquiries, and the tasks and role of a spokes-
person for the courts.

1991, Police, the Communaity, and the Administration of Justice

Co-chaired by Mr Justice Del W. Perras of the Court of Queen’s
Bench of Alberta and Professor Patrick J. Knoll of the Faculty of
Law at the University of Calgary. The seminar was attended by many
senior police officers from forces across Canada, as well as a few
judges, lawyers, and government officials. The topics discussed
included the future of policing, policing family violence, minorities
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and the police, aboriginal justice, the police and the Charter, the civil
liability of the police, and street gangs.

The Canadian Charter of Rights and Freedoms became part of
Canada’s Constitution on 17 April 1982. Even before that date the
institute began to plan a series of seminars on the Charter for fed-
erally appointed judges. The lead in this initiative was taken by Mr
Justice Matas of the Manitoba Court of Appeal, who had been a
member of the board since the institute’s inception. He was assisted
by a vigorous committee, among whose most active members were
Professor Gerald Gall of the University of Alberta and Professor Dale
Gibson of the University of Manitoba. An academic advisory com-
mittee was chaired by Professor Walter S. Tarnopolsky. After
obtaining the endorsement of the Canadian Judicial Council, twenty-
five judicial seminars were held across Canada during the autumn
of 1982. They included four provincial court meetings (national,
regional, and provincial) outside Quebec, and one seminar for each
of the four divisions of the Provincial Court of Quebec. The institute
also provided Charter programs for lawyers meetings in four prov-
inces and territories. Some of those who prepared papers and lec-
tured appeared as lecturers at many of the seminars, at considerable
personal inconvenience. These seminars performed an important
service in giving the Canadian judiciary a reasonably informed
appreciation of the Charter as a constitutional instrument and of
many of its detailed provisions, particularly in regard to legal rights,
that would soon become difficult issues in criminal trials.

The institute’s temporary focus on the Charter was reinforced by
the planning for the 1982 annual conference held in October in
Winnipeg. The title of the program was “The Charter after Eighteen
Months,” and Mr Justice Matas again chaired the organizing com-
mittee.

Section 15 of the Charter, which guarantees equality rights, came
into effect on 18 April 1985. Once again the institute met the special
need created by this development by conducting a series of seminars
for federally appointed judges in most of the provinces. The planning
of these seminars was carried out by Mr Justice Charles Gonthier of
the Superior Court of Quebec, as chairman of the Judicial Education
Committee, and Madame la juge Alice Desjardins of the same court.
Among the seminars were one for Atlantic provinces superior court
and appellate judges, another for the Atlantic provinces provincial
court judges, one for the judges of Quebec and French-speaking

judges from Ontario, and seminars in each of the western provinces.
As was the case with some other judicial education projects of the

475 The ciaj in the Development of Judicial Education

institute, particularly those relating to the Charter, tl.le financial
support of the federal Department of Justice was of vital importance.
It is worth noting that as early as February 1984 the seminars fo_r
recently appointed federal-appointed judges, organized by the insti-
tute on behalf of the Canadian Judicial Council, included a half-day
component on the Charter. . .

In 1980 the institute organized a small claims court seminar, in
keeping with its constant exploration of new constituencies .fo!* judi-
cial education. The topics considered included the jurisdiction of
such courts, experiments with diversion in Canada and the United
States, the nature of the hearing (inquisitorial or adversarial), the
applicability of the rules of evidence, limits on legal representation,
appeal procedures, and execution and enforcement. A second sgch
seminar was held in 1982. It was co-sponsored by the Canadian
Association of Provincial Court Judges. The organizing chairman
was Judge E. O’Donnell of British Columbia. ‘

The objects of the institute, in referring to educauo.n?l programs,
specifically mentioned not only members of the judiciary but also
“members of administrative tribunals.” The development of pro-
grams for such persons was on the agenda of the insti.tute once it
had the foregoing programs for judges underway. The directors, like
the framers of the objects of the institute, recognized that the net-
work of federal and provincial administrative tribunals constit‘uted
an important domain in which the rights of citizens were determined.
In time, as the possibility of developing such programs was explored,
it became apparent that there had never been any occasion for mem-
bers of federally appointed tribunals and agencies to meet to com-
pare ways of doing things and the principles of procedure and
conduct. Not even residents of Ottawa had done so. The same was
true at the level of the provincial governments. A pilot project was
carried out in the early 1980s on the initiative of Judge Sandra Oxne.r
as president of the institute and with the assistance of Professor Innis
Christie of Dalhousie University. After that, some time elapsed before
a breakthrough occurred at both the federal and the provincial levels.
The seminars held have been as follows, each for one day.

April 1987, Hull, chaired by Judge Rosalie Abella, by then chair-
person of the Ontario Labour Relations Board. It was attended by
members of thirteen federal tribunals.

June 1987, Toronto, for members of fifteen provincial tribunals.

December 1987, the Maritimes, for members of sixteen tribunals.
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January 1988, Alberta and Nwrt, for thirty-one persons from fifteen
provincial boards.

February 1988, Manitoba, for thirty-seven persons from seven provin-
cial boards and four federal boards.

April 1988, Saskatchewan, for twenty-eight persons from fifteen pro-
vincial boards.

Another area in which the institute has been innovative relates to
the process of drafting legislation and its interpretation. Judges, of
course, are directly interested in the latter. There have been judges
in attendance at the Conference on Legislation, organized for the
institute by Professor Jean-Louis Baudoin in 1982, and at a series of
seminars on legislative drafting and interpretation. The first of these,
chaired by Mr Justice Hugessen (by then a member of the Federal
Court of Appeal), was held in Ottawa in 1987. Tt was attended by
120 persons, including draft persons from the federal government
and the governments of all provinces and territories. In 1989, again
in Ottawa, 130 persons attended, including twenty-five municipal
government lawyers who were attracted by a component on the
drafting of municipal by-laws. In 1990, again in Ottawa, more than
one hundred persons were in attendance. In 1991 a one-day seminar
was held in each province for municipal government lawyers. In 1992
the institute sponsored a national seminar on “Legislative Drafting:
International Perspectives.”

Throughout its history, the institute has adhered to its original
intention to be housed in a university. While the institute began its
life at Osgoode Hall Law School of York University in Toronto, the
board from the start recognized that that location might not be
permanent. In response to an attractive invitation from Dean Frank
D. Jones of the Faculty of Law at the University of Alberta, the
institute’s offices moved to Edmonton in 1978 and remained there
until 1986. Then, in response to another generous initiative by the
Faculty of Law at the Université de Montréal, supported by the Bar
and the Notaries of Quebec, the institute moved its office to that
university, where it is still housed. In each case the host university
has supported the work of the institute by freeing faculty members
from certain of their regular duties so they might devote part of
their time to the institute’s work.

Financing of the institute’s judicial education endeavours has usu-
ally been through registration fees covering essentially break-even
budgets which have included a small component dedicated to the
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institute’s overhead. The remainder of the overhead, after the first
three years when the funding by the Donner Canadian Foundatiqn
was available, has been covered by similar overhead components in
other activities including research grants, as well as by membership
fees and grants by the federal Department of Justice, the Depargnent
of the Secretary of State, and other government.al and private
sources. Financing of a nongovernmental organizat;on such as the
institute demands constantly changing and imaginative responses to
genuine needs. The task of meeting those needs has not been easy.

CONCLUSION

Much credit for the introduction of judicial education must be given
to the Canadian Judicial Council and the Canadian Association of
Provincial Court Judges. Not long after they l‘lad.entered the field,
the ciaj — a voluntary, nongovernmental organization — a_ppeared on
the scene. Its objects included judicial education, ‘and its founders
thought that much more could be done in this area in Canada. The'1r
initiatives eventually evoked a warm and supportive response, in
particular from the Canadian Judicial Council, on whose beha{lf the
c1aJ served as the agent for the development and 1mpleme_nta_t10r.1 pf
new and creative programs. The vital role of the ciaj in JI:IdICI.al
education, achieved by the early 198os, helped it.to estabh'sh its
presence and relevance throughout the country. Th_ls reputation in
turn enabled it to organize its research programs with greater con-
fidence, in that it understood the “justice community” in Canada..
In regard to the education of judges in t.he ‘strict sense (that is,
leaving administrative tribunals aside), the institute has in a sense
been a victim of its own success. One has the curious feeling tha.tt.m
the early 1980s some of the members of the Canad‘ian ]uc!lcu%l
Council, even those who had been closely connected w.1th the insti-
tute’s programs, became uneasy or restless about leaving so mgch
development and administration in the hands of a yoluntary society
that had an independent Board of Directors not subJect. to the co.ntrc.)l
of the Canadian Judicial Council. No matter how genuinely the insti-
tute reiterated in words and deeds that it was always the servant of
the Canadian Judicial Council and respected its wishes in the content
of seminars and conferences, there was a view among some of the
chief justices that it would ultimately be bette.r if some programs
were created and undertaken by a body more directly responsible to
the Canadian Judicial Council, or at least more governmental in
nature. Perhaps it was felt that government ﬁnancmg,.by t.)oth federal
and provincial governments, would be more forthcoming if programs
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were directly created and organized by an agency that was in some
real sense a creature of cooperative parenting by the federal and
provincial governments.

I am not qualified to comment on the decision that was taken to
establish the Canadian Judicial Centre. Nor am I qualified to com-
ment on the directions that have been taken by the centre since its
creation. Let me nonetheless conclude with several points.

First, when judges are excited by the potential for judicial edu-
cation, it is not surprising that some of them should be keen to
develop a new mechanism for the delivery of services to their own
constituency, without having to go through some extrinsic organiza-
tion. This temptation is likely to be enhanced if the new mechanism
appears to be able to attract greater government funding than was
previously the case.

Second, there has in the past been a tendency in Canadian gov-
ernments to prefer to have public service functions performed by
government departments or agencies which are entirely subject to
Treasury Board scrutiny and public audit. Public servants tend to be
uneasy when functions they think could perfectly well be carried out
by government departments or agencies are carried out instead by a
private agency, even a non-profit one. These tendencies are currently
being questioned in some political circles, but they have had an effect
on recent developments in judicial education.

Third, when we are concerned about community service endeav-
ours such as judicial education, the means to achieve such ends
should be as far removed as possible from the atmosphere of govern-
ment. A central agency such as the Canadian Judicial Centre, if it is
established with the cooperation of all levels of government but is
governed essentially by judges who themselves have security of
tenure, may have the necessary distance between the agency and the
government. The possibility remains, however, that such an agency
may become too much like a government department: permanence
and the assurance of perennial financial support, together with
traditions of public service security of employment or, even if staff
serve on fixed-term contracts, a sense of obligation on the part of
management to renew such contracts in the absence of misbehaviour
by the staff, may lead to stagnation and loss of creativity as the years
go by. Contracting the execution of such community needs out to a
private nonprofit agency is much less likely to run those risks.

Fourth, in a federal state such as ours it is a matter of concern if
a voluntary national community service society such as the ciaj has
failed to secure support from one level of court — specifically, the
provincial courts. Perhaps that failure occurred because, among pro-
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vincial court judges, there was a sense that federally appointed judges
had too much influence in the direction of the ciaj. Whatever the
reason for the failure, it may be that to secure the cooperation and
participation of all levels of court in the dpvelppment of programs
of judicial education that are of countrywide importance .(cr1mma1
law and procedure, family law, the Canadian Charter of Rights .and
Freedoms, and gender issues, for example), a fresh start was required
by the creation of a central agency in which all levels 'of courts ar}d
both levels of government would feel they have an eqmtab}e share'm
decision-making and execution of functions. Perhaps tl}at is t'he price
that must be paid in a federal country where jurisdictions are
guarded jealously. .

Finally, there is no doubt that, by whatever means may be effecgve,
it is desirable to enhance the degree of cooperation among various
bodies which are involved in judicial education. If coordination and
the satisfaction of other imperatives can be achieved only through
some body such as the Canadian Judicial Centre, so be it. But Fhat
should not cause our society to ignore the value of voluntary initia-
tives or to forget the impressive history of such organizations as the
c1aj in the development of judicial education. e

The wide variety of educational functions the institute has per-
formed could scarcely have been anticipated by its fqunders. ?erhaps
the past is prologue. If so, the future holds promise of' still more
constituencies to serve and services to perform in the interest of
enhancing the administration of justice by education of those whose
functions place them at its centre.

NOTE

1 wish to express my thanks in particular to Mr Justice Stephen Borins,
Judge Sandra Oxner, Mr Justice Kenneth Lysyk, and Mr Justice James
Carnwath.

1 The presidents of the institute have been:

1974—77 Mr Justice D.C. McDonald (Alberta)
197778 Mr Justice R.]. Matas (Manitoba)
1978-80 Mr Justice R.E. Holland (Ontario)
198082 Judge Sandra Oxner (Nova Scotia)
1982-83 MTr Justice Jacques Dugas (Quebec)
1983-85 Mr Justice W.A. Stevenson (Alberta)
198587 Mr Justice Charles Gonthier (Quebec)
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1987-89 Mr Justice Horace Krever (Ontario)

1989—9g1

Mr Justice K.M. Lysyk (British Columbia)

1991-92  Mr Justice Robert Wells (Newfoundland)

The executive directors have been:

1974~78

1978-79
1979-82
1983-85
1985—86

1987—-88
1988—

Assistants to the executive director h
(1974—78), Mariette Kathol (Dufresne)

Professor Allen M. Linden

Professor Sidney J. Lederman (associate)
Professor Lyndon Irwin

Professor Gerald Gall

Professor Peter J. Lown

Professor Pierre-André Coté

Professor Jean-Louis Baudoin (associate)
Héléne Dumont

Joyce Whitman

(1986-88), and Christine Huglo-Robertson (1988-).

ave been Madeleine Smith
(1978-86), Claudette Racette






